Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


\ 


:ir 


;  • 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 

» 

IN 
DURING 

EASTER  AND   TRINITY  TERMS, 

IN 

m 

THE  FIFTH  AND  SIXTH  GEO.  IV. 


I 

I 


BY 

JAMES  DOWLING,  Esq.  of  the  Middle  Temple, 

AND       . 

ARCHER  RYLAND,  Esq.  of  Gray's  Inn, 

BARRISTERS  AT  LAW. 


VOL.  VI. 


WITH  AN  INDEX, 
and 

TJBLB    OF  PRINCIPAL   MATTERS. 


LONDON : 

S      SWBBT,    3,  CHAKCE&T    LANE;    R.  PHENEY,  17,   FLEET   STREET; 
A.   MAXWELL,  SI,  STEVENS  AND  SONS,  39,  BELL  YARD; 

AND  R.  MILLIKEN,  GRAFTOK  STREET,  DUBLIN. 

1826. 


w 


LIBRARY  or  W 
LELAND  STA^''  tiRSITY. 

I 

JUL  i»  u:i 


•i   / 


fr 


,v  -ff  r- 


1  ,  ■  ■  J 

•   '»  J  »'  "»  *.  .*      ■  "r-  1  . 


uoni}ov  I 

PltlNTtD  BY  C.  ROf«K)RTII,  BSLL  YARD« 
TKMPLE  BAB. 


JUDGES 

OV   THK 

COURT   OF  KING'S   BENCH, 

During  the  Period  comprised  in  thk  Volume. 


Sir  Charles  Abbott,  Knt.  C.  J. 
Sir  John  Bayley,  Knt. 
Sir  George  Sowley  Holroyd,  Knt. 
Sir  Joseph  Littledale,  Knt. 


Sir  John  Singleton  Copley  Knt.  At 
torney-General. 

Sir  Charles  Wetherell,  Knt  Solici- 
tor-General. 


r 


TABLE 


OF  THE 


CASES    REPORTED 


IN  THE  SIXTH  VOLUME. 


A. 

Ambrose,  Ewer  v. 

Amlwch,  Rex  v.. 
Ampblitt,  Rex  r. 
Angel,  Masel  v, 
Arthur,  Bradley  r. 

B. 

Barough  v.  White 
Barrow  v.  Croft 
Bates  V.  Hudson 
Bean,  Tanner  v. 
Beeching,  Ex  parte 
Belly  Palmer  v. 
Berdoe  v.  BloomfieU 
Bevan  v.  Jones 
Bewes,  Buckle  v» 
Blooxnfield,  Berdoe  v 
Boldcro,  Rex  v. 
Bond,  Rex  v.     . 
Boote,  Metcalfe  v. 
Bosc  V.  Sollier 
Botteaford,  Rex  v. 
Bradley  v.  Arthur 
Bromage  v.  Prosser 
Bromley,  Doe  v. 
•  Buckle  V.  Bewes 
Buchanan,  Taylor  v. 
Bromfield  v.  Jones 


Page 
127 
6«7 
125 
15 
413 


379 
386 
3 
338 
209 
497 

509 

483 
1 

509 
557 
333 
46 
514 

99 
4J3 

296 

293 

1 

491 
500 


Page 

Brown,  Scratton  v.     .  •  536 

Bucks,  Rex  v.  .142 

Bury  and   Stratton   Roads, 

Rexv.            .        .  .368 

C. 

Case,  Hartley  v.  .  •  505 
Charlesworth,  Harper  v.  .  572 
Chediston,  Rex  v.  .  .  269 
Chester,  Bishop  of,  Picker- 
ing 17..  .  •  •  489 
Chillesford,  Rex  v.  .  ,  l6l 
Churchill,  Rex  v.  .  •  635 
Clarke,  Greening  v.  •  .  375 
Coghill,  Nicholson  v.  .  12 
Cohen  v.  Morgan  .  .  8 
Court,  Wright  ©.  .  .  623 
Cowell,  Rex  t7.  .  .  336 
Cowley,  Jones  v,  .  •  533 
Cooper  r.  Walker  •  .31 
Cotterell  v.  Hobby  .  .551 
Cox,  Gray  v.  .  .  .  200 
Croft,  Barrow  v.        .  .     386 

,  Marsden  v.       .  .     386 

CrosS|  Lyttleton  v.     .  .      81 

Crozer  r.  Pilling         .  .     129 

D. 

Dartnall  v.  Howard  .    438 


VI 


TABLE  OF  CASES  REPORTED. 


Davies  v.  Sibly 
Davis^  Green  v\ 

V.  Morgan 

De  Witts,  Smith  v. 
Dell  V.  Taylor  ' 
Denn  v.  Diamond 
Diamond,  Denn  v. 
Doe  V,  Bromley 
Drew,  Forman  r. 
Down  V.  Hailing 

E. 

Earl  Shilton,  Rex  v. 
East  Farleigh,  Rex  v. 
Elger,  Faulkner  v. 
Evans  v.  Vaughan 
Ewer,  Ambrose  v. 
Ex  parte  Beeching     • 

Shipdem     . 

— Williams     . 

F. 

Faulkner  v.  Elger 
Findon,  Rex  v. 
Fleming,  Mortimer  v. 
Flint  V.  Pike      . 
Forman  v.  Drew 
Forster  v,  Laidler 
Fragano  v.  Long 

G. 

Gibson,  Woodcock  v* 
Goforth,  Taunton  v. 
Gray  v.  Cox 
Green  v.  Davis 
Greening  v.  Clarke     . 
Greenwood,  Skyring  v. 

H. 

Hailing,  Down  v.    .  . 
Hambledon,  Rex  v. 
Hall,  Rex  v, 
Hardem,  Moreton  v. 
Hayden,  Turner  v. 


Page 

4 

306 

120 
388 
328 
328 
293 
75 
455 


104 
147 
517 
349 
127 
209 

339 
373 


517 
116 
176 
528 
75 
174 
283 


524 
384 
200 
306 
375 
401 


455 

554 

84 

275 

5 


Harper  v.  Charlesworth 
Henniker  v.  Turner 
Harris  v.  Saunders 
Hill,  Rex  V. 
Hartley  v.  Case 
Hillman,  Pratt  v. 
Hicks  V.  Keats 
Hobby,  Cotterell  v* 
H  olden,  Stienield  v. 
HoUingberry,  Rex  v. 
Howard,  Dartnall  v. 
Hudson,  Bates  v. 
Hughes,  Rex  v. 
V.  Statham 

L 


Ilkestone,  Rex  v, 
Isaacs,  Neale  v. 
Id  re  Taylor 

J. 

James  v.  Swift  . 
Jones,  Bevan  v* 

V.  Cowley 

,  Bromfield  v. 

,  Mordy  v. 

' ,  Lewis  v> 

K. 

Kaye,  Lowen  v. 
Keats,  Hicks  v. 
Keen,  Waterhouse  v. 
Knott,  Lambert  v. 
Knowles  v,  Maitland 

L. 

Laidler,  Forster  v. 
Lambert  v.  Knott 

V.  Taylor 

Lee  V.  Levy 
Levy^  Lee  v. 
-*^£dJz^v.  Jones 
Lewis  V.  Thomas 


Page 
.  572 
72 
.  471 
.  593 
.  505 

360.  481 
.  68 
.  551 
.   17 

344,  345 

.  438 

3 

.  443 

.  219 


64 
4^4 
426 


625 
483 
533 
500 
479 
567 


20 
68 

257 
122 
312 


174 
102 
188 
475 
475  / 

f/67 


217 


[ 


TABLE  OF  CASES  REPORTED. 


VII 


l^"g>  Fragano  r. 
Lowen  v,  Kaye 
Lyitleton  v.  Cross 

M. 
Maidstope,  Rex  v.     . 
Marsden  v.  Croft 
Mart,  Steele  v.     •     . 
Masel  V.  Aogel     .     . 
Martin,  Walldo^  r.     . 
Maitlandy  Knowles  v. 
Manifold  v.  Pennington 
M'Curling^  M'Ginnis  v. 
Mere,  Somerset,  duke  of^  v 
Metcalf  V.  Boote 
M'Ginnis  v.  M'Curliog 
M'Kay,  Rex  v.     •     . 
Meama,  Robinson  «)• 
Montague,  Rex  v.     . 
Mordy  v.  Jones    .     . 
Moreton  v.  Hardem 
Morgan,  Cohen  t;.     • 

1— ,  Davis  17. 

Mortimer  v,  Fleming 
Matford,  Hundred,  Trimmer 


Neale  v.  Isaacs     .     . 
Nias  r.  Spratley     .     . 
Nicholson  v»  Coghill 
North,  Rex  v.       .     . 
Nuttall  V.  Staunton   . 

O. 

Oxford     Canal     Company, 

Rex  V 

Oxfordshire,  Rex  r.  .     .     . 

P. 


Page 

'20 
81 


Page,  Philpot,  v. 
Palmer  v.  Bell 


334 
386 
392 

\5 
364 
312 
£91 

24 
247 

46 

24 
432 


616 

479 

275 

8 

42 

176 

10 


464 
390 
12 
143 
155 


86 
231 


...  281 

...  497 

Pennington,  Manifold  v.     .  29 1 

Philpot  V.  Page    ....  281 
Pickering  7.  Chester,  Bishop 

of 489 

Pike,  Flint  r 528 


Pilling,  Crozer  v. 
Poole  V,  Thompson 
Pratt  V.  Hillman  . 
Proctor,  Rhode  v. 
Prosser,  Bromage^^ 


P 


age 
.  129 
.  29 
360.  48 1 
.  610 
.     296 


R. 

Rabbitts,  Rex  v.  .     . 

Rex  V.  Amlwch      .     , 

V.  Amphlitt  .     . 

r.  Boldero    .     . 

V.  Bond  .    ,     . 

r.  Bottesford     . 

1?.  Bucks      .    . 

V.  Bury   and   Stratton 

Roads      .     •     • 

V.  Chediston     . 

— —  V.  Chillesford    . 

V.  Churchill 

V,  Cowell     .     . 

V.  Earl  Shilton 

V.  East  Farleigh 

V.  Findon     .     . 

r.  Hall    .     .     . 

17.  Hill     .    .     . 

V.  HamblfedoB 

V,  HoUingberry 

V,  Hughes    .     . 

V.  Ilkestone  .    . 

V,  Maidstone    . 

V.  M<Kay     .     . 

V.  Montague     . 

V.  North       .     . 

V.  Oxford  Canal  Com- 
pany  

V.  Oxfordshire  .     , 

V.  Rabbitts  .     .     . 

V.  Richardson    .     . 

V.  Shaw        .     .     . 

V.  Somersetshire    . 

V.  Sturton-by-Stow 

V.  Thackwell     .     . 

V,  Trent  and   Mersey 

Canal  Company 

r.  Wing  .     .     . 

V.  Winslow 

Richardson,  Rex  r.    . 


341 
627 
125 

557 

333 

99 

142 


368 

269 
l6i 
635 
336 
104 
147 
116 

84 

593 

554 

.  344, 345 

443 

64 
334 
432 
616 


143 

86 
231 
341 
141 
154 
469 

no 

61 


47 
323 
168 
141 


J 


Yia 


TABLE  OF  CASES  REPORTED. 


Rhode  V.  Proctor 
Robinson  v.  Mearas 


Page 
.  •  610 
.     .       26 


S. 

Saunders,  Harris  v.    '.     •  47 1 

Scratton  v.  Brown     •     .     .  536 

Shaw,  Rex  v 154 

Shipdeniy  Ex  parte    .     .     .  339 

Sibly,  Davies  v 4 

Sky  ring  v.  Greenwood   .     .401 

Smith  V.  De  Witts     ...  120 

X?.  Wattle  worth       .     .  610 

SoUier,  Bosc  v 514 

Somerset,  Duke  of,  v.  Mere  £4^ 

Somersetshire,  Rex  v.    •     .  469 

Spratley,  Nias  v.       ...  3i)0 

Statham,  Hughes  v.  .     .     .  219 

Staunton,  Nuttall  v.  .     .     •  155 

Steele  v.  Mart      ....  392 

Stiemeld  v.  Holden  ...  17 

Storr,  Warburton  i;.  .     .     .  213 

Sturton-by-Stow,  Rex  «;•     .  110 

Swift,  James  v.          .         •  625 

T. 

Tanner  v.  Bean  ....  338 
Taunton  v.  Goforth  •  .  .  384 
Taylor  v.  Buchanan  .  .  •  491 
Dell,t? 388 


Taylor,  In  re 

Lambert  v,    .     .     » 

Thomas,  Lewis  t7.      .     .     . 

Thackwell,  Rex  v.     .     .     . 

Thompson  v.  Poole  .     .     . 

Trent  and  Mersey  Canal 
Company,  Rex  t?.  .     .     . 

Trimmer  v.  Mutford  Hun- 
dred     

Turner,  Henniker  v.  .     .     . 

I?.  Hayden     .     .     . 


Page 

428 

188 

217 

61 

29 

47 

lO 

7« 
5 


V. 

Vaughan,  Evans  v.     . 

'      W. 
Walldo  V.  Martin 
Walker,  Cooper  v.    . 

,  Wharton  v. 

Warburton  v.  Storr  • 
Wattleworth,  Smith  v, 
Waterhouse  v.  Keen  . 
Wharton  v.  Walker  . 
Wing,  Rex  r.  .  .  . 
White,  Barough  v.  . 
Williams,  Ex  parte  . 
Winslow,  Rex  v.  .  . 
Woodcock,  Gibson  v. 
Wright  r.  Court    .     . 


.  349 


364 
31 
288 
213 
510 

257 

288 
323 

379 
373 
168 
524 
623 


t 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 


CO  UR  T  OF  KING'S  BENCH, 


IN 


EASTER  TERM, 


IM  THE  SIXTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


t  » 


^  1825. 

Buckle  v.  Bewes.  Wednetday^ 

April  80. 

In  this  case  the  plaintiff  had  recovered  50/.  5s,  damages.  The  39  Eliz. 
under  the  stat.  29  E/«.  c.  4.  against  the  defendant,  as  sheriff,  ^'  f'  *«*>"" 

^  ^  /    ,  '  eitnrtion  by 

for  alleged  extortion  (cr).     The  master  had   estimated  the  sheriffs  and 
treble  damages  given  by  the  statute  in  the  same  mode  in  dJ^iares^at 

which   treble    costs   are   allowed   when    given   by  statute,  the  defendant 

M  rIibII  lose 
namely^  the  sum  given  by  the  jury,  half  that  sum,  and  then  qq^  forfeit  to 

half  the  latter  sum,  making  together  87/.  185.  Qd.  instead  of  ^^f  P«![7. 

1 50/.  1 5s.  (6).     Last  term  a  rule  nisi  was  obtained  for  the  treble  da- 

master  to  review  his  taxation  and  allocatur,  on  the  ground  l*""^^-  ^™ 

'  ^  means,  three 

that  be  ought  to  have  allowed  the  plaintiff  three  times  the  times  the fiill 

full  amount  of  damages  found  by  the  verdict.  mages  found  ' 

by  the  verdict. 

Carter  now  shewed  cause,  and  contended  that  the  master 
had  rightly  estimated  the  damages  by  the  same  rule  which 
is  acted  upon  in  the  taxation  of  costs  where  treble  costs  are 
given  by  statute.  Double  or  trejble  damages  are  not  to  be 
understood  to  mean,  according  to  their  literal  import,  twice 

,  (a)  Vide  S.  C.  ante,  vol.  v.  495. 

(b)  See  Deacon  v.  Morris,  2  B.  &  A.  393.    1  Chit.  Rep.  137.    Tidd, 
1024, 5.  8th  ed. 
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or  thrice  the  amount  of  single  damages.  There  is  no  sen- 
sible reason  why  a  different  ri^e  should  apply  to  damages 
from  that  applicable  to  costs.  In  contemplation  of  law, 
costs  form  part  of  the  damages  (a),  but  treble  costs  are  cal- 
culated only  in  this  manner — first,  the  common  costs,  second, 
half  of  these,  and  then  half  the  latter. 

Parke,  in  support  of  the  rule,  relied  upon  JVoodgate  v. 
Knatchbull  (6)  as  a  case  in  point,  where,  according  to  a 
note  in  the  master's  office,  three  tinges  the  full  amount  of 
the  damages  were  allowed  on  the  taxation ;  and  the  pro- 
priety of  that  proceeding  was  never  questioned  by  the  parties. 

Abbott,  C.  J. — I  am  of  opinion  that  the  master  has  in 
this  case  founded  his  allocatur  upon  an  erroneous  notion 
that  the  rule  in  taxing  treble  costs  when  given  by  statute,  ap- 
plies also  to  the  case  where  treUe  damages  are  given. 
The  29  Eliz.  c.  4.  in  express  terms  says,  that  the  defendant 
'^  shall  lose  and  forfeit  to  the  party  grieved  his  treble  da- 
mages** This  must  mean  three  times  the  full  amount  of 
the  damages  found  by  the  jury,  or  it  means  nothing.  If  the 
statute,  in  terms,  gives  treble  damages,  I  am  at  a  loss  to  un- 
derstand why  we  are  to  hold  that  the  party  is  to  have  50/.  5(. 
and  three  quarters  of  that  sum  only  by  way  of  increase.  I 
can  understand  why  in  the  taxation  of  treble  costs  the  rule 
referred  to  is  adopted,  for  that  rule  may  have  reference  to  the 
costs  out  of  pocket.  But  that  rule  is  unintelligible  as  applied 
to  damages,  which  are  here  given  by  way  of  penalty,  or 
compensation  for  the  injury  sustained.  In  this  case  it  is  to 
be  observed  that  the  statute  says  nothing  about  costs,  al-- 
though  it  has  been  held  that  treble  costs  are  recoverable  by 
the  plaintiff  who  recovers  treble  damages  in  an  action 
thereon ;  but  in  that  cs^e  the  taxation  of  the  treble  costs  is 
governed  by  the  rule  referred  to  (c).     I  am  of  opinion  that 

(a)  PhiUipt  ▼.  Bacon,  9  East,  298.  (6)  2  T.  R.  148. 

(c)  See  2>fe  v.  GUde,  7  T.  R.  267.  Deacon  v.  Morris,  2  B.  &  A.  393. 
1  Chit.  137.  S.  C.  Cowp.  368.  Dyer,  159,  b.  Huliock  on  Costs.  2d 
cd.  17.     Gilbert  on  Distress,  by  Hunt,  64. 


.  JSASTER  TEHU,  sixth  GEO.  IX^ 

the  plaintiff  is  entitled  to  treble  the  full  amount  of  damages 
found  by  the  verdict ;  and  therefore  this  rule  must  be  made 
absolute. 


Per  Cur. 


Rule  absolute  (a). 


(«)  Vide  Bro.  Ab.  TU  Damage^  pi.  70.  and  Aiyer'sLaw  of  Damagesi 
i44b  from  which  it  appears  that  treble  damages  are  not  calculated  or^ 
assessed  hj  the  Court  in  the  same  manner  as  treble  costs,  for  in  that 
case  Che  jory  haTini^  apon  the  statute  against  forcible  entries,  given  SO/, 
daoiagesy  the  Court  awarded  that  he  shoald  have  40/.  mora.  See  also 
Tkongood  V.  Scraggff  Cro.  Eliz.  583.  which  is  to  the  same  effect. 


1825. 


Bates  v.  Hudson. 

Assumpsit  for  work  and  labour.  Plea,  the  general 
issue.  At  the  trial  before  Alexander^  C.  B.  at  the  last 
assizes  for  Hertfordshire^  the  plaintiff  proved  that  be  had 
been  employed  by  the  defendant  to  cure  a  flock  of  sheep 
and  lambs,  of  a  disease  called  the  scab,  at  so  much  per  head 
for  the  sheep  and  so  much  for  the  lambs.  The  flock  con- 
sisted of  350  sheep  and  147  lambs.  General  evidence  was 
given  that  the  plaintiff  had  performed  his  contract.  On  the 
part  of  the  defendant  it  was  proved  that  the  plaintiff,  at  the 
time  he  undertook  the  task,  declared  that  he  did  not  es* 
pect  to  be  paid  unless  he  cured  all  the  sheep  and  lambs. 
Proof  was  then  given  that  the  plaintiff  had  completely  failed 
in  curing  at  least  forty  out  of  the  flock.  The  Lord  Chief 
Baron  told  the  jury  that^'if  they  believed  the  agreement  on 
the  part  of  the  plaintiff  to  have  been,  that  he  would  cure  all 
the  sheep  at  all  events,  (that  being  an  entire  contract,)  he 
would  be  entitled  to  recover  nothing,  if  it  turned  out  that 
some  of  the  flock  were  not  cured.  The  jury  found  that  the 
complaint  had  been  checked,  but  not  entirely  subdued, 
whereupon  a  verdict  was  entered  for  the  defendant. 


Wednetdai^ 
April  20. 

In  an  action 
for  work  and 
labour  in  cur- 
ing a  flock  of 
sheep  and 
lanabs,  consist 
ing  of  407,  of 
the  scab)  it 
was  proved 
that  the  plain-> 
tiff  had  de- 
clared that  ha 
did  not  expect 
to  be  paid  un- 
less he  cured 
all ;  and  it 
appearing  that 
forty  out  of 
the  flock  were 
not  cured : — 
Held,  that  he 
was  not  enti- 
tled to  recover 
any  thing* 


Hie  Hon.  C.  Law  now  moved  for  a  rule  nisi  to  set  aside 
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tlie  verdict  and  obtain  a  new  trial  on  the  ground  of  mis- 
direction. He  contended  that  this  being  an  action  of  as- 
sumpsit for  work  and  labour,  the  plaintiff  was  entitled  to 
recover  pro  tanto,  notwithstanding  the  agreement  proved  by 
the  defendant. 


Abbott,  C.  J. — The  plaintiff  appears  to  have  insisted 
upon  recovering  his  demand  for  curing  all  or  none.  He  did 
not  distingui&h  between  thos^which  he  had,  and  those  he 
had  not  cured.  If  be  went  for  all  or  none,  then  I  think  the 
Lord  Chief  Baron's  direction  was  right.  The  rest  of  the 
case  was  a  question  of  evidence,  and  I  cannot  say  that  the 
verdict  is  wrong. 


Pee  Cur, 


Rule  refused. 


Wednadayf 
April  SO. 

Assumpsit  for 
work  and  la- 
bour lies  at 
the  suit  of  a 
certificated 
conveyancer, 
to  recover  his 
fees. 


Davies  v.  Sibly. 

iVSSUMPSIT  for  work  and  labour  by  the  plaintiff  as  a 
certi6cated  conveyancer,  for  his  fees.  Plea,  the  general 
issue.  At  the  trial  before  Abbott,  C.  J.  at  the  Middlesex 
sittings  after  last  Hilary  term,  the  plaintiff  had  a  verdict. 

fV,  E.  Taunton  now  moved  to  enter  a  nonsuit  on  the 
ground  that  a  certificated  conveyancer  could  not  maintain 
an  action  for  his  fees,  and  he  cited  Jenkins  v.  Slade(a), 
where  that  doctrine  is  reported  to  have  been  laid  down  by 
Bestj  C.  J.  in  C.  P. 


Abbott,  C.  J. — ^The  late  case  of  Poucher  v.  Nornuin{b) 
has  settled  this  point,  and  acting  upon  that  decision,  you 
must  take  nothing  by  your  motion. 


Per  Cur. 


(a)  1  Carrington's  N.  P.  C.  «70. 


Rule  refused. 

(b)  Ante,  vol.  v.  648. 


EASTER  TERM,  SIXTH  GEO.  IV. 


Tu B N  EB  V.  H A YDE>,  and  another.  ^J^^a!' 

This  was  an  action  of  assunvpsit  by  the  indorsee  of  two  The  holder  of 
bills  of  exchange,  against  the  acceptor.     Plea,  non-assump-  change,  ac- 
sit    At  the  trial  before  Jbbott,  C.  J.  at  the  London  ad-  ^fe^^n^. 
joaraed  sittings  after  last  Hilary  ternrii  the  case  proved  in  ing-house, 
evidence  was  this : — The  delendant  banked  at  the  house  of  pr^^t^thero 
Messrs.  Manh,  Stracey  and  Co.  of  Berners'-street,  Oxford-  there  when 
sirtet,  and  accepted  the  hilts  (which  together  did  not  amount  bankers,  in 
to  100/.)  payable  at  that  house.    The  bills  respectively  be-  '!*'«*»«  ^*"*** 

'  '^•'  '^  \  the  acceptor 

came  due  on  the  £lst  and  31st  of  August.    At  those  times  had  funds, 
and  up  to  the  13th  of  September,  when  Marsh  and  Co.  ^Trdlffa^t^d': 
stopped  payment,  the  defendant  had  a  balance  in  his  bankers  — Held,  that 
hands  exceeding  the  amount  of  the  bills.    The  plaintiff  never  ^3,  still  liable, 
presented  the  bills  for  payment  either  at  the  bankinz-house  ^^^f^  ^^^^  ^^ 

.  .        obligation -on 

or  to  the  de/endants  until  th^  21st  of  September,  on  which  the  part  of  the 
day  he  demanded  payment  of  the  defendants,  which  was  re-    ^^^^.l'**  ^'f" 
fused.     Both  parties  resided  in  London.     On  behalf  of  the  the  banking- 
defoMlants  it  was  contended^  under  these  circumstances,  that  the  fur^ptor 
the  liability  of  the  defendants  was  discharged  in  consequence  &t  the  time 
of  the  laches  of  the  plaintiff,  in  not  presenting  the  biUs  either  due. 
at  the  banking-bouse,  or  to  the  defendants  themselves  within 
a  reasonable  time  after  they  became  due,  for  by  such  neglect 
the  defendants  had  been  damnified.    The  Lord  Chief  Justice 

m 

was  of  opinion  that  the  defendants,  as  acceptors,  were  still 
liable,  and  the  plaintiff  not  being  bound  to  present  the  bills 
at  the  bankers,  it  could  not  be  predicated  of  him  that  I^ 
was  guilty  of  laches  so  as  to  discharge  the  defendants. 
The  plaintiff  therefore  had  a  verdict,  but  with  liberty  to  the 
defendants  to  move  to  enter  a  nonsuit. 

Scarlett  now  moved  accordingly  to  enter  a  nonsuit.  The 
circumstances  of  this  case  distinguish  it  from  former  deci- 
sions. Here  the  defendants  have  actually  sustained  an  in- 
jury in  consequence  of  the  plaintiff's  neglecting  to  present 
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the  billa  at  the  bankiDg-house  within  a  reasonable  time  after 
they  became  due.  It  is  not  contended  that  they  were 
bound  to  present  the  bills  at  the  bankers  on  the  very  days 
they  respectively  became  due;  but  having  neglected  so  to  do, 
th^y  were  bound  to  give  the  defendants  notice  of  the  fiict. 
The  plaintiff  knew  that  the  defendants  were  in  the  habit  of 
making  their  bills  payable  at  a  banker's.  It  was,  therefore, 
incumbent  on  the  plaintiff  io  present  the  bills  to  the 
bankers,  who,  for  this  purpose,  were  the  defendants'  agents 
for  paying  money  on  their  account.  This  case  must  be  go- 
verned by  the  same  rule  which  applies  to  a  banker's  check. 
If  the  holder  of  a  check  upon  a  banker  neglects  to  present 
it  within  a  reasonable  time,  and  the  drawer  thereby  sustains 
a  loss,  the  latter  is  discharged.  So  also  the  holder  of  a  bill 
of  exchange  is  bound  to  present  within  a  reasonable  time, 
and  if  he  omits  so  to  do,  to  the  prejudice  of  the  acceptor, 
the  latter  is  not  liable.  An  acceptance  of  a  bill  of  exchange 
payable  at  a  banker's  is  equivalent  to  a  check  (a).  Admitting 
that  the  plaintiff  was  not  bound  to  present  the  bills  at  the 
bankers,  still  he  ought  to  have  given  notice  to  the  defendants, 
although,  certainly,  in  Sebag  v.  Abitbol(h),  it  was  decided 
that  the  acceptor  was  not  dbcharged  notwithstanding  he  had 
received  such  notice.  The  question  is,  whether  this  case 
comes  within  the  statute  1  &  2  Geo*.  4*  c.  78.  and  is  to  be 
treated  as  «  general  acceptance. 


Abbott,  C.  J. — My  Lord  EllenborougVs  definition  of 
laches,  as  given  in  Sebag  v.  Abitbol,,  is  this : — **  Laches  is  a 
neglect  to  do  something  which  by  law  a  man  is  obliged  to. 
do.  Whether  my  neglect  to  call  at  a  house  where  a  man. 
informs  me  that  I  may  get  the  money,  amounts  to  laches, 
depends  upon  whether  I  am  obliged  to  call  there.^  This 
definition  is  applicable  in  express  terms  to  the  present  case. 
I  think  thece  was  no  obligation  on  the  part  of  the  plaintiff 

(a)  See  "Bkhop  v.  Chittt^  2  Str.  I:195»   ood  Fenton  v.  Goundrtfy 
13  East,  459. 
(6)  4  M.  h  S.  \&i. 
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to  present  these  bills  at  the  house  of  Marsh  and  Co. ;  and 
as  I  am  unable  to  distinguish  this  case  from  Sebag  v. 
Abiibol,  I  think  we  ought  not  to  grant  any  rule. 

« 

Bay  LEY,  J. — I  am  of  opinion  that  the  verdict  in  this  case 
was  perfectly  right.  Before  the  1  &  2  Geo.  4.  c.  78.  was 
passed,  it  had  been  repeatedly  held  that  it  was  not  incumbent 
on  the  holder  of  such  acceptances  as  these  to  prove  that  he 
had  presented  them  at  the0>anker's  where  they  were  made 
payable ;  and  not  being  bound  to  prove  it,  there  was  no 
obligati(Mi  on  him  in  fact  so  to  present  them.  Here,  there- 
fore, the  plaintiff  was  not  guilty  of  such  negligence  as  would 
deprive  him  of  his  remedy  against  the  acceptor.  But  the 
hte  statute  says  that  such  acceptances  as  these  shall  have 
the  effect  of  general  acceptances,  and  entitles  the  holder  to 
demand  payment  of  the  acceptor,  whether  they  are  made 
payable  at  a  banker's  or  not.  An  acceptance  payable  at  a 
banker's  is  to  be  deemed  for  the  benefit  of  the  person  who 
makes  it ;  it  is  an  act  of  his  own  doing,  and  imposes  no 
obligation  on  the  holder  to  present  it  at  the  banker's  on  the 
very  day  it  becomes  due,  in  order  to  charge  him,  the  ac- 
ceptor. It  is  the  duty  of  an  acceptor  making  his  bills  pay- 
able at  a  banker's,  to  see  from  time  to  time  how  his  account 
stands;  and  if  these  defendants  had,  between  the  3l8t  of 
August  and  the  iSth  of  September,  inquired  how  their  ac- 
count stood,  they  would  have  seen  that  these  bills  had  never 
been  presented,  and  then  they  might  have  drawn  out  the 
amount  so  as  to  meet  the  bills  when  they  should  have  .been 
presented.  The  funds  in  the  hands  of  their  bankers  were 
always  in  that  interval  under  their  own  control.  I  think 
there  was  no  laches  on  the  part  of  the  plaintiff,  because  he 
was'not  bound  to  present  the  bills  where  the  defendants  had, 
for  their  own  convenience,  made  them  payable. 

LiTTLEPALE,  J*  (a)  was  of  the  same  opinion. 

Rule  refused. 

(n)  Holroyd,  J.  was  absent. 


1896. 


TURNEE 

•0, 

Hatdev. 
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Wednesday,  CoHEN  V.  MoRGAN. 

April  20. 

Where  a  per-  OASE  against  the  defendant  for  falsely,  maliciously,  and 
n*bill*of"«t-^"  without  any  probable  cause,  procuring  the  warrant  of  a  jus- 
change/wbich  tice  of  the  peace,  to  apprehend  the  person  of  the  plaintiff 
have  been         ^"  ^  charge  of  feloniously  stealing,  taking  and  carrying  away 

stolen,  goes       a  certain  bill  of  exchange,  and  thereby  cansing  him  to  be 

before  a  ma-  .         ^  . 

gistrate^and      imprisoned.     Plea,  not  guilty.  TAt  the  trial  before  Abbott, 

relates  the  C.  J.  at  the  London  adiourned  sittings  after  lastNterm,  it 
circumstance  ,     •'  *^  ' 

of  the  loss,  appeared  from  the  evidence  of  the  justice's  clerk,  that,  on  a 
elstrate  grants  ^^^  mentioned,  the  defendant  appeared  at  the  justice-room 
his  warrant  to  in  fVhitechapef,  and  stated  his  complaint  to  the  sitting  justice 
B.  on  a  charge  ^^  having  lost  a  bill  of  exchange  to  the  amount  of  15/.  The 
of  having  witness  took  the  information  of  the  defendant  down  in 

stolen,  taken     writing,  in  which  tlie  charge  stated  against  the  plaintiff  was 

*w** *^*thebil  ^^^^  ^^  ^^^  "  feloniously  stolen,  taken  and  carried  away" 

of  exchange,  the  bill  of  exchange.    The  words  *'  feloniously  stolen,  taken 

whicht^  and  carried  away,"  were  not  used  by  the  defendant.     This 

complainant  ^as  the  witness's  own  language.     Upon  this  information 

when  he  laid  the  justice  granted  his  warrant,  to  apprehend  the  plaintiff  on 

his  informa-  ^  charge  of  felony,  which  charge  was  couched  in  the  lan- 

tion),  and  upon  ^  ■",  m,  . 

subsequent  in-  guage  above-mentioned.  The  parties  afterwards  appeared 
vestigation  of  before  the  justice,  and  upon  an  investigation  of  the' merits 
turned  out  to  of  the  case,  the  complaint  was  dismissed,  the  justice  being 
— Held^t*luit     ^f  opinion  that  there  was  no  ground  for  charging  the  plaintiff 

<»se  would  not  with  a  felony.  Under  these  circumstances  the  Lord  Chief 
lie  for  mali-       «.,,,,,  r. ,  ,       . 

ciously  pro-      Justice  held  that  there  was  no  evidence  to  go  to  the  jury 

cunng  the  ma-  ^\^^^  ^jjg  defendant  was  actuated  by  malicious  motives,  and 
gistrate  to  .  .  "^ 

grant  his  war^   therefore  directed  a  nonsuit. 

want.    To  ' 
sustain  the 

averment  of  Gumey  now  moved  for  a  rule  nisi  to  set  aside  the  non- 
charge  must  ^^^^f  ^"^  submitted  that  although  it  was  not  made  out  that 
ht  wilfully  iiiQ  defendant  was  actuated  by  malice  in  the  first  instance  in 
Informs*  going  before  the  magistrate,  still  the  fact  of  his  persevering 

tions  before  -^^  ^j^^  charge  when  the  plaintiff  was  brought  before  the  jus- 
magistrates  ^  '^  .  .        °  •* 

WkUSt  be  taken  as  nearly  as  possible  in  the  language  used  by  the  party. 


EASTKR  TERM,  SIXTH  GEO*  lY. 

Uce,  and  then  giving  a  more  detailed  account  of  the  trans- 
action, was  sufficient  to  go  to  the  jury  as  evidence  of  a 
malicious  motive. 

Abbott,  C.  J. — It  appeared  to  me  at  the  trial  that  the 
defendant  had  taken  that  which  was  the  proper  course.    He 
had  lost  a  bill  of  exchange,  and  had  reason  to  suppose  that 
the  plaintiff  had  improperly  possessed  himself  of  it.     Under 
this' supposition  he  went  befbre  the  justice,  and  related  the 
hcts  and  circumstances  of  the  loss.     It  was  for  the  justice 
to  say  whether  those  facts  amounted  to  a  felony,  and  to  de- 
termine whether  he  would  or  would  not  issue  his  warrant  to 
apprehend  the  party  accused.     After  the  defendant  had  re- 
lated the  facts  of  the  case,  the  justice's  clerk,  instead  of 
writing  down  what  the  man  really  said,  wrote  down  what  he 
took  to  be  the  fieict,  as  mere  matter  of  assumption.    The 
defendant  never  used  the  words  '*  feloniously  stolen,  taken 
and  carried  away,"  according  to  the  language  of  the  infor- 
mation.   There  was  nothing  in  the  defendant's  conduct  to 
shew  that  he  was  ^influenced  by  malice.    To  support  the 
averment  of  malice,  it  must  be  shewn  that  the  charge  is 
wilfully  false.     But  here,  according  to  the  evidence,  the  de- 
fendant merely  related  his  story  to  the  magistrate,  leaving  it 
to  him  to  determine  whether  the  facts  amounted  to  a  felony. 
I  noticed  at  the  trial  the  practice  of  drawing  up  informations 
in  the  manner  in  which  the  information  in  this  case  was 
drawn  up..    I  thought  it  highly  improper,  and  think  so 
still.     It  is  the  duty  of  the  justice's  clerk  to  write  down  in 
the  information  what  a  witness  says,  a»  nearly  as  possible  in 
the  language  used  by  the  party,  and  not  to  frame  the  depo- 
sition in  language  in  which  no  person,  in  common  parlance, 
can  be  supposed  to  express  himself.    I  think  there  is  no 
ground  for  disturbing  the  nonsuit. 


9 


1825. 
Cohen 

V, 

Morgan. 


The  other  judges  concurred. 


Rule  refused  (a), 
(a)  Vide  EUee  v.  Smith,  ante,  vol.  i.  97. 
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Tbimmer  v.  The  Inhabitants  of  The  Hundred 

Thursday,  of  MuTFORD. 

April  ^1. 

An  aflBdavicby  X HIS  was  an  action  on  the  cade,  on  the  statute  9  Geo.  1. 
prcmUelTwil-  ^'  ^'^*  ^^  recover  from  the  hundred  of  Mut/ord,  in  the 
fully^set  00  county  of  Suffolk,  the  value  of  certain  premises  of  the  plain- 
does  Dot  know  tiffy  which  had  been  wilfully  tiestroyed  by  Bre,  within  the 
the  person  or   hundred,  by  some  person  or  persons  unknown.     At  the 

persons  who         . 

wilfully  set  trial  before  Gaselee,  J.  at  the  last  Suffolk  Assizes,  the  plam* 
mSw-^^^buT^  ^^  succeeded  in  establishing  his  case,  except  that,  upoi| 
not  adding,  or  the  production  of  the  attested  copy  of  his  examination  before 
does  not  sa-'  ^^^  magistrates,  taken  pursuant  to  the  statute,  it  appeared 
tisfy  the  9  G.  that  he  bad  deposed  to  his  ignorance  of  the  persons  who 
and  will  not'     had  committed  the  offence,  in  these  words:  "  And  this  de* 

support  an  ao-  p^nent  further  saith  that  he  doth  not  know  the  person  or 
tion  against       *^  ... 

tlie  hundred      persons  who  wilfully  set  fire  to  his  premises;"  and  an  objeo* 

tion^'°^"^*  tion  being  taken  that  this  was  not  a  sufficient  allegation  to 

satisfy  the  requisitions  of  the  8th  section,  of  the  statute  {a\ 

the  learned  judge  was  of  that  opinion,  and  accordingly  non* 

suited  the  plaintiff,  with  liberty,  however,  to  move  to  enter 

a  verdict  in  his  favour,  with  ^200  damages,  if  the  Court 

should  be  of  opinion  that  the  objection  was  untenable. 

m 

Frere,  Serjt.  now  moved  accordingly,  and  contended  that 
the  allegation  objected  to  was  framed  virtually  and  sub- 
stantially in  conformity  with  the  statute.  The  only  cases 
bearing  upon  this  point,  namely.  Rex  v.  The  Hundred  of 

(a)  Which  provides,  that  ''  no  person  shall  be  enabled  to  recover 
damages,  unless  he  shall  by  himself  or  servant,  in  two  days  afker  the 
damage  done,  give  notice  of  the  offence  unto  some  of  the  inhabitants  of 
some  town,  village,  or  hamlet  near  to  the  place  wbtere  the  fact  was  com- 
mitted; and  shall  in  four  days  after  such  notice  give  in  his  examination 
on  oath,  or  the  examination  on  oath  of  his  servant  who  had  the  care 
of  the  same,  before  a  justice  inhabiting  in  or  near  the  hundred,  whether 
he  knows  the  person  or  persons  that  committed  the  fact,  or  any  of 
them,*'  &G. 


TaiMicEft 
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Bishop^s  Sutton  (a),  and  Thurtell  v.  The  Hundred  of  Mut- 
ford  (6),  in  the  latter  of  M'hicfa  the  former  was  cited  and 
commented  on,  are  essenlially  different  from  the  present,  v. 

for  in  both  those  cases  the  party  swore  only  that  he  suspected  I»"^»"^»t* 
die  fact  was  committed  by  some  person  or  persons  un*  Mutfobd. 
Icnown;  which  was  clearly  insufficient.  Certainly  the 
statute  does  contain  the  words,  *'  or  any  of  them,"  but  it 
does  not  profess  to  give  the  precise  form  to  be  observed ; 
and  an  allegation  that  a  man  does  not  know  the  person  or 
persons,  is  in  snbstance  and  effect  the  same,  as  if  he  went 
on  to  say,  or  any  of  them. 

Batlet,  J.  (c) — In  all  actions  of  this  kind  the  directions 
of  the  statutes  on  which  they  are  founded  must  be  strictly 
and  literally  pnrsued.  That  rule  was  laid  down  by  Lord 
Ellenborough  in  Thuiieil  v.  The  Hundred  of  Mutford,  and 
ia  consistent  with  every  principle  of  sense  and  justice.  Sup- 
posing that  there  were  three  persons  jointly  concerned  in 
caoaing  this  fire,  and  the  plaintiff  well  knew  one  of  them, 
this  affidavit  would  not  support  an  indictment  for  perjury 
against  him,  for  though  it  would  then  be  morally  false,  it 
would  still  be  truly  sworn  in  the  terms  of  it,  and  it  was 
doubtless  to  meet  the  possibility  of  such  cases  as  that  oc- 
curring,  that  the  legislature  inserted  in  this  section  of  the 
statute  the  words  **  or  any  of  them,"  which  the  plaintiff  has 
by  some  inadvertence  omitted  in  his  affidavit.  I  am  there- 
fore of  opinion  that  the  plaintiff  has  not  sufficiently  pursued 
the  directions  of  the  statute,  and  that  the  nonsuit  was  right. 

HoLBOTD,  J.  and  Littledale,  J.  concurred. 

Rule  refused  (d)^ 

(m)  2  Sera.  134r.     (6)  S  Bast,  400.      (c)  Ahhoii^  C.  J.  was  absent, 
(d)  Vide  S€ed  v.  The  Hundred  of  Gaintbwy,  ante,  vol.  iv.  p.  260. 
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Nicholson  v.  Coghill. 

^.  arrested  B^  CASE  for  a  malicious  arrest.  Plea,  not  guilty,  and  issue 
paid  to  his  thereon.  At  the  trial  before  Bayley,  J.  at  the  last  York" 
loth^Vl)  ^^^^^  assizes,  the  case  was  tliis.  On  the  7th  of  December, 
cember;  was  ]824,  Coghill  levied  his  plaint  against  Nichokou  in  the 
clare  on  the  sheriflTsHTOurt  at  York,^  and  caused  him  to  be  arrested  upon 
17th;  filed  a  an  affidavit  of  debt  for  money  paid  to  his  use.  The  court 
the  24th ;  and  ^^  ^^^^  weekly,  on  Friday.    On  the  ]  7th  Coghill  was 

discontinued     ruled  to  declare.     On  the  24th  he  filed  his  declaration,  to 

the  action, 

upon  payment  which  Nicholsofi  pleaded,  and  gave  a  rule  to  reply,  and  on 

theTls^-^  the  29th  Coghill  caused  Nicholson  to  be  dischai^ed  out  of 
Held,  in  case  custody,  and  on  the  3ist  he  discontinued  bis  action  upon 
arrest  that  payment  of  costs.  It  was  contended  on  the  part  of  the 
this  was  suffi-  defendant,  that  these  facts  supplied  no  evidence,  either  of 
facie  evidence  malice  or  want  of  probable  cause,  and  therefore  that  the 
of  malice  and  plaintiff  must  be  nonsuited ;  but  the  learned  judge  being  of 
bable  cause,  opinion  that  it  lay  upon  the  defendant  to  shew  that  he  had 
*  probable  cause  for  the  arrest,  overruled  the  objection,  and 

the  plaintiff  obtained  a  verdict,  with  leave  for  the  defendant 

to  move  the  Court  to  enter  a  nonsuit. 

Holt  now  moved  accordingly.  The  rule  in  actions  of 
this  kind  is^  that  the  plaintiff  must  prove  the  existence  of 
malice,  and  the  absence  of  probable  cause ;  for  unless  those 
facts  are  shewn,  he  has  no  cause  of  action.  Gibson  v. 
Charters  {a).  [Bayley^i,  The  plaintiff  in  that  case  had  a 
good  cause  of  action  orig'mally,  but  the  debt  was  paid  before 
the  arrest  was  actually  made.]  There  is  another  case  pre- 
cisely in  point,  Sinclair  v.  Eldred{b);  in  that  case  the 
plaintiff  had  been  arrested,  and  discharged  upon  his  at- 
torney's undertaking  to  put  in  bail ;  and,  afterwards,  the 
defendant  suffered  judgment  of  non  pros,  to  go  against  him. 
The  plaintiff  obtained  a  verdict  upon  this  evidence,  but  the 
V  (o)  2  B.  &  p.  129.  (6)  4  Taunt.  7. 
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Court  afterwards  made  a  rule  for  entering  a  nonsuit  absolute, 
when  Lord  Mansfield  said,  "  I  do  not  think  that  the  circum- 
stance of  not  proceeding  in  an  action  is,  alone,  evidence 
sofficent  to  support  this  action,  and  to  prove  malice ;  such  a 
circumstance  is  very  consistent  with  the  case  of  a  person 
who  might  have  an  acknowledgment  of  debt  contained  in  a 
letter,  which  might  be  lost  since  the  commencement  of  the 
action,  or,  with  the  death  of  a  witness  who  alone  was  able 
to  prove  the  debt ;  and  so  the  party  may  be  deprived'of  all 
the  means  of  proceeding.  There  never  has  yet  been  a  case, 
where  the  mere  not  proceeding  in  an  action  has  been  held 
evidence  of  itself  alone  sufficient  to  support  this  action/' 
That  reasoning  seems  perfectly  applicable  to  the  present 
case.  Actions  for  malicious  arrests,  and  actions  for  mali- 
cious prosecutions,  stand  upon  the  same  footing,  and  in  the 
latter  the  plaintiff  must  prove  both  malice  and  want  of  pro- 
bable cause,  and  the  proving  an  acquittal  for  want  of  prose- 
cution is  not  priihft  facie  evidence  to  support  such  an  action. 
Purceli  V.  Macnamara  (a). 


IS 

]8£5. 
NicaoLsoK 

V. 
COGHILL. 


Abbott,  C.  J. — It  seems  to  me  that  there  was  such  evi- 
dence  produced  at  the  trial  of  this  cause,  as  rendered  it  in- 
cumbent on  the  learned  judge  to  leave  the  questions  of 
mdice  and  of  the  want  of  probable  cause  to  the  jury.  This ' 
case  is  distinct  from  all  those  cited  in  this  respect,  that  here 
the  defendant  took  a  step  on  his  own  part  towards  termi- 
nating the  first  action,  for  he  voluntarily  discontinued  it.  • 
The  particular  focts  and  dates  which  appeared  in  evidence 
are  also  material  to  be  considered.  The  affidavit  of  debt 
and  the  arrest  were  both  made  on  the  7th  of  December  ; 
Cogkitlw^H  ruled  to  declare  on  the  1 7th,  and  did  declare  on 
the  24th,  and  discontinued  the  action  on  the  31st.  The  in- 
terval, therefore,  between  the  arrest  and  the  discontinuance 
was  extremely  short,  and  does  not  warrant  the  supposition 
that  any  change  of  circumstances  •  had  occurred  to  destroy 
CoglmlFs  means  of  proving  his  right  of  action.    It  must^  con* 

(a)  9  Eait,  301. 
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sequently,  be  presumed,  that  he  acted  from  the  fint  either 
through  mistake  or  from  majice,  and  that  was  uudoubtedly  a 
V.  question  of  fact  for  the  jury.    Then,  looking  at  the  dates  in 

CoGHitu  jjjg  transaction,  and  at  the  facts  that  NichoUon  was  through- 
out anxious  to  proceed  in  the  action,  and  that  Coghill  on 
the  contrary  voluntarily  discontinued  it,  1  cannot  say  that  the 
jury  have  drawn  the  wrong  conclusion.  - 

HoLBOTD,  J. — ^Two  ingredients  are  indispensably  neces- 
sary to  the  maintenance  of  an  action  of  this  kind,  malice  and 
want  of  probable  cause ;  and  the  plaintiff  must  produce  auch 
evidence  of  both,  as  will  fairly  enable  the  jury  to  infer  thenu 
In  this  case  1  think  there  was  some  evidence  to  that  effect, 
and  that  in  the  absence  of  any  contradictory  evidence  on  the 
part  of  the  defendant,  it  was  sufficient  to  warrant  the  jury  in 
finding  for  the  plaintiff.  If  the  defendant  had  a  reasonable 
ground  for  discontinuing  the  former  .action,  that  fact  was 
peculiarly  within  his  knowledge,  and  the  onus  of  proving  it 
lay  upon  him.  It  has  been  long  held  in  actions  for  malicious 
prosecutions,  that  evidence  of  the  grand  jury  having  thrown 
out  the  bill,  justifies  the  inference  of  the  want  of  probable 
cause,  and  that  it  is  for  the  prosecutor  to  rebut  that  inference 
by  contrary  proof  on  his  part.  I  think  this  is  an  analogous 
case,  and  that  the  discontinoance  of  the  former  action,  being 
the  act  of  the  present  defendant,  and  not  explained  by  him, 
justified  tha>jury  in  pr^esuming  the  existencfe  of  malice  and 
the  absence  of  probable  cause. 

LiTTLBl>ALE,  J. — ^I  think  the  plaintiff  made  out  a  suffi** 
cient  prini&  facie  case  to  ^pport  the  action.  The  defendant 
discontinued  the  former  action  upon  pfiyment  of  costs. 
That  was  a  volnntal'v  act  on  his  part,  and  was,  in  my  opinion, 
unless  explained,  or  refuted  by  him,  conclusive  evidence  of 
malice.  The  oHus  of  proving  a  probable  cause  for  the  arrest 
lay  on  him.  In  Simlair  v.  Eldjred  the  discontinuance  of  the 
first  action  was  by  means  of  judgment  of  non  {H'os.,  and  the. 
plaintiff  might  have  suffered  that  to  be  signed  through,  mis* 
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take,  and  without  intending  to  sbandon  his  action.  Here 
there  could  be  no  mistake,  the  discootiniiaDce  must  haye 
been  inteiitionai* 

Baylsy,  J.-^I  thought  at  the  trial  that  I  was  not  jqsti* 
fied  in  calling  npon  the  plaintiff  to  give  further  evidence  than 
be  did,  and  I  continue  of  the  same  opinion  still.  He  was 
arrested  npon  an  affidavit  of  debt  for  money  paid  to  his  use; 
the  cause  of  action  therefore  was  peculiarly  within  the 
knowledge  of  the  defendant,  but  migbt  not  be  by  any  means 
so  evident  to  the  plaintiff.  The  onus,  therefore,  of  •  proving 
a  piobable  cause  of  action  lay  upon  the  defendant,  and  in 
the  absence  of  such  proof,  and  considering  the  dates  and 
facts  of  the  case,  the  whole  appears  to  me  to  form  a  proper 
question  for  the  dectsiSon  of  the  jury.  Mr.  Justice  BulUr, 
in  his  treatise,  speaking  of  actions  for  malicious  prosecutions, 
says,  where  the  IbcU  be  in  the  knowledge  of  the  defendant 
himself,  be  must  shew  a  probable  cause,  though  die  indict* 
ment  be  found  by  ihe  grand  jurj,  or  the  plaintiff  shall  recover 
without  proving  express  malice  (0).  TbatTule  appears  to  be 
strictly  applicable  t9  the  present  case,  and  if  -so,  the  verdict 
which  has  been  found  for  the  plaintiff,  certainly  ought  not 
to  be  disturbed. 

Rule  refused.  (6) 
(e)  Ball.  N.  P.  14.    (h)  Vide  Rafenga  v.  Maekiniath^  ante,  vol.  iv.  16? 4 


15 

1895. 

NiCBOLSOV 
CoGHILL. 


Masel  v.  Angel.  Thuuday^ 

g^  April  2\. 

C  CRESSIVELL  moved  to  discharge  the  defendant  out  Where  there 
of  custody  on  filing  common  bail,  on  the  ground  of  the  in-  JJ^n  *o'"^o  **" 

sufficiency  of  the  affidavit  of  debt,  upon  which  he  had  been  arliitrators, 

with  power  to 
them  to  name  an  umpire,  if  they  could  not  agree,  so  as  the  umpire  made  his  award  on 
or  before  a  certain  additional  day,  and  the  arbitrators  having  named  an  umpire  who 
made  an  award  in  the  plaintiflTs  favour,  hut  after  the  time  limited  had  expired^  and  the 
plaintiff  held  the  defendant  to  bail,.«itliotti  stating  in  his  affidavit  the  fact  of  the  time 
having  expired : — Held,  that  the  defendant  was  not  entitled  to  be  discharged  on  filing 
eonunoQ  bail. 


1 


16 


18^25. 


CAS£S  IN  THE  KING  S  BENCH, 

arrested.  There  had  been  a  reference,  by  bond,  of  all 
matters  in  difference  to  two  arbitrators,  with  power  to  them 
to  name  an  umpire,  if  they  could  not  agree  among  themselves 
by  a  certain  •day,  the  umpirage  to  be  binding,  provided  the 
umpire  made  his  award  on  or  before  a  subsequent  day. 
The  arbitrators,  having  disagreed  among  themselves,  named 
an  umpire  who  made  an  award  in  the  plaintiff's  favour,  but 
after  the  day  limited  had  expired,  notwithstanding  which  the 
plainitiff  held  the  defendant  to  6ail.  The  fact  of  the. time 
having  expired  did  not  appear  upon  the  face  of  the  affidavit, 
but  it  waB  submitted  that  the  circumstance  being. now  sworn 
to  was  sufficient  to  discharge  the  defendant  on  common 
bail.    He  cited  Smailes  v.  fVright((a), 


.  Abbott,  C  J. — ^The  Court  is  not  called  upon  to  deter- 
mine whether  the  award  of  the  umpire  is  good.  All  that  we 
are  at  present  to  consider  is,  whether  the  affidavit  oh  wliich 
the  defendant  has  been  held  to  bail  discloses  a  good  and 
sufficient  cause  of  action  against  him.  It  may  be  that  the 
cause  disclosed  may  be  defeated  hereafter;  but  that  is  quite 
another  matter.  Here  the  affidavit  discloses  that  there  was 
a  reference  to  two  persons  with  power  to  them  to  appoint 
an  umpire,  who  was  to  make  his  umpirage  on  or  before  some 
additional  day.  The  affidavit  states,  that  the  arbitrators,  not 
agreeing  among  themselves,  appointed  an  umpire  who  made 
an  award  in  the  plaintiff's  favour.  That,  in  my  opuiion,  is 
sufficient  to  shew,  prim&  facie,  that  the  plaintiff  has  rightly 
held  the  defendant  to  bail,  although  upon  future  considera- 
tion of  the  case  it  may  turn  out  that  the  plaintiff  has  no 
cause  of  action. 


Per  Cue. 


Rule  refused. 


(«)  s  M.  &  S.  559. 


BASTER  T£RM,  3IXTH  GEO.  IV.  17 

J825. 


B.  Stierneld  v.  Holden  and  another.  ^"^Toji* 

This  was  an  action  of  trover  for  eight  bass  of  coffee.  ^^^!^  ^^  - 

^  ®  consignee  of 

Plea,  not  guilty.     At  the  trial  before  Abbott^  C.  J.  at  the  goods  from 
London  adjourned  sittings  after  last  term,  the  case  proved  in  ^2ed\  factor 
evidence  was  this : — ^The  plaintiff  was  agent  for  the  creditors  to  indorse  the 
of  an  estate  at  Demerara,  and  was  in  the  habit  of  receiving  for  the  por- 
consq;naients  of  the  produce  for  sale  in  this  country.     In  ^^J^V*  ^  1** 
Sepiember,  1823,  the  plaintiff  went  to  France,  but  on  his  indorsed  them 
departure  he,  by  writing,  authorized  JV.  Stewart,  a  merchant  (°  h^'^new^ 
in  London,  to  open  his  letters,  and  indorse  in  his  name  any  that  the  latter 
bills  of  lading  which  might  come  from  Demerara,jLnd  to  sell  agent.)  with 
the  goods  consigned.     Stewart  himself  sometimes  received  authority  to 

,.  -  ,  .  •         •  • -11     them,  first,  to 

consignments  direct  from  the  estate,  and  at  other  times  bills  eflfect  sales, 

of  lading  came  to  him  through  the  plaintiff,  and  also  acted  as  ^°^  Mcond,to 
agent  for  the  creditors,  on  which  occasions  he  usually  em-  themselves 
ployed  the  defendant  to  effect  sales.     On  the  25th  of  No-  p^^^^J  for  a 
vember,  1823,  Stewart  received  a  letter  from  the  consignor  sum  of  money 
of  the  coffee  in  question,  addressed  to  the  plaintiff,  con-  advanced 
taming  the  bills  of  lading.*    He  opened  the  letter,  and  next  upon  the  ore- 
day  indorsed  and  delivered  the  bills  of  lading  to  the  de-  eoods;  and  be- 
fendants,  who  advanced  him  1,500/.  by  their  acceptance  at  f?*^!^^  V^ 
three  months,  which  he  discounted/    He  had  received  no  factor  ^who 
money  from  them  until  he  had  deposited  the  bills  of  lading,  afterwards  ^ 
They  knew  that  he  was  not  the  owner  of  the  goods,  and  that  stopped  pay- 
diey  had  been  in  fact  consigned  to  the  plaintiff.     At  that  counter- 
time  he,  Stewart,  was  under  engagements  for  the  Demerara  nj»nded,  H.  & 

,    ,  -  ,  ,       ,  .  ,    .  f    1    Cq.  sold  the 

estate  beyond  the  amount  of  the  J, 500/.,  which  he  applied,  goods  by  auc- 

as  he  said,  to  meet  those  engagements  generally.  At  the  Ij^Vigr^r' 
'time  he  received  the  acceptance  from  the  defendants,  he  ex-  were  not  liable 

pressly  authorized  them  to  sell  the  coffee  -and  to  reimburse  ^QgUi^'^^in 
.  themselves  out  of  the  proceeds.     One  of  the  engagements  trover  for  the 

he  was  under  fell  due  on  that  very  day,  namely,  a  bill  of  ex-  ^ms  how^ 

change  for  500/.  which  he  retired  with  part  of  the  money,  ever,  t^t  they 

liable  for  money  had  and  received  to  the  use  of  the  rightful  owner  of  the  goods, 

VOL.  VI,  C 
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On  the  28th  of  November  he  stopped  payment,  and  on  the 
3d  of  December  the  defendants  sold  the  goods  by  auction  for 
1,508/.  7^.  9^',  but  at  this  time  they  did  not  know  that 
Stewart  had  stopped  payment.  On  the  6th  of  December, 
the  plamtiff,  having  returaed  from  France,  sent  the  de- 
fendants notice  not  to  sell  the  coffee.  Under  these  circum- 
stances the  Lord  Chief  Justice  was  of  opinion  that  trover 
was  not  maintainable;  for,  as  Stewart,  being  authorized 
himself  to  sell  the  coffee,  had  authorized  the  defendants  to 
sell  it  for  him,  and  they  had  in  (act  sold  it  before  the  original 
authority  was  countermanded,  there  was  no  conversion  to 
support  diis  form  of  action,  whatever  might  be  the  defend- 
ants' liability  in  assumpsit  for  money  had  and  received.  His 
lordship  therefore  directed  a  nonsuit,  with  liberty,  however, 
to  the  plaintiff  to  move  to  enter  a  verdict  for  1,508/.  7$.  9d. 


Marryat  now  moved  accordingly.  The  question  is,  whe- 
ther there  has  been  such  a  conversion  in  this  case  as  will 
support  the  action  of  trover.  It  cannot  be  denied  that 
Stewart  was  a  mere  factor,  and,  consequently,  had  no  au- 
thority to  pledge  the  coffee.  This  mus't  be  treated  as  the 
case  of  a  mere  pledge,  and  coming  within  the  principle  of 
M'Combie  v.  Davies^a),  Truettel  v.  Baranden^b),  Feather- 
stonehaugh  v.  Joknson{c),  and  that  class  of  cases.  It  is 
true  that  the  defendants  were  authorized  by  him  to  sell,  but 
then  that  authority  was  accompanied  with  the  right  of  re- 
imbursing themselves  out  of  the  proceeds,  which  Stewart 
was  not  entitled  to  confer.  Admitting,  for  the  sake  of  argu- 
ment, that  the  authority  to  sell  was  not  countermanded  by 
the  plaintiff  until  the  3d  of  December,  still  the  very  act  of 
accepting  the  bills  of  lading  from  Stewart  was  itself  a  con- 
version,  and  sufficient  to  support  trover.  If  this  were  not 
so,  the  consequence  would  be  that  every  merchant  who  puts 
his  goods  into  the  hands  of  a  factor  for  sale  would  be  in  a 
worse  situation  than  if  he  sold  them  in  the  ordinary  course 

(a)  6  East,  5S8.  {b)  J.  B.  Moore,  543. 

(c)  S  Id.  181.    8  Taunt.  237.  S.  C. 
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of  busioess.  [Baylejf,  J.  Did  ;bu  prove  that  the  defendants 
sold  the  goods  sooner  than  they  ought  to  have  been  sold  ?] 
There  certabily  was  no  evidence  that  the  sale  was  premature ;  '  iu 
bnt  here  Ae  defendants,  knowing  that  Stewart  was  a  mere  Holobv. 
fiictor  and  authorized  only  to  sell,  gave  him  their  acceptance 
p^ri^le  at  three  months,  coupled  with  a  condition  that  they 
might  inunediately  sell  and  reimborse  themselves  if  they 
thought  proper.  There  was  nothing  unfiEur  as  fiir  as  respects 
the  sale  of  the  goods  by  auction  on  the  3d  of  December,  but 
what  the  pbin tiff  complains  of  is,  that  his  situation  was  altered 
by  being  prevented  from  receiving  the  proceeds  of  the  goods. 
If  the  defendants  merely  took  the  goods  for  sale,  unaccom- 
panied by  any  pledge,  then  probably  there  would  be  no 
iD^gal  conversion,  but  by  aiding  the  illegal  purpose  of 
Siemart  in  advancing  him  1,500/.  in  anticipation  of  the  pro- 
ceeds, they  are  liable  to  this  form  of  action.  The  objection 
m,  that  the  defendants  received  the  goods  without  any  legal 
audiority  to  sell,  inasmuch  as  they  took  them  knowingly  with 
a  stipulation  to  reimburse  themselves  for  money  advanced  to 
a  mere  fiu;tor.  l^bbott,  C.  J.  You  are  arguing  this  case 
aa  if  the  delivery  of  the  goods  to  the  defendants  was  against 
die  plaintiff's  right.    H^  was  not  the  ovmer  of  the  goods.] 

Batlet,  J. — It  appears  to  me  upon  the  evidence  given 
aft  the  trial,  that  the  nonsuit  was  right.  There  are  two  ob- 
jectioua  to  the  plaintiff's  right  of  recovering;  first,  that  he 
never  had  any  interest  in  the  goods ;  and  second,  that  the 
form  of  action  instead  of  being  trover  ought  to  have  been 
assampsit  for  money  had  and  received.  The  goods  are  sent 
to  this  country  under  billsof  lading  to  the  plaintiff.  He  gives 
an  authority  to  Stewart  to  indorse  them,  and  no  doubt  the 
latter  had  no  right  to  indorse  them  for  any  purpose  of  his 
own ;  but  he  had  audiority  to  indorse  diem  in  order  that  the 
goods  might  be  sold,  and  die  proceeds  received  by  him  for 
the  benefit  of  the  right  owner.  The  bills  of  lading  are  in- 
dorsed by  Stewart  to  the  defendants  in  order  that  they  may 
sell  the  coffee,  and  then  he  gives  them  authority  to  pay 
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themselves  out  of  the  proceeds  an  acceptance  for  1,500/.' 
which  they  had  at  that  time  given  him.  This  would  un* 
doubtedlj  be  a  pledge  as  against  the  right  owner  of  the 
coffee,  and  the  pledge  would  be  void,  but  the  auth'oritj  to 
sell  was  a  good  and  valid  authority.  The  defendants  sell 
under  the  authority  given  them  by  Siewart,  derived  from 
the  plaintiff.  It  is  true  that  the  defendiOits  sell  them  in  order 
to  cover  the'  acceptance  they  had  given  to  Stewart,  but  it  is 
admitted  that  they  sold  them  honestly  and  bonSL  fide,  and  in 
the  common  and  ordinary  way  in  which  goods  of.  this  de- 
scription are  usually  sold.  It  is  clear  that  they  had  autho- 
rity to  sell,  because  the  person  indorsing  the  bills  of  lading 
to  them  was  acting  within  the  scope  of  his  authority ;  and 
that  b  an  answer  to  this  form  of  action.  Two  authorities 
appear  to  have  been  given  to  the  defendants,  one  to  sell,  and 
die  other  to  appropriate  the  proceeds  to  reimburse  them- 
selves the  money  advanced  to  Stewart,  If  the  defendants 
had  no  right  of  sale,  the  sale  would  have  been  void  and 
trover  would  lie,  but  the  sale  being  valid  and  authorized, 
although  the  application  of  the  proceeds  was  wrongful,  still 
there  is  no  conversion  to  sustain  trover.  I  am  therefore  of 
opinion  that  this  action  cannot  be  maintained. 


UoLROYD,  J. — I  am  of  the  same  opinion.     There  was 
no  wrongful  conversion. 


Little DA^E,  J.  concurred. 


Rule  refused. 


Thurtdayf 
April  91. 


LOWBN  V.  KAYfi. 


The  general  xHIS  was  an  action  of  trespass  for  breaking  and  entering 
1?g!!*3.  a78.  ^^^  plaintiff's  close  and  pulling  down  his  fences.  Plea,  the 
88. 6  &  63.       general  issue.    At  the  trial  before  Alexander,  C.  B.,  at  the 

does  not  au- 
thorize the  surveyor  to  widen  a  road  to  thirty  feet  by  removing  a  fence,  unless  the 
fence,  supposed  to  be  an  encroachmenti  is  actuaHy  upon  the  highway. 
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last  assizes  for  the  county  of  Hertford,  it  appeared  in  evi- 
dence that  the  plaintiff  occupied  a  bouse  and  premises  by 
the  side  of  a  public  road,  in  the  parish  of  Ckeshuntf  leading 
from  the  latter  place  to  North  Haw,  in  the  county  of  Mid- 
dletex.     In  1775  the  place  where  the  ajleged  trespass  had 
been   committed,  was   part  of  the  waste   of  the  manor. 
About  the  year  IS  15  the  gard^  fence  of  the  plaintiff's 
house  was  removed  further  in  front,  to  within  the  distance  of 
fifteen  feet  from  the  supposed  centre  of  the  road,  leaving  the 
road  ID  fact  only  twenty-four  feet  in  width  instead  of  thirty. 
The  defendant,  in  his  character  of  surveyor  of  the  Itighways, 
gave  the  plaintiff  the  notice  required  by  the  6th  section  of  the 
General  Highway  Act,  to  remove  the  fence,  for  the  purpose 
of  widening  the  road,  and  the  plaintiff  neglecting  to  do!  so, 
the  defendant  caused  it  to  be  pulled  down.     In  removing 
the  fence,  the  workmen  employed  came  to  soipe  hard  gravel> 
from  which  an  inference  was  supposed  to  arise  that,  the 
locus  in. quo  had  formerly  been  part  of  .the  road.     By  the 
13  Geo. 3,  C.78.  s.f).  *'  no  tree,  bush  or  other  shrub  shall  be 
permitted  to  stand  or  grow  in  any  highway  within  the  dis- 
tance of  fifteen  feet  from  the  centre  thereof  (except  for 
ornament  or  shelter  to  the  house,  building  or  court-yard  of 
the  owner  thereof)  or  hereafter  be  planted  within  the  dis- 
tance aforesaid ;   but  ^the   same  shall  respectively  be  cut 
down,  grubbed  up,  and  carried  away,  by  the  owner  or  occu- 
pier of  the  land  or  soil,  within  ten  days  after  notice  to  him 
or  his  agent  by  the  surveyor,  on  pain  of  forfeiting  for  every 
neglect  the  sum  often  shillings."     Section  63,  after  reciting 
that  inconveniences  had  arisen  from  making  hedges  or  other 
fences,  and  frdm  ploughing  or  breaking  up  the  soil  of  lands 
or  grounds  near  the  middle  or  centre  of  highways,  proceeds 
to  enact ''  That  if  any  person  shall  encroach  by  making  or 
causing  to  be  made,  any  hedge,  ditch,  or  other  fence,  on  any 
highway,  not  being  turnpike  road,  within  fifteen  feet  from 
the  middle  or  centre  thereof,  8cc.  where  the  breadth  of  such- 
highway  is  formed  and  marked  or  described  with  certainty, 
and  does  not  exceed  iii  breadth  thirty  feet>  every  peirson  so^ 
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offending  shall  forfeit  for  every  such  offence  forty  shillings, 
&c. ;  and  it  shall  be  lawful  for  the'surveyor  who  bath  the 
care  of  any  such  road,  to  cause  such  hedge,  ditch  or  fence, 
to  be  taken  down  or  filled  up  at  the  expense  of  the  person 
or  persons  to  whom  the  same  shall  belong/'    It  was  con- 
tended that  these  two  sections  justified  the  defendant  in  the 
act  of  trespass  complain^  of,  inasmuch  as  the  l^islatnre 
manifestly  intended  that  there  should  be  neither  trees  nor 
fences  within  fifteen  feet  of  the  centre  of  the  road,  and  that 
where  a  road  was  less  than  thirty  feet  in  width,  the  sun^yor 
might  remove  all  encroachments.    The  Lord  Chief  Baron, 
in  summing  up  the  case  for  the  jury,  told  them  that  the 
question  for  their  consideration  was,  whether  the  fence 
which  the  defendant  had  removed,  stood  tipon  what  was  old 
road,  or  upon  the  plaintiff's  own  soil,  for  if  they  were  satis* 
fied  it  stood  upon  the  plaintiff's  ovra  soil,  and  not  iipM  the 
old  road,  then,  in  his  opinion,  the  plaintiff  was  entitled  to  a 
verdict.     The  jury  found  their  verdict  for  the  plaintiff, 
damages  5/. 

Ju90pp  now  moved  to  enter  a  nonsuit,  (the  point  having 
been  saved,)  or  for  a  new  trial,  on  die  ground  of  misdirec- 
tion.   Under  the  authority  given  by  the  6th  and  63d  sections 
of  the  Greneral  Highway  Act,  the  defendant  was  justified  in 
removing  the  plaintiff's  fence,  so  as  to  make  the  road  thirty 
feet  in  width.    Whether  the  fence  stood  upon  what  had 
been  part  of  the  old  road,  or  upon  the  plaintiff's  own  soil, 
could  not  enter  into  the  question,  as  far  as  respects, the 
authority  of  the  defendant    [Liitkdale,  J.  Do  you  mean 
to  say  that  the  surveyors  of  highways  may  go  and  widen 
every  road,  in  their  parishes,  respectively,  to  the  width  of 
thirty  feet  i"]     It  is  submitted  that  this  authority  is  given  by 
the  Id  Geo,  3.  c.  78.  ss.  6  and  6S.    If  it  is  an  old  inclosure, 
a  compensation  must  be  given  to  the  party ;  but  if  the  sur- 
veyor is  empowered  to  remove  nuisances  and  obstructions, 
the  act  of  parliament  will  be  nugatory  if  he  has  no  power 
to  remove  an  encroachment  like  the  present. 
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Abbott,  C.  J. — ^The  power  of  widening  a  narrow  high- 
way, is  perfectly  distinct  from  that  of  removing  fences  or 
olher  encroachments  on  the  highway^  and  there  is  a  different 
mod«  of  carrying ,  each  into  execution.  The  language  of 
the  63d  section  is,  that  if  any  ftnct  (taking  that  as  the 
general  word)  shall  b^  placed  on  any  highway, — not  if  it 
shall  be  placed  within  fifteen  feet  of  the  centre  of  the  high- 
way, but  if  it  shall  be  placed  on  the  highway,  the  surveyor* 
ifaaU  have  power  to  remove  it.  The  question,  therefore, 
made  at  the  trial  (and  it  was  most  properly  made)  vras,* 
whether  this  fence  was  placed  on  the  highway.  If  it  waa 
plaoed  OB  the  h^hway,  the  surveyor  was  justified  in  re* 
moving  it  under  the  author!^  of  the  63d  section ;  but  if  it 
was  not  placed  on  the  highway^  the  plaintiff  was  entitled  to 
damages  for  the  act  done  without  lawful  authority.  I  am 
dc^y  of  opinion  that  the  construction  put  upon  the  act 
by  the  Lord  Chief  Baron  was  perfectly  right;  and  that 
instead  of  nonsuiting  the  phuntiff,  he  properly  left  it  as  a 
question  of  feet  to  be  decided  by  the  jury,  who  have,  in  my 
opinion,  decided  it  most  correctly. 

■ 

Batlby,  J.-^The  General  Highway  Act  does  not  direct 
diat  tvery  highway  shall  be  thirty  feet  wide ;  but  it  contains 
two .  provisions ;  one  with  reference  to  trees  and  shrubs, 
which  though  not  standing  or  growing  tyon  the  highway, 
may»  from  bemg  near  the  highway,  produce  a  miscl^ief  by 
overshadowing  and  preventing  the  air  coming  to  it,  and 
therefore  with  reference  to  them,  whatever  be  the  width  of 
the  highway,  the  6th  section  euacts  "  that  no  bush,  tree,  &c. 
shall  be  permitted  to  stand  or  grow  in  any  highway  within 
the  distance  of  fifteen  feet  from  the  centre  thereof."  But  if 
the  subject  of  encroachment  be  a  hedge,  ditch,  or  other 
fence,  the  provision  is  different.  The  only  provision  by  the 
6dd  section  is,  '^  that  if  any  person  shall  encroach  by  making 
any  hedge,  ditch,  or  other  fence," — not  voiihin  fifteen  feet  of 
the  centre  of  the  road,  but ''  on  any  highway,  any  person  so 
offendmg  shall  be  liable  to  a  penalty,"  &c.     Before,  there- 
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fore,  the  surveyor  can  be  justified  in  removing  a  fence  sup- 
posed to  be  an  encroachment,  he  must  first  ascertain 
whether  it  is  on  the  highway,  for  if  it  is  not,  then  he  has  no 
authority  to  remove  it.  It  seems  to  me  that  this  fence  was 
not  on  the  highway,  and  therefore  that  the  verdict  was  right.' 


HoLBOYD,  J.  was  of  the  same  opinion. 

LiTTLEDALE,  J. — If  the  argument  on  which  this  mottotf 
is  founded  could  be  maintained,  it  would  go  to  this,  that  inf 
every  case  where  the  road  is  not  thirty  feet  wide,  the  sur-' 
veyor  may  make  it  that  width  by  removing  the  fences  on 
each  side.  Now  the  act  of  parliament  gives  the  surveyor 
no  such  authority,  unless  the  fence  be  actually  upon  the 
highway. 

Rule  refiised. 


jtpril9i. 

If  a  defendant 
be  held  to  k>ail 
for  a  debt 
which  is 
clearly  and 
mani&tly  not 
dae,  it  seems 
the  Court  will 
discharge  him 
oat  of  custo- 
dy; but  in 
general  they 
will  not  try 
tbe  merits  on 
affidavit. 


M'GlNNIS  V.  APCURLING. 

XHE  defendant  in  this  case  had  been  held  to  bail  on  an 
affidavit  of  debt,  made  at  Liverpool  by  an  agent  of  the 
plaintiff,  who  resided  in  America ,  the  affidavit  alleging  that 
the  defendant  was  justly  and  truly  indebted  to  the  plaintiff 
on  a  promissory  note  drawn  by  the  defendant,  payable  to 
the  plaintiff  on  a  certain  day  then  past.  A  rule  nisi  having 
been  obtained  for  discharging  the  defendant  on  common 
bail,  on  an  affidavit  stating  that  the  debt  for  which  the 
defendant  had  been  arrested  had  already  been  discharged 
and  satisfied,  (which  was  denied  by  the  plaintiff's  agent,)  the 
question  was,  whether,  under  such  circumstances,  the  Court 
would  discharge  the  defendant  out  of  custody,  the  case  of 
'Nizetich  v.  Bonadch  {a)  being  cited  in  support  of  the 
motion. 

Abbott,  C.J. — ^The  general  rule  of  law,  and  the  long 

(fl)  5B.&  A.904, 
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esUbUBhed  practice  of  the  Court,  on  an  application  to  dis- 
charge a  defendant  out  of  custody  upon  civil  process,  has 
been,  not  to  try  the  ments  of  the  case  upon  affidavits.  «. 

Two  exceptions  to  that  general  rule  have  occurred  in  MCuauMo. 
modem  times.  I  remember  the  first  was  where  Mr.  Scar- 
lett moved  to  discharge  a  defendant  out  of  custody,  under 
y&y  peculiar  circumstances.  The  affidavit  to  hold  to  bail; 
which  was  for  a  very  large  sum  of  money,  was  made  by  a 
person  who  was  a  prisoner  in  the  Fleet.  On  shewing  cause 
against  the  rule,  such  facts  were  disclosed  upon  the  affida- 
vits as  manifestly  tended  to  shew  that  there  could  be  no 
such  claim  as  the  plaintiff  had  set  up  against  the  defendant. 
The  sum  being  very  large,  and  much  greater  than  the  de- 
fendant could  procure  sufficient  bail  for,  the  Court  inter- 
posed and  directed  him  to  be  discharged.  There  was  after- 
wards an  indictment  for  peijury  against  the  two  persons 
concerned  in  making  the  affidavit  of  debt,  and  both  were 
convicted  and  punished  for  their  offence.  The  other  case 
was  Nizetich  v.  Bonadch^  which  was  very  different  from 
this.  There  the  plaintiff,  who  made  the  affidavit  of  debt, 
was  actually  in  custody  as  a  prisoner  for  debt  in  the  King's  * 
Bench  prison,  and  having  applied  to  the  Insolvent  Debtor's 
Court  for  his  discharge,  had  in  his  schedule,  filed  in  that 
court,  represented  the  defendant's  firm  as  his  creditors  to 
the  amount  of  4,000/^  In  a  letter  also,  which  was  produced, 
the  plaintiff  stated,  under  his  own  handwriting,  that  the  d^ 
fendant's  firm  were  his  principal  creditors.  The  defendant, 
who  was  a  foreigner,  having  come  to  this-  country,  the 
plaintiff  arrested  him  apon  a  bill  of  Middlesex,  indorsed  for 
bail  for  2,000/.  In  that  case,  it  appearing  to  be  perfectly 
clear  and  plain  that  there  was  no  debt  due,  the  Court  felt 
itself  at  liberty  to  interpose  on  the  defendant's  behalf,  and 
order  him  to  be  discharged ;  but  in  givii^  judgment  in  that 
case,  the  Court  specially  guarded  itself,  by  saying,  that  the 
case  was  so  clear  that  it  could  not  afford  a  precedent  for 
any  motion  of  the  same  kind  in  future.  I  cannot  say 
here,  that  there  may  not  be  strong  reason  to  think  that  this 
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note  has  been  satisfied,  but  the  affidavit  is  so  framed  aa  lo 
lead  me  to  an  opinion  that  the  defendant  may  still  be  redly 
V.  indebted  to  the  plaintiff  in  a  lai^e  sum  of  money,  though  it 

AfCuBLiBo.  ^^y  ^^1  j^  recoverable  on  this  note.     The  agent  who 

makes  an  affidavit  in  answer  to  the  application  ouiy  be 
somewhat  taah  in  swearing  that  the  debt  is  still  due  on  the 
note ;  but  certainly  he  cannot  be  expected  to  give  so  clear 
an  explanation  of  the  transaction  as  the  plaintiff  probably 
would,  if  he  were  in  this  country.  Under  all  these  circum* 
stances,  I  thmk  our  safest  course  is  not  to  grant  the  appli-' 
cation. 

Per  Cur.  Rule  discharged. 

Scarlett  for  the  plaintiff;  Campbell  for  the  defendant. 


Saturd(^f 

jtprU9S.  Robinson  f.  Mbarns. 

It  ift  discre-        a 

tiooarywitha  ASSUMPSIT  for  money  had  and  received,  brouf^t  to 
priai^  wheth^  >«cover  back  a  sum  of  £0/.  which  had  been  deposited  by 
be  will  or  will  ihe  plaintiff- in  the  hands  of  the  defendant  .as  stakeh<dder^ 

not  try  an  idls 

or  friTolous  upon  a  wager  on  the  event  of  a  horse-race.  Plea,  non 
^"•"I^eraic^  assumpait.  At  the  trial  before  Holrogd,J.  at  the  last 
be  tried,  and    assizes  for  the  county  of  Cumberland,  it  appeared,  upon  the 

reraverlTa  le-  ^<^D(^i>^^<'>^  of  ^he  first  witness,  that  the  race  had  been  run, 

^  verdict,  it  but  there  being  a  dispute  between  the  parties  as  to  which 

for  disturbing  '^^w'se  had  won,  the  plaintiff  demanded  his  deposit  of  the 

the  verdict,  defendant,  which  he  refused  to  pay  until  the  dispute  was 

holder,  upon  a  determined  by  the  Jockey  Club ;  whereupon  the  defendants 

horae^raoe^fo  ^^^^^^^  submitted  to  the  learned  judge  that  he  ought  not 

90/.,  is  liable  to  try  the  cause  on  account  of  the  illegality  of  the  wager, 

for^money  had  *™*  ^^^^  ^^  ^®®  ^^  EgertM  v.  Furuman  (a),  where 
and  received,    Abbott^  C.  J.  refused  to  try  a  similar  action  respecting  a 

be  demand^    dog-fight,  unless  the  plaintiff  could  prove  that  he  had  de- 

before  he  pays  ,  «  .  .  ^  ^■ 

it  over  to  the    (fl)  ^  ^3^  &  Moody,  N.  P.  C.  21S ;  1  Carrington,  N.  P.  C.  618.  S.  C. 

winner. 
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miBded  his  money  of  the  stakeholder  before  the  dogs  ibtight. 
The  learned  judge  said  he  woidd  not  try  which  of  die 
horses  had  won  the  race^  bat  in  the  eieicise  of  his  discretion 
he  would  try  the  cause,  it  appearing  that  the  pkmitiff  had 
demanded  the  deposit  of  the  stakeholder  befoie  be  paid  it 
over.  The  plaintiff  had  a  verdict,  but  leave  vras  given  to 
the  defiHudant  to  move  to  enter  a  nonsuit 

Paitifon  now  moved  accordingly,  and  contended,  firsts 
on  the  authority  of  Egertan  t.  Furzemen,  that  the  learned 
judge  ought  not  to  have  tried  the  cause,  inasmuch  as  the 
deposit  had  not  been  demanded  until  afUr  the  hones  had 
run ;  and  second,  that  the  wager  itself  was  illegal  and  void, 
and  no  action  could  be  maintained  respecting  it.  He  cited 
Elikam  v.  Kingsman  (e),  Lynal  v.  Langboihmn  (i),  Ciaytan 
T.  JenmingB  (cX  Bremn  v.  Berhel&f{d),  fVhaley  v.  Pagpt  {e), 
Ximetus  t.  Jaques  (/),,  Henkin  v.  Gti€rrs(g),  Joknmm  v* 
Bmm{k),  and  Brmam  v«  Leemm  (t). 

AnnoTT,  C.  J.^-«Thert  is  no  doubt  Aat  a  judge  has  m 
right  to  exercise  his  discretion  whether  he  will  or  will  not 
tiy  a  cause  relating  to  an  idle  or  frivolous  wager,  but  if  he 
soiers  it  to  be  tried,  and  there  is  no  objection  to  the  plains- 
tiff  *s  recovering,  the  fact  of  his  having  tried  it  is  no  ground 
fw  disturbmg  the  verdict.  Here  my  brother  Hobvyd  doea 
not  seem  to  have  doubted  that  the  wager  itself  was  illegal,, 
but  the  money  bemg  demanded  before  it  was  paid  over,  he 
thought  it  recoverable  on  the  authority  of  several  decided 


Baylby,  J«— Where  a  judge  thinks  fit  to  Hy  a  frivolous 
cause,  if  the  legal  result  is  right,  I  do  not  think  the  fact  of 
hb  having  tried  it  affords  a  ground  for  disturbing  tbe  verdict. 

(a)  1  R  &  A.  683.        (6)  8  WiU.  36.  (c)  3  Bl.  706. 

[d)  Cowp.  «81.  (0  9  P.  &  P.  61.  (J)  6  T.  R.  49.9. 

\g)  13  £Mt,  S47 ;  3  Camp.  408.  (A)  4  T.  R.  1. 
(i:)3H.a43. 


ROBIKSOK 


GASES  IN  THE  KINg's  BENCH, 

I  hope  a  judge  msi}'  by  law  exercise  bis  discretion  wbetber 
be  will  or  will  not  try  a  case  of  tbis  kind.    On  the  last  cir- 
V.  cuit  wbicb  I  went,  two  instances  occurred  in  whicb  I  exer- 

•  cised  sucb  a  dis.cretion^  tbe  question  in  dispute  being  idle 

and  frivolous.  I  thought  I  was  not  justified  in  detaining 
tbe  parties  in- other  cases  at  a  very  considerable  expense, 
and  'm  imposing  upon  the  jury  the  task  of  wasting  their 
time  in  determining  cases  beneath  the  dignity  of  a  court  of 
justice.  ^ 

« 

HoLBOTD,  J. — In  this  case,  it  appearing  that  die  plaintiff 
had  demanded  his -money  whilst  it  remained  in  the  hands  of 
the  defendant  as  stakeholder,  I  was  of  opinion  that  he  was 
entitled  to. recover  it  back.  I  refused  to  enter  into  the 
question  whether  the  wager  >vas  won  or  lost,  and  I  would 
not  permit  any  evidence  to  be  received  upon  that  subject. 
Upon  looking  into  the  authorities  it  will  be  found,  that  the 
right  of  the  party  to  recover  back  a  deposit,  paid  on  a 
wager,  does  not  depend  upon  whether  the  wager  be  illegal 
and  void,  or  whether  it  be  won  or  lost,  but  upon  whether 
the  stakeholder  has  received  it  upon  an  illegal  consideration; 
for  if  he  has,  he  is  bound  to  refund  it.  I  think  the  plaintiff 
was  entitled  to  have  his  money  back,  on  the  ground  that  it 
was  demanded  before  it  was  paid  over,  the  wager  itself 
being  illegal  (a). 

LiTTLEDALE,  J.  concurred. 

Rule  refused. 


(a)  Vide  Smith  v.  Bickmore^  4  Taunt.  474;  Cotton  v.  I^urland^  5 
T.  R.  405 ;  Howton  v.  Haneocky  8  T.  R.  575 ;  Aubert  ▼.  WaUh^  3  Taunt. 
S77 ;  and  Bate  ▼.  Ouiwrigkt,  T  Price,  540. 
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Thompson  v.  Poole.  T\ie$dgy, 

•  jipril  26. 

This  was  an  action  of  debt  upon  the  33d  section  of  the  The  peoaliies 
Coal  Act,  47  6.  S.  s.  2.  c.  68.  to  recover  penalties  for  selling  tbif  33d  mct. 
one  sort  of  coal  for  another,  within  the  limits  prescribed  by  ^^  ^he  coal 
that  act.     At  the  trial  before  Abbott,  C*  J.  at  the  adjourned  s.  2.  c.  68. 

Middlaex  sittings  after  last  term,  the  plaintiff,  havinir  est»-  <»°not  be  re- 

"    .      ^      .  .  covered  upon 

blished  iiu  case,  obtamed  a  verdict  for  several  penalties  of  information 

^«Ocach.  before  a  ma- 

jurisdiction  of 
Chitiy  now  moved  to  arrest  the  judgment^  on  the  ground  trateslSlne 

that  the  penalties  recovered  by  this  verdict  jnight  have  been  confined  to 

,  ,  ,  .  cases  where 

recovered,  m  a  summary  mode  by  information  before  a  ma*  the  penalty 

gbtrate,  and  consequently  that  -  the  plaintiff,  was  bound  to  ?^^l^Llf~ 
have  taken  that  course,. and  not  to  put  the  defendant  to  the  20/. 
costs  of  an  action.  Rex  v.  Bjttwlins(m{a)  was  a  case  in  point; 
for  there  the  Court  granted  a  mandamus  to  a  magistrate  to 
bear  an  information  upon  this  statute,  although  the!  penalties 
sought  to  be  recovered  exceeded  altogether. the  sum  of  «f  £0. 
By  s.  146  of  the  act  all  fines  and  penalties  not  exceeding 
£90  are  directed  to  be  recovered  by  information  before  a 
magistrate,  and  although  the  penalties  in  this  case  exceeded 
altogether  the  sum  of  «£20,  as  they  did  also  m  Rex  v.  Raw-^ 
Union,  still  no  one  of  them  exceeded  that  sum,  and  therefore 
they  were,  vrithin  the  description  of  the  146th  section,  pe- 
nalties not  exceedmg  £W,  and  ought  to  have  been  sued  for 
by  information  before  a  magistrate. 

Abbott,  C.  J. — ^This  action  was  brought  upon  the 
thirty-third  section  of  the  statute,  which  is  very  different  in 
its. language  and  provisions  from  the  hundred  and  seven- 
teenth, upon  which  the  proceedings  in  Rex  v.  Rawlinson 
were  founded.  In  all  cases  arising  upon  the  latter  section, 
the  amount  of  the  penalty  recoverable  from  the  offending 

(a)  M.  T.  1821,  not  reported. 
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party,  depends  entirely  upon  the  quantity  of  coals  which 
he  sells,  and  the  magistrate  is  invested  with  a  discretionary 
power  to  inflict  the  full  amount,  or  to  mitigate  the  penalty 
according  to  the  circumstances  of  the  case.  But  the  former 
section  imposes  a  fiied  penalty  of  £20  per  chaldron  upon 
each  offence,  without  any  discretionary  power  of  mitigation, 
and  consequently  the  only  mode  of  recovering  that  penalty 
in  by  an  action,  because  the  jurisdiction  of  the  magistrates  i| 
limited  to  cases  where  the  penalty  is  by  the  law,  or  may  be 
by  mitigation  made  under  «£20.  There  is  therefore  no 
ground  for  the  present  application. 

^Batl£Y,  J. — ^The  33d  section  imposes  a  penal^  of  20/. 
per  chaldron  upon  every  offence  against  its  provisions;  the 
1 17th  section  imposes  a  penalty  not  exceeding  forty  shillings 
per  sack  upon  each  offence.  The  two  sections  therefore 
are  quite  different  in  their  operation,  for  in  one  there  is  a 
power  given  of  mit^tipg  the  penalty,  and  in  the  other  there 
is  not.  And  Rex  v.  RawKmon  is,  for  the  same  reason, 
quite  distinct  from  the  present  case,  for  there  the  penalty  re- 
coverable might,  if  the  power  of  mitigation  given  by  the 
117^  section  was  exercised,  be  reduced  to  an  amount  less 
than  SO/.;  and  therefore  that  case  was  cognizable  by  a  ma-> 
gistrate,  because  the  magistrate's  jurisdiction  is  not  ousted, 
unless  the  penalty  recoverable  must  certainly  and  necessarily 
be  20/.  or  upwards.  In  this  case  the  penalty  could  not 
possibly  be  reduced  below  £0/.,  therefore  the  magistrate 
had  no  jurisdiction,  and  the  only  mode  by  which  the  law 
could  be  put  in  force  was  an  action. 

HoLBOTD,  J.  and  Littlbdalb,  J.  concurred. 

Rule  refiised. 
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Cooper,  Clerk,  v*  Walker.  JWday, 

This  was  an  action  brought  on  the  2  &  3  Ed.  6,,  under  j^^  incie«are 
an  order  of  the  Lord  Chancellor,  by  the  Reverend  William  act  eropow- 
Cooper,  Rector  of  the  parish  9f  fVaddingham,  in  the  county  gionera  to  allot 
of  Lincoln,  against  William  Walker,  an  occupier  of  arable,  *^  'he  rector 
meadow  and  pasture  lands  within  that  parish,  for  not  setting  of  W,  cum  S. 

out  the  tithe  thereon.    At  the  trial,  the  following  facts  were  ""ch  lands 

'  ^  within  tho 

proved  or  admitted :  township  of 

The  plabtiflFnow  is,  and  since  the  29th  September,  1 811,  2uj«blc^p2tt 
has  been,  rector  of  the  parish  and  parish  church  of  Wad-  of  the  town- 
dingham.    The«  defendant,  on  the  29th  September,  1811,  should  (quan- 

occupied  certain  arable,  meadow  and  pasture  lands  in  the  tityr^oality 
.  ,  ,  f  ,  and  situation 

township  of  Waddingham,  and  carried  away  certain  crops  considered), 

of  com,  grain  and  hay,  grown  on  such  lauds,  of  the  value' of  }^*5^|  *°  c^ 
20{.,  without  having  at  any  time  divided  or  set  forth  for  the  teenth  parts  of 
plaind£F  any  tithes,  and  without  having  at  any  time  com-  piaoesoTtbe 
pounded  or  otherwise  agreed  with  the  plaintiflf  for  or  con-  last  mentioned 
ceming  any  tithes  in  respect  of  the  said  crops  or  any  part  grounds,  in 

thereof.    The  parish  of  Waddineham  consists  of  two  town-  P*?  ^^ '*'**•• 
.  .  belonging  to 

ships,  Waddingham  and  Snitterby.     Certain  proceedings  in  the  rector,  and 

•    •  •   1  • 

Chancery,  in  the  year  1700,  were  given  in  evidence,  con-  JSJosel'^d 
sisting  of  a  bill,  answer  and  decree.     The  bill  set  out  an  and  grounds, 
agreement  made  between  the  then  rector  of  Waddingham  clause  nved 
and  the  owners  of  certain  lands  in  the  parish;  that  those  to  all  persons, 
lands  should  be  inclosed,  and  that  the  rector  should  have  a  (except  the 

certain  portion  of  the  lands,  and  the  annual  sum  of  94/.,  in  P^i^o*  ^ 
*  ,  •    whom  any 

hen  of  tithes;    and  this  agreement  was   confirmed,   and  allotment 
ordered  to  be  performed   by  the  decree.    The  lands  on  nJ^lcbTvirtue 
which  tithes  are  claimed  by  the  plaintiff  in  this  action,  form  of  the  act;  in 
no  part  of  the  lands  inclosed  under  the  above-mentioned  intlil^st  or 
decree,  but  were  part  of  the  lands  inclosed  under  the  act  of  P^^perty  for 

which  such 
Potmen t  should  be  made,)  all  snob  estate  and  interest  as  they  bad  in  respect  of  the 
waste  lands  before  the  passing  of  the  act.  The  commissioners  allotted  to  the  rector 
laads  in  W.^  lands  in  &,  and  lands  utA^i  aocfa  lands  were  moM  than  two  fifteenths  of 
the  lands  inclosed  in  S.  and  A^  but  less  than  two  fifteenths  of  the  lands  inclosed  in  W^ 
S,y  and  A.  No  one  of  the  allotments  was  expressed  in  the  award  to  be  in  lieu  of  the 
rector's  tithes  in  W, : — HeM,  that  tlie  oommisMoners  had  not  made  the  rector  any  allot- 
ment in  lieu  of  his  tithes  in  ff.,  and  that  his  right  to  tithes  in  kind  there  was  reserved 
to  him  by  the  saving  clause. 
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parliament,  in  1 769,  after  mentioned.  The  above-mentioned 
composition  was  proved  to  have  been  paid  from  time  to 
time  by  the  occupiers  of  land  in  the  township  of  Wadding" 
ham,  and  accepted  by  the  rector  from  that  time  until  the 
year  1788,  when  a  new  rector,  Dr,  J.  Barker,  the  immediate 
successor  of  Robert  Carter,  hereinafter  mentioned,  suc- 
ceeded ;  the  composition  of  9^/.  per  annum  was  then  aban- 
doned, and  a  new  composition  agreed  upon  between  the 
said  occupiers  and  the  then  rector,  at  a  valuation^  of  the 
whole  parish ;  and  such  valuation  had  respect,  as  well  to 
the  lands  inclosed  under  the  act  of  parliament  hereinafter 
mentioned,  as  those  inclosed  under  the  decree.  The  plain- 
tiff was  presented  to  the  rectory  of  Waddingham  in  1808, 
and  the  defendant  paid  his  share  of  the  composition,  in 
respect  of  the  lands  in  question,  to  the  plaintiff^s  prede- 
cessor, and  to  the  plaintiff,  until  the  year  1811.  From 
Michaelmas,  1811,  to  Michaelmas,  1812,  the  plaintiff  took 
the  tithes  in  kind,  and  from  Michaelmas,  18 12,  tiie  defendant 
refused  to  pay  any  composition,  or  set  out  his  tithes  in 
respect  of  the  lands  in  question. 

In  the  year  1769  an  act  of  parliament,  entitled  '^  An  Act 
for  dividing  and  inclosing  certain  open  fields,  lands  and 
grounds,  in  the  several  townships  of  Atterby,  Snitterby  and 
Waddingham,  in  the  county  of  Lincoln ^^  was  passed. 
Thajt  act  recited,  inter  alia,  that  the  Reverend  Robert  Car- 
ier,  clerk,  was  at  that  time  rector  of  the  parish  and  parish 
church  of  Waddingham  cum  Snitterby,  and  as  such  was 
seised  of  certain  glebe  lands  in  the  said  open  fields  and 
grounds,  and  entitled  to  all  the  tithes,  great  and  small, 
ecclesiastical  dues,  duties  and  payments,  arising  within  the 
titheable  places  of  the  said  parish ;  and  also  to  the  tithes 
arising  upon  certain  parcels  of  land  lying  dispersed  in  the 
open  fields  of  Atterby:  and  then  enacted  that  all  the  said 
open  arable  fields,  commons,  pastures,  carrs,  and  waste 
grounds,  or  other  open  and  common  grounds  in  the  said 
several  townships,  be  divided  and  allotted  by  certain  com- 
missioners appointed  to  carry  the  act  into  execution,  and 
directed  such  commissioners  to  assign  and  allot  unto  and 
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for  the  said  Robert  Carter  and  his  successors,  rectors  of  th6 
said  parish  of  fVaddingham  cum  Snitterbif,  such  parcel  or 
parcels  of  the  said  arable  fields,  common  pastures,  and 
canrs  within  the  said  township  of  Snitterby,  except  the  com- 
iDoo  pasture  called  the  Carr  Side,  so  directed  to  be  inclosed, 
as  should  in  the  judgment  of  the  commissioners,  or  any  two 
of  them,  be  equal  in  value  to  and  a  full  satisfaction  for  the 
piesent  glebe  lands  of  the  said  rector  within  the  last-men- 
tiooed  lands  and  grounds  so  to  be  inclosed,  and  then  to 
assign  and  allot  unto  andibr  the  said  Robert  Carter  and  his 
succesaors,  rectors  as  aforesaid,  such  parcel  or  parcels  of 
the  residue  of  the  same  arable  fields  and  common  pastures 
and  carrs  in  Smtierby  aforesaid,  and  also  of  the  titheable 
parts  of  the  sai4  township  of  Waddingham,  as  shall,  quan« 
tity,  quality  and  situation  considered,  contain  or  be  equal  in 
value  to  two  full  fifteenth  parts  of  the  titheable  place8i>f  the 
last*menUoned  lands  and  grounds,  in  lieu  of  and  as  a  foil 
recompense  and  compensation  for  all  the  tithes,  dues,  duties, 
and  payments  whatsoever  belonging  to  the  said  rector,  and 
arising,  renewing,  or  happening,  or  which  might  arise,  renew, 
or  happen,  within  the  same  lands  and  grounds ;  and  further 
to  assign  and  allot  unto  and  for  the  said  "Robert  Carter  and 
his  successors,  rectors  as  aforesaid,  such  parcel  or  parcels 
of  the  said  arable  fields  of  Snitterby  aforesaid,  as  by  the 
said  commissioners,  or  any  two  of  them,  should,  quantity, 
quality  and  situation  considered,  be  adjudged  to  be  equal  in 
value  to  the  tithes  of  the  ancient  inclosed  lands  in  Snitterby 
aforesaid.  The  act  further  directed  allotments  to  be  made 
in  the  Carrtide  pasture,  equal  in  value  to  two*fifteenth  parts 
of  the  titheable  grounds,  quantity,  quality  and  situation  con* 
sidered,  to  the  rector  of  fVaddingham  cum  Snitterby,  and 
the  vicar  of  Bishop  Norton,  according  to  their  respective 
diares  and  interests  in  the  tithes  of  the  said  Carrside  pasture. 
By  the  act  it  was  further  enacted,  that  within  six  calendar 
months  next  after  the  commissioners,  or  any  two  of  them, 
should  have  completed  die  division  and  allotments  thereby 
directed  to  be  made,  or  as  soon  after  as  conveniendy  might 
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be,  they  should  form  and  draw  up  their  award  or  mstruineiit 
in  writing,  which  should  express  distinctly  and  separately 
the  quantity  in  statute  measures,  of  the  acres,  roods  and 
perches  contained  in  the  said  fields  and  grounds  thereby  di- 
rected to  be  so  set  out  and  assigned,  and  also  the  situatioov 
abuttals  and  boundaries  of  the  several  parcels  and  allotments 
respectively  by  them  .set  out  and  assigned;  and  abotfae 
situation,  abuttals  and  boundaries  of  each  and  every  the  re^ 
epective  townships  of  Atterby,  Smiierby  and  fVaddinglmm, 
and  should  contain  orders  and  directions  as  to  the  repair  of 
the  fences,  ditches,  gaps,  stiles  and  bridges ;  and  also  alt 
such  other  orders,  regulations  and  determinations  as  were  in 
and  by  the  act  directed  or  authorized  to  be  made ;  and  all  • 
such  other  orders,  regulations,  and  determinations  as  should 
be  necessary  or  proper  to  be  inserted  in  the  said  award,  con-* 
fbrmable  to  the  tenor  and  purport  of  the  act ;  or  for  the 
completing  and  maintaining  the  said  division  and  inclosure. 
And  that  the  said  award  should,  within  nht  calendar  months 
afler  the  execution  thereof,  be  inrolled  by  the  clerk  of  the 
peace  of  the  division  of  Linsey,  in  the  county  of  Lincoln'. 
And  that  the  several  allotments  and  divisions,  and  all  orders, 
dbections^  regulations  and  determiMitions  so  to  be  made,  and 
declared  in  and  by  the  said  award,  should  be  binding  and 
conclusive  unto  and  upon  all  the  parlies  interested ;  and  that 
immediMely  after  the  inrolment  of  the  said  award,  all  man-- 
ner  of  tithes,  ecclesiastical  dues,  duties  and  payments,  of 
what  nature  or  kind  aoeveri  arising,  renewing,  increasing, 
payable^  or  happening,  within  or  out  of  the  lands  or  grounds 
thereby  directed  to  be  inclosed,  or  5;v«ftbin  the  said  ancient 
inclosed  lande  or  gronnds,  or  otherwise-  howsoever,  except' 
sueh  surplice  fee^  and  other  payments  as  are  before  excepted, 
and  all  right  of  common,  right  of  stray,  and  right  of  average,' 
upon  the  said  lands  and  grounds  thereify  directed  to  be  in-; 
cloised,  and  every  of  them,  should  cease  and  be  for  ever  er-^ 
tinguished.  By  the  act,  an  appeal  to  the  quarter  sessions  of 
the  peace  was  given  to  any  persotk  who  might  think  himself 
aggjrtieved  by  any  thing  done  in  pursuance  of  the  dct,  tbe^ 
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ippedi  lo  be  wkUti  sin  ealendiU'  months  after  the  cause  of 
tooiplaiDty  other  than  and  ex<sept  such  orders  and  determi- 
M^ons  of  the  oomtifissioAtfrs  as  m  the  act  Mfere  declared  to 
be  fiaal  tad  cfviicliisive.  And  the  justices  were  required  to 
bsar  and  determioe  thcf  matter  of  such  appeal^  which  deter- 
itoiBatMni  of  the  s^d  justices  should  be  final  and  conclusive 
to  all  partiee  o^ucemed^  and  should  not  be  removed  by  cer- 
lioFiii  or  aaj  other  p^oeess  wbatsoeter  iBtO  any  of  the  courts 
ai  WHtmrnster.  The  aet  eentained  the  following  saving 
daoae  i-^^**  Saving  always  to  the  Kmg's  moit  excellent  Ma- 
jesty, faia  beira  tad  suecessorsi  and  to  all  and  every  person 
and  fwrsonti  bodiei  peiilic  or  oorporite^  his^  her,  or  their 
heira,  aaccessors,  executors  and  adini6idtriitoi-sy  other  than 
and  except  Ibe  respective  p^rsotis  to  whom  tay  allotment  of 
hud  or  comptatfetioti  nM\  h€  made  by  virtue  of  this  act,  in 
feapect  mS  the  interest  or  property  for  Whi^h  such  allotment 
or  conapenaalioti  shall  be  made,  all  such  estate  and  interest 
ae  tbey,  eteiy  Or  any  of  theoi  had  enjoyed  of,  in,  to,  or  in 
revpect  of  the  said  fields,  common  pastures,  carrs  and  waste 
groimday  or  any  of  them,  before  the  passing  of  this  act,  or 
coidd  or  might  have  had  or  ei^oyed  in  case  the  same  had  not 
bees  made;  but  no  such  other  person  or  persons,  bodies 
politic  or  corporate,  his,  her^  or  their  heirs,  executors,  ad* 
mimsMtora,  or  auecessors,  shall  have  power  to  disturb  any 
of  the  allotments  to  be  made  in  pursuance  of  this  act,  but 
shsil  accept  th^  respective  allotmenta  which  sbaH  be  made 
in  laau  of  the  lands,  common  rights,  tkhes,  or  ether  mterests 
wUeb  he,  die,  or  they  would  have  been  entitled  to  m  case 
dua  act  had  not  been  made.^' 

IW  commiaaioners  appointed  by  tbe  act  duly  pioceeded  to 
make  a  diviaiioii  and  allotment  of  the  several  laaA)  aad  grounds 
thdkeby  dileoted  to  be  divided  and  inclosed;  and  on  the  €gth 
ctNavembetr  1770,  duly  made  and  executed  their  award  in 
writing  txwaae#niog  the  same,  which  said  a#aiHl  was  duly  m- 
idled  aeeonteg  to  the  protiafons  of  the  act.  By  this  award 
die  eommMMoMie  aisigtied  oaie  Robef^iGmter  and  his  sue- 
1^  fdr  Are  time  bettig,  rettoi^s  of  Widdi^ham  cum 
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1825.       Snitterby^^sioWoYisi — ^Three  several  plots  or  parcels  oC 
ground,  containing  together  fifty-one  acres,  one  rood,  and' 
thirty  perches,  statute  measure,  which  they  declared  to  be 
Walker.     Jq  \\^^  ^f  ^q j  ^^  ^  compensation  for  4iU  the  said  Robert 
Carter's  ancient  glebe  lands  and  rights  of  common  in  the 
said  North  Carr,  South  Carr,  and  Carr  Side  pasture,  and 
the  Ac^  field,  in  fVaddingham  aforesaid*    These  allotments 
are  figured  in  the  margin  of  the  award,  under  the  head  of 
**  Waddifigham  Motmtnta,    Glebe  allotment."    Atthecon* 
elusion  of  the  fVaddingham  allotments,  on  the  sixteenth 
sheet  of  the  award,  there  is  a  marginal  note  by  the  coaunis- 
sioners,  ^'  Here  end  the  Waddingham  allotments."    Inime- 
diately  after  is  the  following  marginal  note,  '^  Smtterbtf 
allotments  begin  here."    In  the  sixteenth  sheet  of  the  award, : 
in  the  margin/4inder  the  head, ''  Snitterby  allotments,  allot- 
ment to  the  rector  in  li^u  of  glebe,"  the  commissioners  as-, 
signed  to  the  said  Robert  Carter,  as  rector  of  Waddingham ' 
cum  Snitterby,  two  several  plots  or  parcels  of  ground,  con- 
taining together  33  acres,  3  roods,  32  perches ;  and  which 
they  declared  to  be  in  lieu  of  the  glebe  lands  and  right  of 
con^mon  belonging  to  the  said  Robert  Carter,  as.  rector 
aforesaid ;  and  also  in  lieu  of  an  ancient  inclosure  or  piece 
of  glebe  land  given  by  him  in  exchange  to  John  Richard^ 
son.    The  commissioners  then  assigned  to  the  said  Robert 
Carter,  as  rector  of  fVaddingham  cum  Snitterby,  five  several 
plots  or  parcels  of  ground,  containing  together  2£3  acres^ 
]  rood,  31  perches,  statute  measure,  which,  quantity^.qua* 
lity  and  situation  considered,  they  adjudged  to  be  in  lieu  of 
and  as  a  full  recompense  and  compensation  for  all  the  tithes^  ' 
dues,  duties,  and  payments  belonging  to  the  said  Robert 
Carter,  as  rector  aforesaid,  within  the  open  fields,  common  : 
pasture,  and  carrs  in  the  townships  of  Snitterby  and  Atterby  ' 
aforesaid.    The  commissioners  also  assigned  uQto  the  said  - 
Robert  Carter  and  his  successors,  rectors  of  Waddingham  ' 
cum  Snitterby,  ope  plot  or  parcel  of  ground,  ccmtaining  17 
acres,  ^  roods,  statute  measure,  which,  quantity,  quality . 
aod. situation  considered,  they  adjudged  to  be  equal  in  value 
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to  the  tithes  of  the*  ancient  inclosed  lands  in  Snitterby.  At 
4he  end  of  the  tSntV/er^^  allotments  is  a  marginal  note  by  the 
commissioners  as  follows, ''  Here  end  Sniiterby  allotments/' 
The  commissioners  then  assigned  unto  the  Reverend  George 
JoUand  and  bis  successors,  for  the  time  being,  rectors  of 
Atterby  aforesaid,  a  certain  allotment  in  lieu  of  glebe;  certain 
aUotments,  amdhnting  together  to  125  acres,  S  roods,  26 
perches^  statute  measure,  which,  quantity,  quality  and  situa- 
tion considered^  contained  or  were  equal  in  value  to  two  full 
fifteenth  parts  of  the  arable  fields,  common  pastures  and 
carrs  in  Atterby  aforesaid ;  and  they  adjudged  the  same  to 
be  in  lieu  of  and  as  a  compensation  for  all  the  tithes,  dues, 
duties,  and  payments  of  the  said  George  Jolland,  within  the 
said  arable  fields,  common  pastures,  and  carr  grounds  in  the 
said  several  townships  of  Atterby  and  Snitierby,  except  as  in 
the  said  act  is  excepted ;  and  also  certain  allotn^pnts  in  lieu 
of  tithe  of  old  inclosure  in  Atterby  and  Sniiterby  aforesaid. 

The  lands  allotted  in  Snitterby  under  this  act,  amount  to 
1,553  acres,  17  perches;  and  deducting  the  allotment  for 
the  glebe,  3d  acres^  3  roods,  32  perches,  there  remain  1,499 
acrfes,  25  perches,  two  fifteenths  of  which  would  be  199 
acres,  3  roods,  32  perches. 

The  lands  allotted  as  aforesaid  to  the  rector  in  Snitterby, 
amount  to  223  acres,  1  rood,  3 1  perches,  leaving  an  excess 
of  23  acres,  2  roods,  9  perches,  above  the  199  acres,  3  roods, 
32  perches. 

The  lands  allotted  in  the  township  of  Waddinghdm  under 
the  act,  amount  to  1,281  acres,  1  rood,  36  perches,  and,  de- 
ducting the  allotment  for  glebe  and  rector's  right  of  common, 
51  acres,  1  rood,  30  perches,  and  for  a  gravel  pit,  1  acre,  ^ 
roods,  there  remain  of  land  in  that  township,  1,228  acres, 
2  roods,  0  perches,  two-fifteenths  of  which  would  be  l63 
acres,  3  roods,  8  perches. 

The  lands  allotted  in  the  township  of  Atterby  under  the 
act,  amount  to  846  acres,  3  roods,  28  perches,  and,  de- 
ducting' the  allotment  for  glebe,  1 3  acres,  there  remain  of 
hods  io  that  township,  833  acres,  3  roods,  28  perches,  two- 
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fifteenths  of  which  would  be  1 1 1  lucres,  99  perqh^s.  The 
lands  alfotted  to  the  rector  amQant  to  )25  aisre^f  3  rood^, 
26  perches,  leaving  an  excels  of  14  ncr^s,  9  roods*  37 
perches,  beyond  the  1 1 1  acres,  29  perches* 

There  are  888  acres,  16  perches,  allotted  to  pfoprietors  ef 
land  in  Waddingkam  having  no  allotmepta  made  to  them  in 
Snitierby. 

There  is  not  in  the  award  any  order,  direction,  regubtioiif, 
or  determination  of  the  commissioners  a^  tp  the  tithes  pf  Af 
lands  in  the  township  of  Waddingkam,^  inclo9ed  l:^  viftuQ  ^ 
the  act,  or  any  part  thereof,  unless  any  thing  9I10VQ  st^t^ 
amounts  thereto. 

Qne  of  the  plaintiff's  witnesses,  in  his  crosS'^xaminatioD, 
stated,  th^it  the  land  which  the  rector  of  Wad^t^ham  ami 
Snitterby  had,  was  of  good  fair  quality,  and  lay  together 
convenient.  He  got  forty  acres  of  carr  lapd  much  better 
than  the  uninclosed  land  which  had  not  been  mown  for  sevfn 
years.  The  defendant  did  not  enter  into  any  evidence  at 
the  trial,  and  the  jury  found  a  verdict  for  the  defendantt  If 
the  Court  should  be  of  opmion  that  the  verdict  was  .wrong, 
then  f^  new  trial  is  to  be  awarded,  otherwise  the  verdict  U  tQ 
stand. 

Adams,  Serj.,  for  the  plaintiff.  The  verdict  WM  Qlearl^ 
wrong.  It  was  the  duty  of  the  conunissioners  to  aU^  lo 
the  rector,  lands  in  each  of  the  townships,  in  lieu  of  his  tithet 
in  each  respectively.  This  they  have  not  done,  for  the 
award  does  not  set  out  any  allotment  to  the  rector  in  lieu  of 
his  tithes  in  ^the  township  of  Waddingkam*  Tb^y  hnv^ 
indeed,  given  him  an  allotment  of  land  in  lieu  pf  hia  tithep 
in  the  other  townships,  AUerby  and  Snit(erby^  but  that  c^n-* 
not  be  considered  as  iucluding  a  compensation  for  hi^  tithes 
in  Waddingkam,  because  the  act  of  parliament  do,^s  not  em^ 

# 

power  the  commissioners  to  allot  lands  in  Aiierby  or  Suit* 
terby  in  lieu  of  the  tithes  in  Waddingkam;  and  they  cannot 
be  presumed  to  have  exceeded  or  abused  their  powers.  TW 
rector,  therefore,  is  still  entitled  to  tithes  in  Waddimhi^m 
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Otherwise,  there  will  be  800  acres  of  land  allotted  to  persona 
ID  WaddiHgkam,  who  have  no  allotments  in  Snitterby,  and 
jet  will  be  to  pay  no  tithes  to  the  rector,  although  he  has 
received  no  allotment  in  respect  of  their  lands.  .  The  quan* 
tity  of  the  rector's  allotment  in  Snitterby  shews  that  it  was 
not  intended  as  a  compensation  for  all  the  tithes,  for  if  it 
had  been  it  should  have  consisted  of  364  acres,  whereas  it 
consists  in  fact  of  only  223  acres:  and  the  quality  was 
proved  at  the  trial  not  to  be  so  far  superior,  as  to  render  a 
smaller  quantity  of  the  one  equal  in  value  to  a  larger  quan* 
tity  of  the  other.  [Abbott,  C.  J.  We  cannot  construe  the ' 
award  by  parol  evidence.]  Then,  if  the  rector  has  received 
no  allotment  in  lieu  of  his  tithes  in  Waddit^gham,  there  is 
nothing  in  the  act  of  parliament  to  bar  his  right  to  tithes 
there.  It  was,  indeed,  held  by  the  Master  of  the  Rolls,  in  a^ 
former  action  by  the  same  plaintiff  («),  that  his  right  was 
barred,  bat  thht  must  have  arisen  from  the  fact,  that  the 
saving  clause  was  not  considered  in  that  case.  That  clause 
saves  the  right  of  all  persons,  **  other  than  and  except  the 
respective  persons  to  whom  any  allotment  of  land  or  com- 
pensation shall  be  made,  by  virtue  of  this  act,  in  respect  of 
the  interest  or  property  for  which  such  allotment  or  com* 
pensation  shall  be  made ;"  and  as  the  award  gives  the  rector 
no  allotment  or  compensation  in  respect  of  his  estate  and 
interest  in  the  tithes  in  Waddingkam,  his  right  to  them  is 
saved,  and  he  is  entitled  to  maintain  this  action. 
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S.  M.  Phillips,  for  the  defendant.  It  was  undoubtedly  the 
intention  of  the  legislature  that  the  rector  should  receive  an 
allotment  of  land  in  com  pensation  for  all  his  tithes;  btit 
die  act  does  not  bind  the  commissioners  to  allot  land  in  fVad" 
iingham,  m  Ueuof  the  tithes  in  Waddingbam,  specifically; 
consequently  the  allotments  to  the  rector  in  Snitterby  must 
be  taken  to  have  been  made  in  lieu  of  his  tithes  both  there 
and  in  Waddingham.  The  act  empowers  the  commis* 
sioners  ''  to  allot  to  the  rector  such  parcels  of  the  arable 

(tf)  Cocptr  V.  Tht/rpf  1  Swanston,  92. 
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fields  aod  common  pastures  of  th^  townships  of  SniiUrbtf^ 
and  Waddinghamy  as  shall,  quantity,  quaiitji  and  situation 
considered,  be  equal  in   value  to  two  fifteenth  parts  of 
the  titheable  parts  of  those  townships."    Now,  there  may 
have  been  an  agreement  between  the  land-owners  and  occu-^ 
piers  of  the  two  townships,  that  the  rector  should  receive 
an  allotment  of  land  in  SniUerbjf  in  lieu  of  his  tithes  in  fVad^ 
dingham,  and  such  an  arrangement  would  account  for  the 
excess  of  land  allotted  to  him  in  Snitterby.    Such  an  ar- 
rangement would  be  perfectly  equitable,  and  would  satisfy, 
the  object  of  the  legislature;  it  may  therefore  well  be  pre- 
sumed to  have  been  made.     After  so  long  an  acquiescence 
on  the  part  of  the  rector,  the  Court  will  make  every  intend- 
ment in  favour  of  the  award;  and  if  by  any  reasonable  in- 
tendment the  rector  appears  to  have  received  a  compensa- 
tion in  land,  no  matter  where,  in  lieu  of  his  tithes  in  Wadr 
dingham,  his  right  is  barred  by  the  act.    The  main  question 
in  issue  was  whether  he  had  received  a  compensation;  that 
was  a  question  of  fact  for  the  jury,,  and  they  having  decided 
it  in  favour  of  the  defendant,  the  Court  will  not  disturb  their 
terdict. 

Abbott,  C.  J. — I  think  there  ought  to  be  a  new  trial. 
The  case  presents  three  questions.    First,  whether  the  com- 
missioners were  required  by  the  act  of  parliament  to  make 
an  allotment  to  the  rector  in  lieu  of  his  tithes  in  Wadding" 
ham.    That  is  a  question  of  law.     Second,  whether  they 
have  done  so.    That  is  a  question  of  i^ct.     Third,  whether, 
s^ssuming  that  they  have  not  done  so,  the  rector  is  barred  by 
the  award  from  now  claiming  his  tithes  in  kind.    That  is  a 
question  of  law.     With  respect  to  the  first  question  it  is  ad- 
mitted, and  indeed  the  point  is  too  plain  for  ai^ument,  that 
the  act  of  parliament  does  require  the  commissioners  to 
make  the  rector  an  allotment  in  lieu  of  his  tithes  in  Wad^ 
dingham.    Then,  secondly,  have  they  done  so  ?    The  award 
s^ts  out  several  allotments  to  the  rector,  specifically  and  ex- 
pressly in  lieu  of  his  rights  in  Atterby  and  Sniiterby;  but 
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there  is  oothiDg  in  any  part  of  it  to  shew,  that  the  GommiB- 
jioners  hm^e  made  him  any  allotment  in  lieu  of  his  tithes  in 
Waddinghiun.  Then  construing  this  award  according  to  the 
general  rule  of  law,  expressio  nnius  est  eaclnsio  alterius,  we 
most  say  that  tbey  have  not  done  so*  It  is  useless  to  try 
the  case  by  any  numerical  calculation,  because  that  would 
not  enable  us  to  draw  the  conclusion  that  the  commisMoners 
intended  to  include  in  this  award  a  compensation  for  the 
tithes  in  Waddingham*  If  it  be  asked  how  the  commis-* 
sioners  were  induced  to  make  so  important  an  omission  in 
their  award,  I  think  a  careful  perusal  of  the  case  will  furnish 
a  dear  answer  to  the  question.  Previous  to  the  passing  of 
'  the  act  of  parliament,  the  rector  had  agreed  to  accept  from 
the  occupiers  of  other  lands  in  the  township  of  fVadding* 
ham,  a  composition  of  94/.  per  annum^  in  lieu  of  tithes. 
In  all  probability  the  commissioners  considered  that  agree- 
ment as  binding  the  rector  to  accept  that  sum .  from  his 
parishioners  generally  in  lieu  of  all  his  tithes  in  Wadding" 
ham,  and  that  by  allotting  him  land  in  Waddingham,  in  lieu 
of  his  tithes  in  JVaddingham,  they  should  be  paying  him 
twice  over.  That  composition  continued  to  be  paid  and  ac- 
cepted during  the  life  of  the  first  rector;  but  upon  his  death 
ml7B8,  a  new  composition  was  made,  both  with  respect  to 
the  lands  inclosed  under  the  decree,  and  those  inclosed 
under  the  act  of  parliament.  When  that  took  place  it  is 
evident  that  the  parishioners  did  not  consider  the  tithes  of 
Waddmgham  as  included  in  the  award,  for,  otherwise,  they 
would  not  have  consented  to  pay  that  composition,  which 
some  of  them  continued  to  do  for  several  years,  and  to  the 
present  rector.  This  explanation  appears  to  me  strongly  to 
fortify  the  conclusion  that  the  commissioners  did  not  intend 
to  include  in  their  award  any  compensation  for  the  tithes  of 
Waddwgham.  Then,  thirdly,  is  the  rector  barred  ?  I 
should  be  sorry  to  be  driven  to  the  conclusion  that  he  was, 
for  the  act  of  parliament  would  then  become  the  cause  of 
?eiy  great  injustice,  because  it  would  derive  the  rector  of 
9  veiy  important  right,  without  allowing  him  any  compeo- 
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satioDmiU  place.  But  it  seems  to  me  that  his  right  is 
clearly  eicepted  bj  the  saving  clause  of  the  act  of  parlia* 
ment,  and  I  cannot  help  thinking  that  if  that  clause  had  been 
presented  to  the  notice  of  the  Master  of  the  Rolls  in  the 
former  case,  he  would  have  formed  a  di£ferent  judgment. 
That  clause  saves  to  all  persons,  other  than  and  except  the 
persona  to  whom  any  compmsation  shall  be  made  by  virtue 
of  the  act,  in  respect  of  the  interest  or  property  for  which 
such  compensation  shall  be  made,  all  such  estate  and  in* 
ferest  as  they  had  in  respect  of  the  inclosed  lands  before 
they  were  inclosed.  Now  the  rector  was  a  person  having 
.  an  eatat?  and  interest  in  the  lands  inclosed  in  Waddingham; 
h^  has  received  no  compensation  in  respect  of  his  interest 
or  property  in  the  tithes  in  Waddingham:  and,  consequently, 
his  right  to  them  is  not  barred  by  the  act  of  parliament. 
For  these  reasons,  I  am  of  opinion  that  the  verdict  is  wrong^, 
and  that  there  ought  to  be  a  new  triah 


Bayley,  J.  and  Holkoyd,  J.  concurred. 

Rule  absolute  for  a  new  trial  (a). 

(a)  LUtMakf  J.  was  absent. 


The  defendant 
having  re- 
ceived a  bene- 
fit, by  the  per- 
mitston  of  the 
plaintiff,  is  a 
good  consider- 
ation for  a 
promise  to 
support  an 
action  of  in-  - 
debitatus  as- 
sumpsit. 


Davis  v.  Morgak. 

1  HIS  was  an  action  of  indebitatus  assumpsit  for  the  use, 
occupation  and  enjoyment  of  a  certain  river,  stream,  or 
watercourse,  and  of  the  water  running,  flowing  and  being 
therein ;  and  of  a  certain  wear  ereeted,  standing  and  being 
in  and  across  the  said  river,  8ic.,  and  of  the  liberty  and  pri* 
vilege  of  keeping  and  continuing  the  said  wear  at  a  c^rtaitt 
height,  to  wit,,  the  height  to  which  the  same  had  theretofore 
been  raised;  and  of  certain  knds  and  premises  by  defend- 
iM3t,  at.hia  request,  and  by  permission  ol  plaintiff^  fov  a  long^ 
time  brfore  then  elapsed,  had,  held,  used,  occupied  attA 
epJQjred.    Plea,  the  general  issue,  aqd  issue  diereon*    At 
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ikft  trial  before  Liitlmiale,  J.  at  the  last  Moftmouih  assizes, 
the  ftcta  given  in  evidence  were  in  substance  these.    Upon, 
nd  long  before,  the  26th  June,  1764,  Lady  Jnn  Hamilton 
was  posaeaaed  of  an  ancient  mill  and  of  an  ancient  stream 
diverted  out  of  the  river  Gwilly,  in  the  county  borough  of 
Carmarthen,  flowmg  firom  thence  down  to,  and  for  the  use 
of  her  miD,  as  appurtenant  thereto.    Defendant's  grand- 
ledier,  Rob^t  Morgan,  was  at  and  from  the  same  period 
poBSCsaod  of  three  ancient  mills,  called  the  Priory  Mills,  in 
the  said  county  borough,  and  of  an  ancient  stream  diverted 
qnt  of  the  river  Gwilly,  above  the  stream  of  Lady  H.,  by 
flwaaa  ef  a  head  wear  formerly  erected  across  the  river,  and 
flowing  from  thence,  through  the  lands  of  several  persons, 
sad  through  oertain  lands  of  Lady  H.,  down  to  and  for  the 
use  of  bis  mBly,  as  appurtenant  thereto.     Shortly  before 
Junt,  1964,  JR.  Morgan  erected  on  other  lands,  below  the 
lands  of  Lady  H*,  and  on  or  near  the  stream  in  his  posse»* 
sioOj  two  rolling  mills,  a  furnace,  and  other  works,  which 
required  a  larger  supply  of  water  than  flowed  along  his 
strenm,  and  in  order  to  increase  his  supply  of  water,  he 
widened  and  deepened  his  stream  within  the  landa  of  Lady 
K,  and  heightened  the  head  wear  across  the  river  Chvitfy 
about  twenty*one  inches  h^her  than  it  was  before,  or  ought 
tohevebeen;  by  which- means  he  diverted  the  greatest  part 
of  die  water  of  the  river  Qmlly  into  bis  own  stream,  for  the 
use  of  his  own  mills  and  works,  so  that  the  water  of  the 
rmr  was  prevented  from  flowing  in  its  ancient  stream  down 
te  tl|e  snili  of  Lady  H,,  so  copiously  as  it  had  previously 
dene,  and  thereby  her  mill  became  of  no  uzo  for  want  of 
sefieient  water  to  work  it     For  this  injury.  Lady  If.,  in 
176fl^  brouglit  an  action  against  JR.  Morgan,  and  recovered 
SOL  dansagea.   Lady  H.,  having  afterwards  brought  a  second 
action  in  the  exchequer  for  further  damages,  R.  Morgan,  in 
order  to  settle  that  action  and  to  terminate  all  disputee, 
agreed  to  take  from  Lady  H,  a  grant  and  lease  of  the  use  of 
the  stream  in  its  widened  state,  and  of  the  liberty  of  diverting 
into  it  fiona  the  river,  as  much  water  as  he  might  require 
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for  the  use  of  his  mills  and  works.     AccofdingTyy  by  lease 
of  26\h  June,  1764,  reciting  the  foots  above  stated,  Ladjr 
H.,  in  consideration  of  the  sum  of  1,500/.  paid  to  her  by 
jR.  Morgan,  granted  and  demised  to  jR.  Morgan,  his  ezecu«- 
tors,  &c.,  all  the  use  of  the  said  stream  within  her  lands,  in 
the  same  manner  as  it  was  then  widened  and  deepened, 
and  the  liberty  of  diverting  so  much  of  the  water  of  the  river 
Gwilljf  into  and  along  the  said  stream,  as  should  be  neces- 
sary and  convenient  for  the  use  of  the  mills  and  wodu  of 
R.  Morgan;  to  hold  from  the  24th  June  then  last  past^  for 
99  years,  if  three  persons  therein  named  should  so  long  live, 
at  an  annual  rent  of  sixpence :  **  and  Lady  H.,  for  the  con- 
siderations aforesaid,  doth  for  herself  and  her  heirs  acquit^ 
release  and  discharge  12.  Morgan,  his  executors,  file., '  of 
and  from  all  actions,  causes  of  action,  trespasses,  damages 
and  demands  whatsoever,  at  any  time  heretofore  accrued  or 
arisen  for  or  by  reason  of  the  widening  or  deepening  of  the 
said  watercourse,  or  diverting  the  water  into  and  along  die 
same,  f^r  the  use  of  the  mills  and  new  erected  works  of  JR. 
Morgan"    Shortly  after  the  lease  was  executed.  Lady  HJs 
mill  was  pulled  down,  and  R.  Morgan  and  his  successors- 
continued  the  use  of  the  stream,  widened  and  deepened  as 
described  in  the  lease,  and  of  the  water  thereby*  granted, 
down  to  the  end  of  the  term.     The  lease  expired  in  Navem» 
ber,  1823,  by  the  death  of  the  then  last  surviving  cestui  que 
vie.    The  reversion  in  Lady  H.^s  lands  became  vested  in 
plaintiff,  and  defendant,  the  grandson  of  jR.  Morgan  the 
lessee,  was  in  possession  of  the  Priory  Mills,  and  had  paid 
rent  to  plaintiff,  and  entered  into  a  treaty  with  him  for-k 
renewal  of  the  lease.     Upon  this  evidence,  two  objections 
were  taken  on  the  part  oPthe  defendant.     First,  that  there 
was  no  consideration  for  the  promise,  and  therefore -the 
action  could  not  be  maintained.    Admitting  that  the  waiver 
of  a  tort  would  form  a  good  consideration  for  a  promise, 
stilly  the  plaintiff  had  no  cause  of  action  for  a  tort,  for  as 
neither  himself  npr  his  predecessors  had  occupied  the  mills 
for  sixty  years,  be  could  not  prove  any  legal  righ^  ta  the 
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wttercaime.  Second,  that  even  if  the  action  could  be 
maiBtunedy  at  least  it  could  not  by  the  present  plaintiff,  who 
was  a  mere  reversioner,  but  that  it  ought  to  have  been 
brought  by  the  occupiers  of  the  lands.  It  was  contended, 
therefore,  that  the  plaintiff  must  be  nonsuited.  The  learned 
judge  declined  to  nonsuit,  but  reserved  both  points,  and  the 
plaintiff  had  a  verdict  subject  to  the  award  of  an  arbitrator 
as  to  the  damages,  and  with  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit  upon  the  points  of  law. 
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Campbell  now  moved  accordingly,  and  relied  entirely 
upon  the  objections  taken  at  the  trial. 


Abbott,  C.  J. — It  seems  to  me  that  these  objections  are 
untenable,  and  that  the  plaintiff  is  entitled  to  recover.  It  is 
dear  that  die  defendant  derived  great  benefit  from  the  con- 
tmnance  of  the  wear  and  watercourse  in  the  state  into  which 
tbej  had  been  brought  many  years  ago.  The  act  of  bringing 
them  into  that  state  was  a  wrong  committed  by  (he  de<> 
fendant's  ancestor,  and  Lady  Hamilton^  under  whom  die 
plaintiff  claims,  complained  of  that  vn*ong,  and  recovered 
damages  in  an  action  brought  by  her  for  that  purpose*  She 
then  agreed  with  the  defendant's  ancestor,  to  grant  him  the 
free  use  of  the  wear  and  watercourse  in  their  altered  state,  for 
a  term  of  ninety-nine  years,  determinable  on  three  lives ;  the 
consideration  being  a  sum  of  1,500/.  paid  down,  and  an  an- 
nual rent  of  sixpence.  After  the  completion  of  this  agree- 
ment Lady  Hamilton  certainly  abandoned  her  mill;  but  that 
may  well  have  been  done  upon  the  consideration  of  the  rent 
payable  to  her.  The  lease  has  expired.  The  defendant 
continues  to  enjoy  the  benefit  of  the  wear  and  watercourse. 
Upott  what  terms  i  Clearly  by  the  permission  of  the  pbiin- 
tiff,  who  is  now  the  owner  of  the  estate,  which  formerly 
belonged  to  Lady  Hamilton.  The  plaintiff  has  incurred  no 
prejudice;  but  the  defendant  has  received  a  benefit:  and 
t^e  question  is,  whether  the  plaintiff  is  not  entitled  to  havev 
something  in  respect  of  the  benefit  so  received  by  the  de- 
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feodBiit  To  say  that  be  is  not,  \9<hM  be  to  make  the 
1,^00/.  paid  to  his  ancestor  a  consideratioDi  not  only  for  the 
release  of  the  damages  at  that  time  actually  incurred,  but 
for  the  use  and  enjoyment  of  the  privilege  for  ever*  Noir^ 
looking  at  the  facts  of  the  case,  no  one  can  believe  that  to 
baive  been  the  meaning  of  the  parties ;  and,  therefore,  as  the 
defendant  has  redeived  a  benefit,  flowing  to  bim  by  the  per« 
mission  of  the  plainti£f,  I  think  that  furatshes  m  good  consi^ 
deration  for  an  implied  promise  on  which  die  phitt^  is 
entitled  to  recover. 


Bayjley,  J.  and  LitriiEJiALB,  J.  (a)  cotiourr#d« 

Rule  refused, 
(a)  Holraydf  J.  was  gone  to  chambers. 


Solarday, 
April  SO. 

Judgment  on 
a  warrant  of 
attorney  given 
to  a  wife  dum 
sola,  cannot 
be  entered  up 
after  her  mar- 
riage without 
leave  of  the 
Court,  though 
less  than  a 
year  old.     On 
application  for 
such  leave,  the 
Court  requires 
an  affidavit 
proving  not 
only  the  mar- 
riage, bat  the 
due  execution 
of  the  warrant 
of  attorney  by 
the  defendant, 
and  the  non- 
payment of 
the  debt. 


Metcalfe  and  Wife  v.  Boots. 

JlaTTESON  moved  for  leave  to  enter  up  judgment  on  a 
warrant  6t  attorney,  upon  on  aflidavit  stating  only  the  mar- 
riage of  the  plaintiffs,  that  the  warrant  of  attorney  was  given 
to  the  wife  before  marriage,  and  that  it  was  not  yet  a  year 
old^  Upon  the  ailthority  of  Harder  v.  JLee{a)t  it  was  ne- 
cessary to  Apply  to  the  Court  for  lea^e  to  enter  up  the 
jodgmeot  ill  this  cttse,  the  security  having  been  given  to  the 
wife  before  her  eaarriage,  even  though  it  inras  less  than  a 
year  old.  The  otily  question  was  whether  under  such  cir- 
cttAStences  it  vratf  necessary  to  swear  to  the  due  etecution 
of  the  wtimifft  of  attorney  by  the  defendant,  and  to  the  fact 
that  the  debt  was  still  unpaid.  In  ordinary  cases,  where  the 
wamnrt  of  attoftley  was  not  t  year  old,  sucb  an  affidavit 
would  be  imiiectfssary,  and  there  seemed  no  good  feasom 
why  it  sbottld  be  required  in  this. 

HoLftOTV,  J.  the  only  judge  m  courts  was  of  opinion 

(a)  S  Burr.  l«n.    See  Tidd,  8  ed.  600  et  seq.  and  the  cases  there 
coUected)  and  S  Afcbbold,  Pr.  16. 
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that  under  sach  drcamstuicea  the  plaintiflFs  were  bomid  to 
verify,  by  affidavit,  the  due  execution  of  the  warrant  of  at* 
tomej  by  the  defendant,  and  the  fact  of  the  debt  being  still 
mpaid.  Unless  those  facts  were  proved,  the  Court  could  not 
imow,  eidier  that  the  warrant  of  attorney  was  ever  executed 
by  the  defendant,  or  that,  if  it  was,  he  still  remained  liable 
upon  it ;  and  that^  his  lordship  apprehended,  was  the  reason 
of  die  mle  laid  down  in  Marder  v.  Lee, 
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p0tie$on,  therefore^  took  nothing  by  his  motion. 


The  Kino  v.  The  Company  of  Proprietors  of  the 
Navigation  from  the  Trent  to  the  Mersey. 

Saiurdayf 

On  appeal  against  a  rate  by  which  the  defendants  were  .  ^'^*'  ^' 

•...  t>         »  •  M  •••  ^^  agree- 

assessed  ni  the  sum  of  100/.  as  occupiers  of  certain  hme-  ment  was  en- 
stone  quarries,  in  the  parish  of  Caldon,  in  the  county  of  b*'?w""'**ih 
Stafford,  for  the  relief  of  the  poor  of  that  parish,  tile  ses-  owners  of  cer- 
sions  confirmed  the  ntte,  subject  to  the  opinion  of  this  Court  qu'arriesand^a 
upon  a  case  to  the  following  effect: —  canal  com- 

By  articles  of  agreement,  dated  lOth  Jpiilj  17?8,  be-  the  former    ^ 
tween  certain  proprietors  of  lime-stone  quarries  at  Caldon,  covenanted  to 
of  the  one  part,  and  the  defendants  of  the  other  part,  recit-  latter,  yearly 
ing  that  a  bill  was  then  depending  in  parliament  to  enable  ^^^^^ 
the  defendants  to  continae  their  canal  to  Caldon,  and  to  ttone  a$  thejf 
make  a  railway  from  thence;  that  there  were  great  quan-  inamerchaii^ 
tities  of  lime-stone  in  the  lands  of  the  first  mentioned  parties,  ^^I^.  ^^^e, 
at  Caldon,  which  would  be  a  considerable  article  of  com-  ton,  with  a  stl- 
merce  on  the  proposed  canal  and  railway,  and  be  of  great  P"^*^*on^*«tif 
advantage  to  the  public;  and  reciting  that  it  would  be  of  neglected  to 
sdn  greater  public  advantage,  and  prevent  the  good  ends  *"one  wuired 
and  purposes  of  the  said  bill  from  bemg  defeated,  if  the  the  company 
price-  of  the  time-stone  was  fixed,  and  made  general  and  per-  ^\^^^  be  at* 

manent;    to   which  the  proprietors  thereof,  had,  fbr  die  liberty  to  enter 
'  "^     "^  upon  the 

aoarrtes  and  work  them,  paying  2d.  per  ton  to  the  owners ;  and  the  latter  having  made 

oLfaalc  the  ^ropaiiy  entered  utoii  and  worked  the  qvarries  on  tbe  terms  stipulated : 

Held,  that  tbey  were  not  rateable  occupiers  of  Jand  within  the  meaning  of  the  43  '"" 

ca. 
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reaiooa  and  inducementSy  and  on  the  terms  after  men* 

tioned,  consented  and  agreed,  and  in  consideration  thereofi 

V.  and  for  the  accommodation  of  many,  proprietors  of  coal,  the 

The  Trevt    defendants  had  agreed  to  petition  parliament  to  enable  them 
and  Mersey  .  . 

Canal.       to  change  the  course  of  their  canal  and  railway,  upon  certain 

stipulations  and  agreements,  on  the  part  of  the  said  coal 
proprietors.  It  was  witnessed,  that  for  carrying  the  said 
agreement  into  execution,  and  to  the  end  that  the  same 
might  be  ratified  by  parliament,  the  proprietors  of  tiie  said 
lime-stone  quarries  did  for  themselves  severally,  and  for 
their  several  heirs,  8cc.  covenant  with  the  defendants,  their 
successors  and  assigns,  that  they  should  and  would  ye^ly, 
and  every  year  thereafter,  deliver  to  the  defendants  such 
quantities  of  good  and  merchantable  lime-stone,  ready  got 
and  broke  in  the  pits  and  quarries,  as  near  the  intended  rail- 
way as  conveniently  might  be,  as  they  should  require,  at 
and  after  the  rate  of  seven-pence  per  ton;  and  in  case  the 
said  quarry  owners,  their  heirs,  8cc.  should  at  any  time  there* 
after  neglect  or  refuse  to  deliver  such  quantities  as  should 
be  required,  as  aforesaid^  then,  and  in  such  case,  it  should 
and  might  be  lawful  for  the  defendants,  their  successors  and 
assigns,  and  such  person  and  persons  as  they  or  their  clerk 
or  agent  should,  from  time  to  time,  nominate  or  appoint, 
to  enter  into  and  upon  the  lands,  grounds,  or  stone  quarries, 
of  the  said  proprietors,  their. heirs,  &c.  i»nd  there  to  get, 
take,  and  carry  away,  any  such  quantities  of  lime-stone  as^ 
they  should  think  proper,  out  of  any  of  the  pits  or  quarries 
aforesaid^  paying  at  and  after  the  rate  of  two-pence  per  ton, 
to  be  computed,  as  aforesaid,  for  the  same,  and  getting  the 
same  in  a  regular  and  proper  manner.  It  was  then  further 
witnessed,  that  for  the  considerations  aforesaid,  the  defend-, 
ants  did  thereby,  for  themselves,  their  successors  and  assigns, 
covenant  with  the  said  proprietors  of  stone  quarries,  that 
they  would,  as  soon  as  conveniently  might  be,  after  the  pass* 
ing  of  the  said  act,  make  proper  and  convenient  railways  ta 
or  near  the  place  of  the  lime-stone  pits  in  question,  and 
keep  the  same  at  all  times  in  proper  repair,  and  should 
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take  the  tonnage  to  be  allowed  by  the  said  intended  act.  1825. 
ThWuigreement  was  afterwards  coufirmed,  with  certain  ad-  J^T^iC^^ 
ditional  regulations,  by  an  act  of  l6  Geo.  3.  c.  32.  In  pur-  *  «. 
suance  of  the  agreement  and  act  of  parliament,  the  proprie-  '^^^  ^^^^ 
tors  of  the  lime- stone  quarries  did  for  some  years  supply  Canal. 
the  defendants  with  lime-stone,  at  seven-pence  per  ton, 
from  certain  quarries  of  lime-stone,  mentioned  in  the  agree- 
ment and  act  of  parliament;  but  having  subsequently  neg- 
lected to  deliver  the  quantity  of  lime-stone  required,  accord- 
ing to  die  agreement  and  act  of  parliament,  the  defendants 
entered  into  a  part  of  the  land  containing  the  said  lime- 
stooe,  called  the  Quarter-piece  in  the  act  of  parliament 
mentioned,  situate  in  the  respondent  parish,  which  said  part 
of  the  said  land  was  at  that  time  in  the  occupation  of 
William  Wooliscroft,  the  proprietor  thereof,  in  the  said 
agreement  and  act  of  parliament  mentioned,  and  afterwards, 
and  at  the  time  of  making  the  said  rate,  was  in  the  occu- 
pation of  George  fVooUscrofi,  as  is  hereinafter  mentioned, 
which  said  G.  fV.,  during  the  time  last  aforesaid,  was  pro- 
prietor of  the  same  jointly  with  one  Ralph  fVooliscrofi. 
The  said  defendants  have  got  the  lime-stone  out  of  thirteen 
acres  of  the  said  part  of  the  said  land,  called  the  Quarter* 
piecey  (the  said  part  containing  seventeen  acres,)  and  still 
continue  to  get  the  lime-stone  out  of  the  remainder,  paying 
the  said  proprietor  at  the  rate  of  two-pence  per  ton  for  the 
same,  according  to  the  said  agreement  and  act  of  parliament. 
The  appellants  do  not  sell,  or  dispose,  o^  make  any  profit, 
of  any  of  the  said  lime-stone,  within  the  respondent  parish. 
They  merely  get  the  lime-stone  out  of  the  quarry,  from 
which  it  is  conveyed  along  a  railed  road,  made  for  the  pur- 
pose by  the  said  appellants,  pursuant  to  the  said  agreements 
and  act  of  parliament,  to '  a  place  called  Froghall,  in  the 
laid  agreements  and  act  of  parliament  mentioned,  situate  in 
the  parish  of  Kingsley,  where  it  is  sold  to  other  persons, 
who  bum  it  into  lime.  For  some  time  previous  to,  and  at 
the  time  of  the  said  rate,  whilst  the  said  defendants  were  so 
getting  the  lime-stone  irom  the  said  part  of  the  said  land, 
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called  the  Quarter^iece^  the  said  George  WooUscroft  was 
in  the  occupation  of  the  surface  of  the  said  part,  where  the 
said  defendants  were  not  actually  working,  and  had  planted 
some  part  of  the  land  from  which  the  lime-stone  has  been 
so.  got.  During  such  time  also  the' said  G.  fV.  has  been 
rated  to  the  relief  of  the  poor  of  the  respondent  parish,  in 
respect  of  the  said  part  of  the  said  land,  called  the  Quarter^ 
piece,  and  has  paid  sik  pounds  as  his  rate  for  the  same,  until 
Januarjt/,  1822,  when  the  rate  was  reduced  to  two  pounds, 
and  fr  rate  of  four  pounds  imposed  upon  the  said  defendants, 
in  respect  of  their  assessment  for  the  lime-stone  quarries  so 
worked  by  them,  under  and  by  virtue  of  the  said  agreement 
and  act  of  parliament.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  said  defendants  are  liable  to  the  said 
rate  in  respect  of  the  said  lime-stone  quarries  so  worked  by 
them. 


This  case  had  been  set  down  in  faster  Term  last,  and 
was  then  called  on  for  argument,  but  it  not  appearing  on  the 
case,  as  then  stated,  whether  or  not  the  defendants  had 
exclusively  worked  the  quarries  since  the  time  the  owners 
had  ceased  to  supply  them  with  likne-stone,  or  the  defend^ 
ants  had  or  had  not  derived  any  profit  from  the  quarries, 
the  Court  desired  to  have  information  on  these  points,  upon 
affidavit,  when  the  case  should  be  again  called  on ;  if  the 
parties  could  agree  upon  the  state  of  facts,  without  sending 
the  case  down  to  the  sessions,  to  be  re-stated.  Accord- 
ingly  affidavits  were  now  produced,  from  which  it  appeared, 
that  for  the  last  thirty  years  the  company  had  exclusively 
worked  the  quarries,  paying  the  owners  two-pence  per  ton 
for  the  quantity  of  stone  gotten,  but  that  during  that  time 
the  company  had  never  derived  ^y  profit  whatever  from  the 
lime-stone  when  sold  and  delivered  to  the  lime  burners,  and 
those  who  gave  orders  for  being  supplied  with  stone;  and 
that  the  company  were  at  the  sole  expense  of  working  the 
quarries,  which  expense  was  repaid  upon  the  price  of  the 
stone  when  delivered  to  the  consumers,  but  with  no  addi- 
tional charge,  by  way  of  profit,  upon  the  stone. 


Tbc  KiNO 


EASTER  TERMj  SIXTH  GEO.  IV. 

By  an  act  of  the  16  Geo.  S.  c.  3!^.,  (referred  to  io  the 
case,)  "  to  enable  the  company  6(  proprietors  of  the  navi* 
gation  from  the  Trent  to  the  Meney  to  make  a  navigable 
canal  from  the  said  navigation,  on  the  south  side  of  Hard-  '^^^^ 
castle,  in  the  county  of  Stafford,  to  Froghall,  and  a  railway  Qavau 
from  thence  to  or  near  Caidon,  in  the  said  county,  and  to 
make  other  railways/'  the  agreement  set  out  in  the  case  was 
ratified  and  confirmed.  The  section  confirming  the  agree- 
ment recited,  that  there  were  very  great  quantities  of  ex- 
cellent lime-stone  in  the ,  parishes  of  Caldon  and  Jherton, 
lying  near  the  termination  of  the  said  intended'  railway, 
within  the  estates  of  many  difierent  persons,  which  stone 
might  be  conveyed  by  means  of  the  said  intended  railway. 
Sic.  to  a  very  great  extent ;  and  the  price  of  lime,  under  the 
provisions  and  regulations  of  this  act,  would  be  much  re* 
duced,  which  would  greatly  contribute  to  the  improvement 
of  land,  and  be  highly  beneficial  to  the  public;  and  then, 
after  reciting  and  confirming  the  agreement  set  out  in  the 
case,  it  proceeded  as  follows: — ^''And  to  the  intent  the 
public  may  be  supplied  with  lime«  stone  as  pi^nctually  and 
conveniently  as  may  be,  the  said  company,  their  successors 
and  assigns^  shall  and  are  hereby  required  to  direct  one  of 
their  clerks,  whose  name  and  place  of  residence  they  shall 
notify  to  the  public,  to  provide  a  book  attd  make  entries 
therein,  of  the  quantities  of  lime-stone  which  any  person  or 
persons  shall  order  under  the  authority  of  this  act,  which 
order  shall  be  given,  and  entry  made,  an  or  before  the  last 
day  of  September,  for  stone  to  be  delivered  in  the  then  suc- 
ceeding year,  and  the  said  company,  &c.  shall  and  are  here- 
by required  to  distribute  such  orders  amongst  the  said 
several  proprietors  of  lime-stone,  in  the  proportions  afore-^ 
said,  as  near  as  conveniently  may  be,  and  notify  the  same  to 
them,  on  or  before  the  i5th  October  then  next  following/' 
By  the  next  section,  after  providing  that  no  order  should  be 
entered  for  le38  than  100  tons,  upon  which  a  deposit  of  two- 
pence per  ton,  on  each  ton,  should  be  left  with  the  clerk 
of  the  company  at  the  time  of  giving  the  order,  and  after 
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making  the  regulations  as  to  the  time  of  delivering  the  stone 
^  so  ordered,  it  was  further  enacted,  that,  "  in  case  the  quan- 

o.  ttty  of  stone  so  ordered  shall  not  be  provided  and  furnished, 

and^MsRSEY  *^®  company  shall  repay  such  deposit  to  the  person  making 
Cakal.  the  same,  and  giving  such  order,  his  executors  or  adminis- 
trators, atid  also  a  further  sum  by  way  of  forfeiture,  equal 
to  that  so  deposited,  or  in  default  of  payment,  thereof,  the 
same  shall  and  may  be  recovered  from  the  said  company^ 
8cc.  by  action  of  debt,  Sec.-;  and  the  said  company  shall  and 
may)  in  like  manner,  recover  the  same  from  the  proprietor 
or  proprietors  of  stone  who  had  received  such  deposit,  and 
undertaken  to  execute  such  order,  and  made  default  therein^ 
8cc.;  and  moreover,  in  case  of  such  neglect  and  default,  as 
aforesaid,  in  the  proprietor  or  proprietors  of  lime-stone,  with 
respect  to  lime-stone  ordered  and  entered  in  such  book,  &c. 
it  sh^li  and  may  be  lawful  ybr  the  said  company,  or  for  tJie 
person  or  persons  to  whom  snch.  stone  was  to  be  delivered,  to 
enter  into  the  pit  or  quarry  of -such  proprietor  or  proprietors 
oflhne^one,  having  so  made  default,  and  to  employ  any 
person  or  persons  to  get  the  quantity  so  required,  upon  pay* 
ing  the  sum  of  two«pence  per  ton  only  for  such  stone,  th^y 
getting  the  same  in  a  regular  and  proper  manner." 

Campbelt  and  Hyan,  in  support  of  the  order  of  sessions: 
The  defendants  are  rateable  to  the  relief  of  the  poor  of  the 
parish  of  Caldon,  as  occupiers  of  land  within  the  meaning  of 
the  statute  43  Elir.  c.  2.  It  is  now  found  as  a  fact  that, 
for  the  last  thirty  years,  they  have  exclusively  worked  the 
stone  quarries  in  question,  and  therefore,  at  the  time  when 
the  rate  was  made,  they  must  be  considered  ais  the  exclusive 
occupiers.  Whether  it  has  been  a  beneficial  occupation 
cannot  affect  the  question  of  rateflbiHty,  for  let  it  be  ever  so 
unprofitable  a  concern,  they  are  still  liable  to  the  poor  rate 
if  they  have  an  exclusive  occupation*.  Rex  v.  Parrot  (a). 
It  will  not  be  disputed  on  the  other  side  that  a  stone  quarry 

(a)  5  T.  R.  593. 
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is  rateable*  to  the  poor;  Rejr  v.  Alberbury  {a\  Rex  v. 
Woodland  (6).  Undoubtedly  it  is  necessary  to  make  out 
that  the  defendants  have  the  exclusive  occupation  of  the 
quarries,  and  that  they  derive  the  whole  of  the  profits,  such 
as  they  yield;  Lord  Bute  v.  Grindall  (c).'  Here  the  de- 
fendants are  in  the  exclusive  occupation,  and  they  are  in  the 
sole  enjoyment  of  the  immediate  profits,  of  the  land,  such  as 
it  yields.  The  advantage  which  the  defendants  enjoy  under 
the  agreement  is  not  an  easement,  but  a  profit  apprendre. 
Xbey  are  in  the  pernancy  of  the  profits  of  the  land,  such  as 
it  yields,  namely,  the  lime-stone.  They  do  not  occupy 
perhaps  as  tenants.  The  agreement  may  not  amount  to  a 
demise,  but  it  is  a  license  under  which  the  defendants  have 
entered  and  occupied,  and  were  in  the  occupation  at  the 
time  this  rate  was  made.  It  amounts  at  all  events  to  a 
license  for  one  year,  to  enter. and  take  the  profits  of  the  land, 
and  under  that  license  -an.  entry  has  been  made  and  an  oc- 
cupation enjoyed.  In  Doe  v.  Wood  (^/),  it  was  held  th^t 
such  a  license  did  not  bai  a  right  of  ejectment  before  entry, 
but  there  it  was  laid  down»  that  if  after  the  license  was 
granted  the  party  had  actually  entered  and  had  taken  the  pro- 
duce of  the  mine,  in  that  case  he  might  have  maintained  both 
trespass  and  ejectment.  This  case  is  not  distinguishable 
in  principle  from  Rowls  v.  Cell  (e).  Rex  v.  Si.  Jgnes  {f\ 
Rex  V.  The  Baptist  Mill  Company  (g),  and  Rex  v.  St^ 
Austell  (A).  It  is  not  necessary  to  determine  whether  the 
defendants  have  such  an  occupation  as  would  entitle  them 
to  maintain  trespass,  for  if  they  be  occupiers  within  the 
meaning  of  the  43  £/tz.  c.  2.  that  ia  sufficient.  That  wa& 
expressly  ruled  by  Lord  Ellenboroughf  C.  J.  and  Bay  ley,  J. 
in  Rex  v.  The  Baptist  Mill  Company.  But  it  may  be  ar- 
gued here,  that  the  defehdants  could  not  maintain  trespass. 
They  have  a  right  to  do  all  that  is  necessary  to  give  them 
the  complete  enjoyment  of  the  quarry,  by  erecting  galleriett 
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and  ail  engines  requisite  to  work  the  stone.  In  order  to 
do  so  they  must  be  in  the  exclusive  'occupation  of  the  quar- 
ries, and  if  so,  why  may  they  not  maintain  trespass  against 
and  MER8£^r  *  wrong-doer?  Here  there  is  nobody  else  working  ihe 
Canal.  quarries;  and  they  are,  to  all  intents  and  purposes,  in  the 
exclusive  occupation.  The  proprietors  of  the  quarry  cannot 
be  rated;  for  the  two-pence  per  ton  for  the  stone,  which 
they  derive,  is  a  pure  rent,  and  is  not  rateable;  Rex  v. 
Tlie  Bishop  of  Rochester  (a),  Rex  v.  Earl  Pomfrei  (A)* 
Bnt  the  case  decisive  of  the  present  is  Rex  v.  j^ll  SaintSy 
Derby  (c),  where  a  pauper,  by  order  of  a  corporation  made 
at  common-hall,  was  allowed  the  liberty  to  take  sand  and 
gravel  from  the  bed  of  a  river,  (of  which  the  corporation 
were  entitled  to  the  soil,)  with  a  condition  that  he  sold  the 
sand  to  tlie  inhabitants  of  the  town  at  a  certain  rate;  for 
which  liberty  he  paid  to  the  corporation  at  the  rate  of  ten 
pounds  per  annum :  it  was  held  that  he  thereby  acquired  a 
ettlement.  That  case  was  founded  upon  the  principle  that, 
ander  such  a  license,  the  pauper  had  such  an  exclusive  oc* 
cupation  as  to  confer  a  settlement. 

W.  E,  Taunton,  (with  whom  were  Scarlett,  Nolan,  Russetl, 
Balguy,  and  Caldwell,)  contri.    The  defendants  are  not  in 
any  sense  the  occupiers  of  this  quarry ;  but  even  if  thfey  are, 
still  they  are  only  occupiers  as  trustees  for  the  public,  and 
not  for  any  beneficial  purpose  of  their  own.     First,  are- 
they  occupiers  at  all?     By  the  agreement  set  out  in  the 
case,  and  recited  and  ratified  by  the  act  of  parliament,  the 
owners  of  the  quarry  are  bound  to  supply  the  company 
with  lime-«tone  at  the  rate  of  7d,  per  ton,  in  a  good  mer- 
chantable state,  and  in  default  of*  their  continuing  to  supply 
the  stone,  then  the  company  may  enter  and  help  themselves, 
paying  the  owners  only  Q.d,  per  ton  for  the  quantity  taken. 
It  is  clear,  therefore,  that  when  the  company  entered  and 
took  the  stone,  they  did  not  do  so  by  virtue  of  any  specific 
license  from  the  proprietors,  but  by  force  of  the  particular 
agreement  entered   into   between   the  parties,   and   sane- 

(a)  12  East,  355.  (b)  5M.  &  S.  141.  (c)  Id.  00. 


V. 


BA8TEJI  TERM^  8IXTH  GEO.  IV- 

tiooed  by  the  legislature.  When  the  owners  no  longer  chose 
to  work  the  quarries,  and  thereby  forced  the  company  to 
enter  and  work  them,  the  former  must  still  be  considered  as 
in  the  occupation  through  the  medium  of  the  company,  the    '^^^^'^ 
only  difference  being,  that  the  latter  found  the  labourers  and      Caval. 
paid  them  their  wages.      Under   the   particular   circum* 
stances  of  this  contract,  these  quarries  have  been  ostensibly 
worked  for  the  last  thirty  years  by  the  owners  of  the  soil,  by 
the  hands  of  the  company,  who  have  had  no  distinct  rate- 
able  occupation.    The  principle  to  be  collected  from  all  the 
cases  upon  this  subject  is,  that  the  liability  to  pay  the  rate 
attaches  upon  the  person  who  is  in  the  visible  occupation 
of  the  land,  and  not  upon  those  who  may  have  any  subor* 
dinate  interest  carved  out  of  the  property.    If  the  company 
in'  this  instance  are  to  be  held  rateable  as  occupiers  of  the 
stone  quarry,  the  principle  may  be  carried  to  a  most  incon- 
venient extent.    For  instance,  in  the  case  of  underwood, 
which  is  one  of  the  rateable  subjects  mentioned  in  the  statute 
of  Eiizabeth,  it  is  a  common  practice  throughout  England 
for  the  owners  of  such  property  to  sell  it  in  a  growing  state, 
giving  the  purchaser  license  to  come  on  the  land,  cut  it 
down  and  carry  it  away  at  the  price  agreed  upon.     In  such 
case,  who  would  be  the  rateable  occupier?  Surely  the  ven- 
dor, and  not  the  vendee.    That,  instance  applies  directly  to 
this  case.    Again,  in  the  case  of  grass  farms,  it  is  a  common 
practice,  particularly  in  the  neighbourhood  of  London^  for 
the  fiumer  to  sell  the  growing  crop  to  a  stable-keeper  or 
daiiyman,'  giving  the  purchaser  license  to  come  upon  the 
land,  cut  the  grass  and  make  it  into  hay  at  his  own  risk  and 
expense.     In  such  case  who  would  be  the  occupier,  the 
owner  of  the  farm  or  the  purchaser  of  the  crop?     Surely 
it  could  not  be  held  that  the  purchaser  of  the  crop  was  a 
rateable  occupier  within  the  meaning  of  the  statute  \  and  yet 
there  is  no  distinction  in  principle  between  that  case  and 
this.    Suppose  abo  tlie  case  of  a  nurseryman,  who  con- 
tracts to  supply  a  certain  number  of  plants  growing  in  his 
garden^  and  allows  the  purchaser  the  privilege  of  coming 
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on  the  land  to  take  them  as  he  has  occasion  for  thenii  pay- 
ing a  certain  reduced  price  in  consideration  of  taking  upon 
^  himself  the  labour  and  expense  of  carriage,  who  in  that  case 

The  Trent    would  be  the  rateable  occupier?    Surely  it  would  be  absurd 

Slid  Mersey 
Canal.       to  argue  that  the  purchaser  of  the  plants  was  a  rateable  oc- 
cupier. '   That  case  comes  nearer  the  point  in  question  than 
either  of  the  other  instances.     But  in  many  parts  of  Eng-* 
land  where  there  are^  stone  quarries,  the  owner,  mstead  of 
taking  upon  himself  the  trouble  and  risk  of  working,  con- 
tracts with  the  mason  to  come  and  get  the  stone,  paying  him 
so  much  per  ton  or  square  yard  as  the  casemay  be;  but  it 
was  •  never  yet  considered  that  the  purchaser  in  such  case 
was  to  be  deemed  the  occupier.    The  owner  of  the  stone, 
who  makes  the  contract,  is  in  every  sense  the  rateable  occu- 
pier.     The  cases  cited  on  the  other  side  are  wholly  inap- 
plicable to  this,  because  in  them  the  person  rated  was  liable 
personally  as  the  beneficial  owner  of  the  estate  in  respect 
of  which  he  was  rated.     But  here  the  company  have  only 
a  subordinate  interest  carved  out  of  the  land,  and  stand 
merely  in  relation  of  purchasers  of  a  portion  of  the  produce. 
The  authority  of  the  case  of  Rex  v.  All  Saints,  Derby,  is 
not  disputed,  but  it  does  not  at  all  touch  the  present  case. 
The  occupation  of  an  estate  which  would  gain  a  man  a 
settlement  would  not  necessarily  render  him  a  rateable  occu- 
pier.     Would  a  cow  tenement  make  a  man  a  rateable  inha- 
bitant i    Surely  not.    It  is  not  denied  as  a  fact  that  the 
company  have  exclusively  worked  Uiese  quarries  for  the  last 
^  thirty  years,  but  that  is  merely  an  accidental  circumstance, 

and  does  not  make  them  occupiers  within  the  sense  and 
meaning  of  the  statute  of  Elizabeth.  But  assuming  them 
to  be  occupiers  in  any  sense  whatever,  then  the  question  is, 
secondly,  wheUier  they  are  beneficial  occupiers,  or  occu- 
piers only  as  trustees  for  the  public.  Now  attending  to  the 
language  of  the  act  of  parliament  ratifying  the  agreement  in 
question,  it  is  manifest  that  they  are  neither  the  exclusive 
occupiers,  nor  have  they  a  beneficial  occupation  which  will 
make  them  liable  to  be  rated.     The  primary  object  of  the 
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kgislatore  in  passing  this  act,  was  to  secure  to  the  public  a 
supply,  of  lime*stone  at  the  cheapest  possible  rate  for  agri- 
culturaV  and  other  purposes,  and  having  that  object  in  view,  «. 

the  statute  imposes  upon  the  company  the  obligation  of  ^^  memky 
eiecuting  such  orders  as  may  be  entered  by  the' public  in  Canal. 
their  books,  and  in  case  of  default,  they  shall  not  only  return 
the  deposits  which  have  been  paid  at  the  time  the  orders  - 
were  given,  but  they  are  rendered  liable  to  a  penalty  by  wsfy 
of  forfeiture,  equal  to  the  money  deposited,  for  such  default. 
There  is  therefore  a  duty  and  obligation  cast  upon  the  com- 
pany, which  they  must  not  neglect  but  at  the  peril  of  a 
penalty.  Is  this  then  consistent  with  the  nature  of  an  occu- 
pation for  the  company's  own  beneficial  purposes?  Surely 
not.  But  the  act  does  not  stop  there,  for  it  is  expressly 
declared  that  in  case  of  default,  either  on  the  part  of  the 
company  or  of  the  quarry  owners,  "  it  shall  and  may  be 
lawful,  for  the  person  or  persons  to  whom  such  stone  was 
to  be  delivered,  to  enter  into  the  pit  or  quarry  of  such  pro- 
prietor or.  proprietors  of  lime-stone  having  so  made  default^ 
and  to  employ  any  person  or  persons  to  get  the  quantity 
so  required,  upon  paying  the  sum  of  2d.  per  ton  only  for 
such  stone,  they  getting  the  same  in  a  regular  and  proper 
manner.^'  It  is  manifest  therefdM-e  from  these  two  provi- 
sions, first,  that  the  company  have  not  the  exclusive  occu- 
pation, because  any  >other  person  would  be  entitled  to  come 
and  get  lime-stone  in  case  of.  default,  either  on  the  pait  of 
the  company  or  of  the  stone  proprietors,  and  second,  that 
the  company  are  merely  trustees' for  the*  public,  and  not. 
beneficial  occupiers,  upon  whom  the  liability  to  pay  rate 
attaches.  On  these  grounds  the  order  of  sessions  must  be 
quashed. 

Abbott,  C.  J.— This  case  comes  before  the  Court  under 
circumstances  so  very  peculiar  tbaf  it  is  not  very  likely  any 
prior  .decisions  should  be  found  to  cast  much  light  upon  it,^ 
or  serve  as  a  guide  for  our  judgment  on  the  subject ;  nor  is 
it  likely  diat  our  decision  may  serve  as  a  precedent  for  any 
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case  -that  may  occur  hereafter.    The  question  arises  upon 
a  contract  of  a  very  special  nature,  made  between  the 
V.  owners  of  certain  lime  quarries  and  the  Trent  and  Mersey 

and^MERSBY  ^*°*'  Company.  The  question  is,  whether,  due  regard 
Canal.  being  had  to  the  terms  of  that  contract,  the  company  can 
or  cannot  be  considered  as  the  occupiers  of  the  lime  quarries 
for  which  they  have  been  rated.  Now,  looking  at  the  con* 
tract,  it  appears  that  the  company,  before  it  was  executed, 
had  made  an  application  to  parliament  to  enable  them  to 
make  certain  rail-roads.  At  that  time  it  was  thought  con- 
venient aiid  beneficial  to  the  public,  that  quantities  of  lime- 
stone in  the  neighbourhood  of  Caldon  should  be  secured  at 
a  specific  price  as  far  as  regarded  the  owners  of  the  quar- 
ries, and  in  consideration  of  their  consent  to  supply  stone  at 
that  price,  the  company  undertook  to  apply  to  pariiament 
for  some  alteration  in  the  bill  then  depending.  The  contract 
recites  that  the  supply  of  lime*stoue  would  be  a  consider- 
able article  of  commerce,  and  of  great  advanti^e  to  tl\e 
public,  and  further,  that  it  would  still  be  of  greater  public 
advantage,  if  the  price  of  the  lime-stone  was  fixed  and  made 
permanent  and  general;  and  to  effect  this  object,  the  owners 
of  the  quarries  bind  themselves  to  raise  and  deliver  to  the 
company  yearly  such  quantities  of  lime-stone  as  they  may 
think  fit  to  require,  at  7d,  per  ton.  But  the  owners  of  the 
quarries,  wisely  anticipating  the  probability  that,  by  the  ad- 
vance of  the  prices  of  labour,  7d,  per  ton  would  turn  out 
to  be  a  very  inadequate  payment  to  them  for  die  lime-«toiie, 
and  fearing  that  they  might  ultimately  become  losers  by  the 
concern,  caused  to  be  inserted  in  their  contract  a  clause  to 
this  effect,  namely,  .that  they  shall  be  at  liberty,  if  they  think 
fit,  to  decline  raising  and  delivering  stone  to  the  company  at 
7d.  per  ton,  but  still,  in  order  that  the  public  may  not  suffer,, 
the  company  may  enter  upon  the  quarries,  and  raise  as  much 
as  they  shall  think  fit,  paying  ^.  per  ton  for  the  same.  In 
order  to  see  whether  Uiis  contract  gives  to  the  company  the 
exdttsive  occupation  of  the  quarry,  (the  fact  having  hap- 
pened that  the  owners  had  declined  getting  the  stone  them- 
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advety)  it  is  important  to  coosider  bow  the  caae  wpuld  stand 
with  reference  to  the  power  which  the  company  have  of    x^Tkibig 
getting  as  much  atone  as  they  shall  think  fit*     Suppose  v. 

they  think  fit  to  get  but  a  very  small  quantity ;  is  there  any  ^^  Mersey 
thing  to  prevent  the  owners  of  the  quarry  from  allowing  Canal. 
other  persons  to  getstone,  or  must  it  remain  there  unprofit- 
able i  I  find  nothing  in  the  contract  which  is  to  prevent  the 
owners  of  the  quarry  irom  doing  that.  If  indeed  the  owners 
of  the  quarry  were  to  allow  other  persons  to  get  stone  in 
such  quantities  as  that  the  quarry  would  not  yield  to  the 
company  as  much  as  they  might  want,  they  would  be  liable 
to  an  actioiiy  at  the  suit  of  the  company,  for  a  breach  of 
their  contracti  in  not  providing  them  with  as  much  stone  as 
they  wanted,  but  that  is  all.  It  appears  to  me  that,  if  a 
similar  license  was  granted  by  the  owners  of  the  quarry  to 
other  peraons,  the  company  could  not  bring  an  action  of  tres- 
pass  against  those  persons  for  entering  upon  the  quarry,  and 
takk^  stone  under  such  a  license.  In  my  opinion  it  would 
not  be  competent  for  them  to  say  to  tfaoae  persons-^^^  This 
quarry  and  all  the  stone  it  contains  belongs  to  us ;  we  are 
in  the  exclusive  occiipataoi|i  of  it,  and  you  are  trespassers 
on  our  rights.'^  That  is  the  opinion  I  have  formed  upon 
the  effect  of  this  contract,  and  thinkii^  so,  I  cannot  say  that 
the  ^company  have  the  sole  and  exclusive  perception  or 
occnpirtion  of  the  quarry  so  as  to  render  them  rateable  to 
the  poor.  All  that  they  have,  is  merely  the  privilege  of 
getting  as  much  stone  as  they  shall  require  at  a  fixed  price, 
still  leaving  it  open  to  the  owners  of  the  quarry  to  allow  the 
surplus,  if  any  there  shall  be,  to  be  taken  by  any  other  per- 
sons they  may  think  proper.  For  these  reasons  it  appears 
to  me  that  the  company  are  not  properly  to  be  considered 
as  occupiers  of  the  quarry,  and  therefore  as  a  rate  cannot 

4 

be  made  npon  them,  the  order  of  sessions  must  be  quashed. 

Batley,  J. — ^In. order  to  make  the  company  rateable, 
they  nuist  be  liable  under  the  43  EUz,  c.  2.,  as  '^  occupiers 
of  land;**  and  then  it  becomes  necessary  to  see  whether 
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they  are  or  are  not  clothed  with   Uiat  character.     Upon 
adverting  to  the  cases  upon  this  subject,  it  will  be  foiind 
V.  that  this  distinction  prevails  through  them  all,  namely/ that 

d  M  ^''^  if  the  owner  of  mines  has  demised  his  mines,  and  he  himself 
Canal.  ceases,  in  every  respect,  to  be  the  occupier  of  the  land,  he 
is  not  liable  to  be  rated ;  but  if  he  grants  a  privilege  or 
liberty  to  others  to  work  them,  (not  in  the  character  of  les* 
sees,)  then  they  have  an  easement  only,  and  are  not,  in  that 
respect,  to  be  considered  as  the  occupiers  of  the  land,  and 
the  rate^attaches  upon  him  alone.  That  distinction  will  be 
found  to  reconcile  almost  all  the  cases  upon  this  subject. 
In  Res  V.  The  Bishop  of  Rochester  (a)  the  proprietor  of  the 
land  demised  the  mmes  by  lease,  and  he  was  held  not  liable 
to  be  rated.  So  m  Rex  v.  Eari  Pomfret  (b),  the  mines 
being  demised,  the  proprietor  was  held  not  liable.  In  Rex 
V.  The  Baptist  Mill  Company  (c),  the  owner  had  demised 
the  mines  to  the  defendants,  and  they  were  held  liable.  I 
believe  in*  all  the  other  cases  the  mines  had  been  worked  by 
persons  who  had  the  liberty  and  privilege  of  working  only. 
This  was  so  in  Rowls  v,  Gell,  Rex  v.  St*  Jgnes,  and  Rex  v. 
St.  Austell,  in  all  of  which  the  distinction  I  have  pointed  out 
was  taken.  In  Rex  v.  Earl  Pomfret,  in  which  the  Court 
took  time, to  consider  of  its  judgment,  which  was  delivered 
elaborately  by  Lord  Eltenborough,  the  test  laid  down  in  de- 
termining the  question  of  rateability  between  the  ovimer  of 
the  soil  and  the  adventurers,  was  this ;  *'  Does  the  relation 
of  landlord  and  tenant  subsist  between  the  parties  ?"  If 
that  be  the  true  criterion,  which  I  think  it  is,  then  I  ask,  is 
the  relation  of  landlord  and  tenant  created  between  these 
parties  f  Looking  at  the  contract  in  question  itself,  it  seems 
quite  clear  to  me  that  it  does  not  exist.  I  do  not  rely  upon 
that  part  which  gives  the  proprietors  of  the  quarry  the  option 
of  getting  the  stone  themselves  or  not,  because  I  consider 
the  whole  document  as  merely  giving  the  company  a  liberty 
or  privilege  of  getting  from  time  to  time  as  much  as  they 
should  think  fit,  paying  2d.  per  ton.     That  would  only  give 

(fl)  12  East,  355.  (6)  5  M.  &  S.  139.  (f)  1  M.  &  S.  612. 
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them  the  privilege  of  getting  as  much  as  they  should  want 
for  any  length  of  time^  but  it  would  not  vest  in  them  the 
possession  and  property  of  the  quarry.  If  this  were  not 
merely  a  license,  but  constituted  the  relation  of  landlord 
and  tenant  between  the  parties,  the  owners  could  not  grant 
leave  to  a  stranger  to  take  stone,  for  then  the  quarry  would 
belong  to  the  company,  and  they  might  maintain  trespass 
against  a  wrong-doer.  But  the  legal  operation  of  this 
instrument  being  merely  to  grant  a  license,  the  owners 
might  allow  other  persons  to  take  stone,  subject,  however, 
to  any  breach  of  covenant  whereby  the  company  might  be 
damnified  by  the  diminution  of  the  quantity  of  stone  to 
which  they  would  be  entitled.  This  is  only  a  personal 
liberty,  and  certainly  does  not  constitute  the  relation  of 
landlord  and  tenant.  It  appears  to  me,  therefore,  that  the 
company  are  not  occupiers  of  land  within  the  meaning  of 
the  statute  of  Elizabeth,  and  consequently  are  not  rateable 
to  the  poor  in  respect  of  these  quarries. 
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1825. 
The  King 

V. 

The  Trent 

and  Mersey 

Canal. 


HoLROYB,  J.  concurred,  and  mentioned  Cheatham  v. 
WilUams  (a)  as  an  authority  in  point  to  shew,  first,  that  the 
instrument  in  question  was  only  a  license;  and  second,  that 
the  company  could  not  be  considered  as  having  the  exclu- 
sive occupation  under  its  terms. 

Order  of  sessions  quashed  (6). 


(a)  4  East,  46. 


(6)  LUtledale,  J.  was  absent. 


The  King  v.  Thackwell  and  others.  ^'"v^lf' 

Jpnl  80, 

APPEA  L  against  the  allowance  of  overseers'  accounts.  "  The  next 

.  ,  sessions,   in 

The  appellant  received  notice  of  the  allowance  of  the  ac*  the  17  G.  2. 

counts  on  the  first  day  of  the  jdpril  sessions,  entered  and  ®*  ^^*  "v*' 

^  ^  '        ^  means  the 

respited  his  appeal  on  the  first  day  of  the  July  sessions,  and  neit  practica- 

-     '    ble  sessions. 
Tlierefore,  where  appellant  had  notice  of  the  allowance  of  overseers^  accounts  on  the 
first  day  of  the  ilpri/ sessions,  entered  and  respited  his  appeal  on  the  first  day  of  the  Ju/y 
sessions,  and  tried  it  at  the  October  sessions :— Held,  that  the  proceedings  were  regular. 
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1M5. 


Saturday,  The  KiNG  V.  The  INHABITANTS  of  IlKESTONE. 

April  30. 

Where  an  ap-  JljY  an  order  of  two  justices  Ann  Whinyaies  was  removed 
mhabitant^^o*"  f^^^  ^^  parish  of  Radford  in  the  county  of  Nottinghamy  to 
the  parish  of    the  parish  of  Ilkestoue  in  the  county  of  Derby:  and  the 

I    rcEQiarlv 

aud  with  the    sessions  on  appeal  confirmed  the  order,  subject  to  the  opi- 

coDseut  of  his  nj^n  q[  ^1,^  Court  upon  the  following  case: 

master,  went  i  j 

iuto  the  parish       John  Whinyates,  the  pauper's  husband,  was  bound  ap- 

<ttr^  °Di1?t.  P''^°^<^®  *^y  indenture  dated  22d  December^  1818,  for  the 

and  there  ^  term  of  7  years,  to  Benjamin  Roberts^  a  boat-builder,  an  in- 

^^Sl^ay    '  habitant  of  Ilkesione.    Afterwards  he  lodged  and  worked 

morning,  ^ith  his  master  in  Ilkestoue,  but  regularly,  and  with  the 

when  herc-,_-  _  _,.  i./.i» 

turned  to  I.      knowledge  and  consent  of  his  master,  went  to  bis  father  s 

having  done      ^j  Radford  on  the  Saturday  night;  slept  there  on  the  Sa- 

no  work  for  -^  .  . 

his  master  turday  and  Sunday  nights,  and  returned  to  his  master  on 
^nd*at^h^eL^  the  Monday  morning.  On  the  Saturday  before  the  Not- 
of  4  years  left  tingham  fair  in  the  month  of  October,  1822,  the  pauperis 
with  leave  for  husband  went  to  his  father's  as  usual,  slept  there  on  the 
a  holiday,  Saturday  and  Sunday  night,  and  returned  to  his  master  on 
night  at  R.  the  Monday,  and  worked  for  him  that  day ;  and  in  the 
^b  d"d*~  evening  asked  and  obtained  his  master's  permission  to  go 
Held,  that        home  again  for  the  purpose  of  being  at  the  lair  at  Notting- 

fn^the^parish  ^^  ^°  ^^®  *^°  following  days.  .  He  left  his  master's  that 
of  R.  was  evening  accordingly,  and  never  returned,  having  enlisted  for 
tation  within    ^  soldier  a  few  days  afterwards.     The  pauper's  husband  did 

the  3  IT.  &  M.  „Q  work  for  his  master  on  Saturday  nights,  or  Sundays,  or 
c*  11  •  s.  8.  and  ,  ,  , 

conferred  no    at  any  other  time  while  he  was  at  his  father's.     The  inden- 

settlement. 

206.  said,  that  **  the  next  sessions  meant  the  next  practicable  sessions 
at  which  an  effectual  appeal  could  be  lodged  after  the  allowance  and 
publication  of  the  rate"  Now  it  has  been  decided,  in  appeals  against 
poor  rates,  that  the  appeal  must  be  to  the  next  sessions;  Rex  y.Atkins^ 
4  T.  R.  12.  1  Bott,  387.  S.  C.  iter  v.  The  Justices  qf  London,  15 
East,  6SS;  it  would,  therefore,  seem  extraordinary,  that  as  it  has  been 
held  necessary,  both  in  cases  of  poor  rates  and  overseers'  accounts,  to 
appeal  to  the  next  sessions,  it  should  not  also  be  held  in  both  cases  that 
the  next,  means,  the  next  practicable  sessions.  ^ 
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ture  was  retained  by  the  master  till  applied  for  some  days 
after  the  pauper's  husband  bad  enlisted,  when  be  gave  it  up. 
The  question  for  the  opinion  of  this  Court  is,  whether  the 
pauper's  husband  acquired  a  settlement  in  Radford,  or  in  *  ^ 

Ilkestone.  of  Ilkestoke. 

Manyat,  in  support  of  the  order  of  sessions.  The 
pauper  was  apprenticed  to  a  person  residing  in  IlkestonCj 
and  though  he  constantly  left  that  parish  on  the  Saturday 
evening  and  went  to  Radford,  where  he  remained  till  the 
Monday  morning,  when  he  returned  to  Ilkestone;  and,  al- 
though he  slept  the  last  night  of  the  term  of  his  service 
under  the  apprenticeship  in  Radford;  still,  as  his  occa- 
sional residence  there  bad  no  connection  with,  and  was  not 
for  the  purposes  of  his  service,  be  gained  no  settlement  there, 
and  is  properly  settled  in  Ilkestone.  It  has  been  repeatedly 
decided  that  no  casual  residence,  if  unconnected  with  the 
duties  and  purposes  of  the  service,  will  confer  a  settlement: 
Rex  V.  Barmby  in  the  Marsh  (a),  Rex  v.  Ribchester  (&),  Rex 
V.  St.  Mary  Bradin{c),  and  Rex  v.  Brotton(d). 

Balguy  and  N.  R.  Clarke,  control.  This  case  is  distin-* 
gttishable  in  its  facts  and  circumstances  from  all  those  cited 
on  the  other  side.  The  general  rule  of  law  is,  that  an  ap« 
prentice  is  settled  in  the  parish  in  which  he  sleeps.  [Bay^ 
ley,  J.  No  doubt,  if  his  sleeping  there  be  connected  with, 
and  for  the  purposes  of  his  service,  but  not  otherwise.]  It 
was  so  here;  the  case  finds  that  whenever  the  pauper  slept 
m  Radford,  it  was  with  the  knowledge  and  consent  of  his 
master,  so  long  as  his  apprenticeship  lasted;  and  the  last 
night  of  the  term  be  also  slept  in  that  parish,  and  that  is  the 
criterion  in  cases  of  this  kind,  and  shews  him  to  be  settled 
there.  The  words  of  the  statute  3  W.  8c.  M.  c.  11.  s.  8. 
are  strongly  confirmatory  of  this  argument.  ''  If  any  per* 
son  shall  be  bound  an  apprentice  by  indenture,  and  inhabit 

(a)  7  Eait,  383.  (h)  2  M.  &  S.  482. 

(e)  3  B.  &  A.  882.  f  J;4  R  &  A.  84. 

VOL.  VI.  F 
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1 825.       in  any  town  or  parish,  such  binding  and  inhabitation  shall  be 

The  K  adjudged  a  good  setdemenl."    The  inhabitation  may  be  in 

V.  any  parish^  it  is  not  confined  to  that  in  which  the  master 

l9r9ABjTuiT8  ^^^''  ^"^  ^  person  cam  only  be  properly  said  to  inhabit  in 
of  Ilksstqitc.  the  place  where  he  sleeps.     Rex  v.  Stratford  on  Avon  {a) 
\  seems  also  an  authority  in  point,  for  it  was  there  held  that 

where  an  apprentice  goes  into  and  sleeps  in  another  parish 
on  account  of  illness,  but  while  there,  is  ocoisionaUy  em- 
ployed by  his  master,  though  not  in  his  tvade^  a  settlement 
is  gained  by  forty  days'  residence  in  that  parish.  In  this 
case  there  was  na  suspension  of  the  apprenticeship,  as  there 
was  held  to  be  in  Rex  ▼.  Ribchester:  the  master  never  loat 
his  legal  control  over  the  apprentice,  and  he  might  at  any 
time  have  withdrawn  his  consent  to  his  sleeping  at  Radford, 
or  have  compelled  him  to  return  to  Uluttone  at  a  moment's 
warning.  [JSoy/iry,  J.  Is  not  Rex  v.  St,  Olaves  Jury{h) 
strongly  against  you?  There  the  f^prentice  was  bound  to 
a  cobbler,  who  kept  a  stall  in  one  parish,  slept  in  another, 
and  the  apprentice  slept  in  a  third;  and  the  Court  held 
that  no  settlement  was  gained  in  either.]  That  case  has 
been  overruled  by  Rex  v.  Castleton-^c),  and  several  other 
similar  cases.  Indeed  die  autbc»ity  of  that  case  was  always 
dkHibted.  I>r.  Burn,  in  citing  it  says((i),  ^'This  case  seema 
to  stand  alone,  and  by  the  analogy  of  the  other  cases,  both 
with  respect  to  apprentices  and  servants,  it  seems  that  the 
cobbler's  apprentice  gained  a  settlement  in  the  parish  where 
he  lodged.  A  man  may  be  occupied  in  several  parishes  in 
the  dayrtime,  but  his  home  and  habitation  seems  to  be  where 
he  draws  to  at  night."  The  analogy  between  the  two  sets 
of  cases  and  the  statutes  out  of  whicb  they  ^riog,  is  certainly 
strong,  and  supports  the  present  argument. 

Abbott,  C.  J.-^I  am  of  opinion  that  the  husband  of 
this  pamper  acquired  no  settlement  in  the  parish  of  Radford, 
but  that  he  did  acquire  a  valid  setttement  in  the  parish  of 

(a)  11  East,  176.  (h)  1  Stra.  51. 

(f)  Burr.  S.  C.  569.     (d)  Bmn's  Justice,  Vol*  IV.  401.  24lh  Ed. 


The  KiKG 
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Wcetttme^  where  the  person  to  whom  he  was  apprenticed 
lived,  and  where  he  himself  slept  five  nights  out  of  every 
seven.  I  take  the  true  construction  of  the  eighth  section  of 
the  statute  to  be,  that  the  inhabitation  must  be  one  con-  *^^ 

nected  with  and  in  furtherance  of  the  apprenticeship  and  of  Ilkestone. 
die  service  under  it,  and  therefore  it  seems  to  me  that  an 
occasional  and  temporary  absence  from  the  master's  parish 
and  residence  in  another  parish,  granted  as  an  indulgence, 
and  unconnected  with  the  contract,  is  not  an  inhahitatron  in 
that  other  parish,  within  the  meaning  of  the  act  of  parlia- 
ment. Then  what  are  the  fects  here?  On  the  five  nights 
in  the  week  sncceeding  the  principal  days  of  labour,  the 
apprentice  slept  in  the  master's  parish,  Ilkestone;  on  the  two 
remaining  nights  in  the  week  he  slept  in  his  father's  parish, 
Radford,  Undoubtedly,  such  a  sleeping,  or  residence,  as 
die  latter,  may  m  some  cases  be  connected  with  and  in  fur- 
therance of  the  apprenticeship  and  the  service,  atd  then  it 
would  be  an  inhabitation  within  the  meaning  of  the  statute ; 
but  this  had  no  reference  to  the  apprenticeship  or  the  ser- 
vice, but  was  perfectly  independent  of  it.  I  am,  tlierefore, 
of  opinion,  that  this  pauper  is  properly  settled  at  Ilkestone^ 

m 

and  that  the  order  of  sessions  should  be  confirmed. 

Bayley,  J. — Where  a  master  does  not  provide  for  his 
apprentice  any  place  for  sleeping,  or  does  provide  one  out 
of  the  parish  which  he  himself  inhabits,  I  admit  that,  with 
the  other  necessary  ingredients,  residence  in  any  such  other 
parish  would  be 'an  inhabitation  within  the  meaning  of  the 
legislature,  and  would  confer  a  settlement.  I  will  further 
admit  that,  where  a  master  provides  for  his  apprentice  a  place 
for  sleeping  in  his  own  parish,  and  the  apprentice  from  ill- 
ness, and  as  a  matter  of  necessity,  sleeps  elsewhere,  but 
still  continues  in  his  service,  coming  daily  from  the  parish 
where  he  so  sleeps,  to  his  work  in  his  master's  parish ;  there 
the  aieepiog  is  connected  with  die  service,  and  is  also  a  good 
inhabitation.  Rex  v.  Stratford'on-Avon  was  a  case  of  that 
kind,  and  the  Court  there  held  that  the  apprentice  was 

f  2 
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sleeping  in  the  other  parish  in  his  character  of  apprentice^ 
and  as  part  of  his  service,  and  therefore  held  that  he  ac- 
quired a  settlement  there.  This  is  a  perfectly  distinct  case 
from  that.  Here  the  apprentice  performed  no  kind  of  ser- 
vice for  his  master  from  the  Saturday  evening  to  the  Monday 
morning ;  be  was  absent  from  his  master's  house  during  that 
interval  as  an  indulgence;  his  master  had  no  authority  or 
control  over  him  while  he  was  so  absent :  in  short,  there 
was  every  week  a  suspension  of  the  apprenticeship  and  of 
the  service.  Then  Rex  v.  Ribchester  is  directly  in  point 
with  this  case ;  the  only  difference  being,  that  there  the  mas- 
ter was  Ignorant  of  the  absence  of  the  apprentice,  and  here 
the  absence  was  with  the  master's  knowledge  and  consent, 
which  in  my  opinion  makes  this  even  a  stronger  case  than 
that.  For  these  reasons,  I  concur  in  the  opinion  that  the 
pauper's  husband  acquired  a  settlement  in  Ilkesione,  and  not 
in  Radfr>rd,  and  therefore  that  she  is  legally  settled  in  the 
former  parish. 


HoLROYD,  Ju  concurred. 


Orders  confirmed  (a). 


(a)  LUlledaUf  J.  was  absent. 


HiCK  V.  Keats,  in  £rror(a). 

Writ  of  Error  from  the  Common  Pleas.    The  declaration 

was  in  debt  on  a  joint  and  several  bond,  executed  by  the 

plaintiff  in  error  and  one  T.  M.  Keats,  conditioned  to  pay 

to  the  defendant  in  error  an  annuity  of  40/.  a  year  for  her 

...  (fl)  See  5  J.  B.  Moore,  629. 

ness,  and  bad  ^ 

advanced  the  proceeds,  with  other  money,  to  him,  to  set  him  up  in  business,  it  not 

appearing  that  the  annuity  was  stipulated  for  at  the  time  the  money  was  adFanced,  is 

not  an  annuity  granted  for  a  pecuniary  consideration,  witbin  the  17  G.  3.  c.  26. 

Where  issues  are  taken  on  several  pleas,  and  a  verdict  found  on  oae  only,  which  is 

held  bad,  the  Court  will  award  a  venire  de  novo. 


TWfd^y, 
May  3. 

An  annuity 
granted  by  a 
son  to  his 
mother,  in 
consideration 
that  she  had 
sold  her  busi- 
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life.  The  pleas  were,  first,  non  est.  factum.  Second,  that 
before  the  making  of  the  bond,  to  wit,  on  &c.  at  8cc. 
plaintiff,  having  long  carried  on  business  as  a  wine  and 
spirit  merchant,  was  induced,  at  the  request  of  her  sons, 
T.  Af.  Keats  and  J.  Keats,  to  sell  her  said  business,  and  did 
then  and  there  sell  the  same,  and  the  money  arising  there- 
fipom,  with  what  other  money  she  possessed,  amounting 
together  to  1,000/.  plaintiff  then  and  there  advanced  to  her 
said  sons,  to  set  them  up  in  business ;  that  in  consideration 
thereof,  it  was  afterwards  agreed  between  plaintiff  and  her 
said  sons,  that  each  of  them  should  give  her  a  bond  securing 
her  an  annuity  of  40/.  a  year,  and  should  procure  some  per- 
*  son.  or  persons  to  join  them  therein  as  a.  further  .security  for 
the  due  payment  of  the  two  annuities;  that  in  pursuance  of 
-that  agreement  the  said  T,  M.  Keats,  and  defendant  as 
security  for  the  said  T,  M.  Keats,  afterwards,  to  wit,  on  8ce. 
at  8cc.  made  and  sealed,  and  as  their  act  and  deed  delivered 
to  plaintiff  the  said  writing  obligatory  in  the  said  declaration 
mentioned,  and  plaintiff  then  and  there  accepted  and  received 
the  same,  with  the  condition  thereunder  written,  of  and  from 
the  said  'J\  M.  Keats  and  defendant,  in  pursuance  of  the 
said  agreement,  and  for  the  consideration  aforesaid ;  and  that 
no  memorial  of  the  said  writing  obligatory  in  the  said  decla- 
ration mentioned  was  inrolled  in  the  high  court  of  chancery 
within  twenty  days  of  the  execution  thereof,  according  to  the 
directions  of  a  certain  act  of  parliament  made  8cc.  in  the 
-17th  year  of  his  late  Majesty  George  III.  whereby  the  said 
writing  obligatory  in  the  said  declaration  mentioned  is  null 
and  void.  The  replication  traversed  the  delivery  of  the 
bond,  and  denied  that  plaintiff  accepted  the  same  in  pur- 
suance of  the  agreement,  and  for  the  consideration  in  the 
said  second  plea  mentioned,  modo  et  form&.  The  jury 
found  that  defendant  did  deliver  the  bond,  and  that  plaintiff 
did  accept  the  same,  in  pursuance  of  the  agreement,  and  for 
the  consideration  in  the  second  plea  mentioned,  modo  et 
form&.  There  were  several  other  pleas,  and  issues  joined 
on  them,  but  with  respect  to  them  no  verdict  was  found  :. 
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upon  the  issue  fouDd,  the  Court  below  gave  judgment  for 
the  plaintiff. 

Campbell,  for  the  plaintiff  in  error.     This  annuity  is  void 
for  want  of  inrolment.    The  Court  of  Common  Pleas  (a) 
considered  the  annuity  as  given  for  natural  love  and  affec- 
tion; but  that  is  not  so.     The  consideration  must  be  taken 
to  be  that  which  is  set  out  by  the  plea,  and  has  been  found  by 
the  jury,  namely,  the  debt  owing  to  the  defendant  in  error 
from  her  sons.    That  was  money  advanced,  and  therefore 
constituted  a  debt ;  the  only  question  is,  whether  an  antece- 
dent debt  is  a  pecuniary  consideration  within  the  meanuig  of 
the  annuity  act,  17  G.  ^.  c«  26«    The  title  of  the  act,  and 
the  first  section,  seem  so  framed  as  to  comprise  all  annui- 
ties, but  the  eighth  section  certainly  makes  several  excep- 
tions, the  only  one  of  which,  however,  that  can  ^possibly 
apply  to  the  present  case,  is  that  of  annuities  granted  with- 
out regard  to  pecuniary  consideration.     But  even  that  does 
not  apply,  because  here  there  was  a  loan  to  the  grantor,  and 
a  debt  to  the  grantee.     [Jbbott,  C.  J.  How  does  it  appear 
that  there  was  any  pre-existing  debt  to  Mrs.  Keats  f    There 
is  no  evidence  to  shew  whether  she  advanced  the  money  as 
a  loan  or  a  gift.     Bay  ley,  J.  And  a  mere  advance  of  money 
by  a  parent  to  a  child,  without  such  evidence,  must  be  con- 
sidered as  a  gift,  and  not  a  loan.     Independently  of  the 
eighth  section,  voluntary  annuities  have  been  held  to  be  out 
of  the  operation  of  the  act.]     There  are,  certainly,  several 
cases  to  that  effect ;  as,  Crespigny  v.   Wiiienoom  (£),  Hui- 
ton  V.  Lewis  (c),  and  Horn  v.  Horn  {d) :  but  in  all  these 
cases  the  plea  was  silent  as  to  any  pecuniary  consideration, 
whereas,  here  a  pecuniary  consideration  appears  by   the 
plea,  and  has  been  found  by  the  jury.     So,  Doe  v.  P/til-- 
lips  (e)  is  distinguishable  from  the  present  case,  for  there  no 
money  ever  passed  between  the  grantor  and  the  grantee. 
Crossby  y.  Arkwright  if)  is  the  case  most  nearly  resem- 

(a)  5  J.  B.  Moore,  629.        (6)  4  T.  R.  790.         (c)  6  T.  R.  639. 
(d)  T  Easl,  529.  («)  1  Taunt.  856.      (/)  2  T.  R.  608, 
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bliog  the  present  in  its  circumstances,  and  there  this  Court        1625. 

held  the  annuity  to  be  void  for  want  of  inrolment.  ^^^v*^ 

Hick 

V. 

Tindal,  contrd,  was  stopped  by  the  Court.  Keats. 

Abbott,  C.  J. — ^There  must  be  a  venire  de  novo  awarded 
in  this  case,,  because  there  are  pleas  upon  the  record,  good 
in  form,  and  upon  which  no  verdict  was  found  at  the  former 
trial.  But,  with  respect  to  the  second  plea,  upon  which  the 
judgment  of  the  Court  of  Common  Pleas  proceeded,  I  am 
of  opinioo  that  it  is  bad,  and  that  it  does  not  bring  the  case 
witbm  the  17  G.  3.  c.  26.  which  was  the  statute  regulating 
annuities  at  the  time  when  this  transaction  occurred.  The 
object  of  that  statute,  apparent  in  the  title,  and  pervading 
every  clause  of  it,  was,  to  prevent  the  imprudent  sale  of  an* 
nnities.  Can  we,  with  reference  to  the  facts  disclosed  by 
this  second  plea,  say  that  there  was  any  sale  of  the  annuity 
in  Ibis  case,  or  that  the  annuity  Was  granted  for  a  pecuniary 
Goosideradon,  in  any  fair  sense  of  that  phrase  i  I  think  vee 
cannot.  The  plea  states,  first,  that  Mrs.  Keats  was  induced, 
at  the  request  of  her  sons,  to  sell  her  business,  and  that  she 
did  sell  the  same,  and  the  money  arising  therefrom  did  then 
and  there  advance  to  her  said  sons,  to  set  them  up  in  busi- 
ness. It  then  states  that  in  consideration  thereof  it  was 
afterwards  agreed  that  each  of  her  sons  should  give  her  a 
bond,  with  a  surety,  for  the  payment  of  an  annuity  of  40/.  a 
year;  and  lastly,  it  avers  that  the  bond  in  questioii  was 
given  in  pursuance  of  the  said  agreement,  and  for  the  con^- 
sideration  aforesaid.  The  issue  is  upon  the  replication, 
which  negatives  the  plea  in  terms,  and  the  jury  have  found 
that  the  bond  was  given  in  pursuance  of  the  said  agreement, 
and  for  the  consideration  aforesaid,  that  is,  in  consideration 
that  Mrs.  Keata  had  at  some  prior  time  advanced  money  to 
her  sons ;  but  they  have  not  found  that  tliere  was  a  stipula^ 
tion  for  the  grant  of  the  annuity,  at  the  time  when  the  money 
was  so  advanced.  It  seems  to  me,  therefore,  clearly,  that 
this  plea  does  not  brjng  the  case  within  the  statute,  and  b 
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1825.        DO  bar  to  the  action ;  but  for  the  reason  already  mentioned 
there  must  be  a  venire  de  novo. 


Hick 

Keats*  The  other  judges  concurred. 


Venire  de  novo  awarded. 


IWettftiy,  Henniker  v.  Turneh. 

May  3. 
Covenant,  by    DECLARATION  in   covenant  stated,  that  before  the 

one  of  five  makinff  of  the  indenture  thereinafter  mentioned.  Lord  Hen- 
tenants  in  ^  ' 

common,  on  a  niker  was  seised  in  his  demesne  as  of  fee  of  and  in  the 
payable  on  the  ^^nenients  thereinafter  mentioned  to  have  been  demised, 

four  most  .and^  being  so  seised,  afterwards,  to  wit,  on  29th  September ^ 
usual  days  of  •      •    ,  i       •      i    i  •  i  j  r     j 

payment  in       18 14,  by  wdenture  demised  the  said  tenements  to  defendant, 

B*^  ^l?*^  h  t  *^  '^^^  and  to  hold  for  fourteen  years  from  the  date  thereof, 
on  the  34th  at  the  yearly  rent  of  145/.,  payable  quarterly,  on  the  four 
sunu)f  nToney  ™^®^  usual  feasts  or  days  of  payment  in  the  year ;  the  first 
towit,thesum,paynient  to  be  made  on  Christmas  day  then  next  ensuing, 
one  fifth  part    That  defendant  covenanted  to  pay  the  rent  at  the  times 

ofthe  rent,  for  therein  before  mentioned.    That  defendant  entered  upon 

three  quarters 

ofa  year  Men    the  premises.     That  plaintiff,  on  12th  November ^  1819>  be- 

elapsed,  be-  Q^one  seised  in  his  demesne  as  of  fee  of  the  reversion  of  one 
came  due,  and 

"^  was  in  arrear    undivided  fifth  part  or  share  of  the  said  demised  premises, 

an^t'^o  plaiV"  ^^^^  ^^^  appurtenances,  as  one  of  five  tenants  ini  common, 
tiff:--Held,on  and  that  after  the  making  ofthe  indenture,  and  after  plaintiiF 
rer  that  this  became  so  seised,  and  before  the  expiration  of  the  term,  to 
was  good.         yg^ii^  Qn  the  24th  June,  1824,  a  large  sum  of  money,  to  wit, 

the  sum  qf2lL  1 5s.,  one  fifth  part  ofthe  said  rent  o/*  145/., 
for  three  quarters  of  a  year  of  the  said  term  then  elapsed, 
became  due  from  defendant  to  plaintifi^,  according  to  the 
form  and  effect  of  the  said  indenture  and  of  the  said  cove- 
nant, and  by  reason  of  the  premises,  and  still  is -in  arrear 
and  unpaid,  contrary  to  the  said  covenant,  &c.  Demurrer 
to  the  declaration,  assigning  for  cause,  first,  that  it  was 
alleged  in  the  breach  that  a  certain  specific  sum,,  to  wit,  the 
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aam  of  21/.  I5s,,  was  due  to  plaintiff  for  bis  share  of  the 

rent,  whereas  it  should  have  been  allied  that  an  undivided 

fifth  part  of  the  three  quarters  rent  was  due  to  him ;  and  .p. 

second^  that  it  was  alleged  that  the  rent  was  due  for  three      TuBNca. 

quarters  of  a  year  of  the  term  then  elapsed,  whereas  it 

should  have  been   alleged  with  certainty  for  which  three 

quarters  of  a  year,  specifically,  the  rent  was  ^ue.    Joinder 

m  demurter. 

Chittif,  in  support  of  the  demurrer.  It  must  be  admitted^ 
as  now  settled  law^  that  the  assignee  of  the  reversion  of  a 
part  of  the  demised  premises  may  maintain  an  action  of 
covenant:  Twynam  v.  Pickard{a).  He  cannot,  however, 
declare  for  any  specific  sum.  It  was  laid  down  by  Lord 
•Holi,  that  if  tenants  in  common  sever  in  an  action  of  debt, 
they  must  each  declare  de  uni  medietate  of  the  whole  rent, 
and  not  for  a  certain  sum  which  amounts  to  a  moiety; 
Midgky  V.  Lovelace  {b);  nud  the  same  rule  is  given  in 
Bacon's  Abridgment  (c).  The  plaintiff  cannot,  as  here,  ap- 
portion the  rent  for  himself;  the  apportionment  of  the  rent 
is  the  province  of  the  jury :  Bliss  v.  Collins  (d),  IJbbott, 
C.J.  That  was  not  the  case  of  a  tenant  m  common.  Sup- 
pose the  plaintiff  here  had  alleged  that  one  fifth  part  of  the 
whole  rent,  amounting  to  a  certain  sum,  to  wit,  the  sum.  of 
21/.  los.,  had  become  due,  would  not  that  have  been  good  ?] 
That  may  be  a  matter  of  doubt,  but  it  is  enough  to  say  that 
he  has  not  so  alleged  here.  Secondly,  it  does  not  appear 
with  sufficient  certainty  in  respect  of  what  period  the  rent 
became  due.  It  is  laid  down  in  Gilbert  on  Debt  (e),  that 
in  declarations  for  rent  the  plaintiff  must  set  forth  at  what 
day  or  feast  the  rent  became  due,  for  the  declaration  will, 
opoo  demurrer,  be  held  too  general,  if  it  only  alleges  that 
so  much  rent  is  due.  The  demand  here  for  rent  due  on  the 
24th  of  June,  for  three  quarters  then  elapsed,  is  clearly 

(a)  «  B.  &  A.  105.  (*)  Carth.  S89; 

(c)  Tit.  Joint  tenant  and  tenant  in  common  (K). 

(d)  Ante,  vol.  i.  291.  <e)  407. 
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V, 
Tu&li£S. 
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insufficient ;  for  the  rent  does  not  become  due  until  the  last 
m<mient  of  the  day ;  and  therefore  the  allegation  that  the 
rent  was  due  on  that  day  for  three  quarters  then  elapsed,  is 
not  only  vague  and  uncertain,  bat  absolutely  untrue. 


Halcomb,  contri,  was  stopped  by  the  Court 

Abbott,  C.J. — ^The  pleader  in  this  case  has  certainly 
departed  from  the  common  course  of  precedents,  which  it 
is  always  unwise  to  do ;  but,  nevertheless,  I  think  the  decla- 
ration is  sufficient.  The  form  of  action  here  is  covenant, 
which,  even  in  ancient  times,  was  always  treated  with  more 
liberality  than  actions  of  debt ;  therefore  the  rules  of  plead* 
ing,  cited  by  Mr.  C kitty ,  do  not  apply  to  it;  they  al^  con^ 
fined  to  actions  of  debt*  The  first  objection  arises  from  a 
mere  transposition  of  words ;  but  the  sense  is  precisely  the 
same ;  for  I  can  see  no  difierence  between  the  declarii^ 
^  that  a  fifth  part  of  the  rent,  being  21/.  15s.,  became  due,'' 
and  ''  that  2\L  }5s.,  being  a  fifth  part  of  the  rent,  became 
due :''  the  only  possible  method  of  ascertaining  the  amoiiht 
actually  due,  being,  by  dividing  the  whole  rent  by  five.  The 
second  objection  rests  entirely  upon  the  use  of  the  phrase 
**  then  elapsed."  If  the  word  then  had  been  omitted,  it  is 
conceded  that  this  objection  would  not  have  arisen,  but  it 
is  said  that  the  three  quarters,  ending  on  the  24th  of  June, 
were  not  elapsed  until  the  last  moment  of  that  day.  We 
must,  however,  give  such  a  construction  to  these  words  as 
will  fairly  render  them  consistent  with  the  previous  parts  of 
the  sentence ;  and  as  it  is  alleged  that  on  the  24th  of  June 
rent  became  due  for  three  quarters  of  a  year,  we  may,  I 
think,  notwithstanding  the  words  ''  then  elapsed,"  take  that 
to  be  rent  due  for  three  quarters  immediately  preceding  the 
24th  of  Jane. 

The  other  judges  concurred. 


Judgment  for  the  plaintiff. 
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FoRMAN  and  Fothergill  v.  Drew. 

Assumpsit  on  two   promissory  BOtes«   the  first  for  The  Insolvent 
65L5s.,  made  by  one  Norris.  payable  to  the  defendant,  and  pej^^o"'  Act, 

.     ''  .     .  1  G.  4.  c.  1 19. 

by  the  latter  mdorsed  to  the  plaintiffs ;  and  the  second  for  is  to  receive  a 
16/.  l7«-6</.,  made  by  the  defendant,  payable   to  Thomas  ^^^J^^^^'^ 
Webb,  and  by  the  latter  indorsed  to  the  plaintiffs.    The  de-  fayor  of  the 
fendant  pleaded  his  discharge  under  the  Insolvent  Debtors'  a  discharge 
Act,  I  Geo.4.  c.  1 19,  on  the  1st  March,  1822.     Replication  under  the 

.  same  is  a  bar 

took  issue  on  the  discharge.   At  the  trial  before  Liittedale,J,  to  the  claims 
at  the  last  assizes  for  the  county  of  Monmouth,  the  only  ^^royf^JJ^*^*'. 
question  was,  whether  the  discbarge  under  the  Insolvent  cler  s.  6,  the 
Debtors'  Act,  given  in  evidence  by  the  defendant,  was  a  degc^bes  in 
sufficient  discharge  to  bar  the  plaintiffs'  cause  of  action.  ^^^  schedule 
The  facts  proved  in  evidence  were  these : — ^The  notes  in  to  wh^,  ac- 
qnestion  had  been  given  by  the  defendant  in  payment  of  a  cordmg  to  the 
balance  due  to  the  plaintiffs  for  several  quantities  of  coals,  knowledge  or 
sMd.  on  their  account,  to  him.    The  plaintiffs  were  owners  z^l^J .,   1? 

....  .  .     primarily  ha- 

of  certain  collieries  in  Monmouthshire,  and  carried  on  busi-  ble.    There- 
ness  under  the  name  of  the  '*  Argood  Coal  Company,"  and  inJo'h^nf  con" 
employed  Thomas  Webb,  the  payee  of  one  of  the  notes,  as  tracted  for 

coods  with  A 

their  agent  at  Newport,  to  superintend  their  business  at  that  who  was  only' 
place.     Five  cargoes  of  coals,  the  property  of  the  plaintiffs,  ^"®  *^^®"^  ^"'' 
were  delivered  to  the  defendant  between  the  months   of  and  after 
February  and  Jujie,  1821.     With  each  of  those  a  regular  ^roraVsor^y 
invoice  was  sent,  made  out  in  the  name  of  the  Argood  Coal  notes  for  the 
Company.    When  the  second  cargo  was  sent,  it  was  accom-  [n„  (^  82/.  2*.' 
panied  with  a  letter  from  Webb,  addressed  to  the  defendant,  prf,  became 

.  1  -»T  I     «r       >  insolvent,  and 

in  the  folio wmg  words:    "  Newport,   10th  March,  1821.  took  the bene- 
Sir,  I  should  have  answered  your  letter  before,  but  Mr.  ^^^^^^^^f  *^^* 
FothergUl  was  from  home,  and  he  owns  great  part  of  the  describing  the 
concern.     Eleven  shillings  a  ton  is  the  lowest,  &c."    In  a  hts^credltors 
conversation  which  afterwards  took  place  between  Webb  ^^^  stating 
and  the  defendant,  in  which  the  latter  was  requesting  the  only  82/.:— 
former  to  take  a  bill,  Webb  said  he  could  not,  for.if  he  did  "^^'l*  ^^'^^  *"* 
an  answer  to  an  action  at  tlie  suit  of  the  latter  upon  the  promissory  notes. 
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so  his  employers  would  blame  him.  The  employment  of 
Webb,  as  plaintiffs'  agent,  ceased  in  "November y  1821.  He 
never  heard  of  the  defendant's  intention  to  apply  for  his  dis- 
charge under  the  Insolvent  Debtors'  Act  until  after  that 
time ;  and  he  never  had  any  communication  with  the  plain- 
tiffs upon  the  subject.  The  date  of  the  defendant's  order 
of  discharge  was  the  1st  March j  1822,  on  which  day  he  was 
actually  discharged.  In  the  defendant's  schedule  be  de- 
scribed the  debt  in  question  as  due  not  to  the  plaintiffs,  but 
to  Webby  in  the  following  terms:  "1820.  1821.  Mr. 
Thomas  Webb,  Pillgweuliy,  Newport,  Monmouthshire,  82/. 
admitted,  for  coals.  He  holds  a  bill  of  exchange  drawn  by 
Mr.  Norris  upon  and  indorsed  by  me.  Date  and  other 
particulars  I  cannot  state.'*  In  the  order  for  his  discharge, 
the  defendant  was  described  in  a  corresponding  manner. 
Two  objections  were  taken  to  the  sufficiency  of  the  dis- 
charge pleaded  ;  first,  because  the  plaintiffs'  debt  amounted 
to  82/.  and  two  shillings  and  sixpence,  whereas  the  debt 
mentioned  in  the  schedule  and  order  was  only  82/.;  and 
second,  that  the  debt  was  described  as  due  to  Webb,  inste% 
of  the  plaintiffs.  The  learned  judge  was  of  opinion  that 
the  discharge  was  a  bar  to  the  action  notwithstanding  these 
objections,  and  directed  a  nonsuit,  but  gave  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  96/.  65.  Qd,,  the  amount 
of  principal  and  interest. 


W.  E.  Taunton  now  moved  accordingly,  and  renewed 
the  objections  taken  at  the  trial.  The  Insolvent  Debtors' 
Act,  1  Geo,  4.  c.  1 19.  s.  6.  requires  that  the  prisoner  shall 
deliver  into  the  Insolvent  Debtors*^  Court,  within  a  time 
therein  mentioned,  after  his  petition  shall  have  been  filed,  a 
schedule,  containing  "  a  full  and  true  description  of  all  and 
every  person  and  persons  to  whom  he  shall  be  then  indebted, 
or  who  to  his  knowledge  or  belief  shall  claim  to  be  his  cre- 
ditors, together  with  the  nature  and  amount  of  such  debts 
and  claims  respectively."  Now  the  defendant  has  not  com- 
plied with  these  requisites  of  the  statute ;  first,  he  has  not 


EASTER  TERM,  SIXTH  GEO.  IV. 

fully  and  truly  described  the  amount  of  the  plaintiffs'  debt; 
and  second,  his  schedule  does  not  contafn  a  description  of. 
the  plaintiffs  as  his  creditors.     In  the  first  place  the  defend- 
ant, in  describing  the  amount  of  the  debt  as  82/.  only,  gave 
DO  notice  to  the  plaintiffs  that  it  was  their  debt;  he  ought  to 
have  described  it  according  to  the  precise  amount,  namely, 
82/.  2i.  6d,     But  secondly,  the  more  material  objection  is,, 
that  he  has  not  fully  and  truly  described  the  persons  to. 
whom  be  was  indebted  or  who  to  his  knowledge  or  belief 
had  a  just  claim  to  be  creditors.    The  defendant  could  not 
plead  ignorance  that  the  plaintiffs  were  the  real  creditors  in 
these  coal  transactions,  for  he  perfectly  well  knew  from  the 
invoices,  as  well  as  from  his  correspondence,  written  and. 
oral,  with  Webb,  that  the  plaintiffs  were  the  persons  with 
whom  he  was  contracting,  and  to  whom  he  was  immediately , 
liable.     Tliis  dealing  with  Webb  as  the  agent  of  the  plain- 
tiffs could  not  bring  him  within  the  operation  of  the  rule  laid 
down  in  George  v.  Claggett{a)  and  Rabone  v.  Williams  (^b), 
and  that  class  of  cases,  because  supposing  the  defendant  to 
haigb  been  sued  by  the  plaintiffs,  he  could  not  have  set  off  a 
debt  due  to  him  from  Webb,  still  less  could  the  latter  have 
sued  the  defendant  for  the  amount  of  the  coals.     Here  the 
plaintiffs  were  the  persons  to  whom  the  defendant  could  not 
but  have  known  he  was  legally  liable,  and  therefore,  having 
omitted  them  in  his  schedule,  his  discharge  is  no  bar  to  the 
present  action. 
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Abbott,  C.  J. — ^The  Insolvent  Debtors'  Act  requires 
that  the  prisoner  shall  deliver  into  court  a  schedule,  con- 
taining ''  a  full  and  true  description  of  all  and  every  person 
and  persons  to  whom  he  shall  be  indebted,  or  who  to  his 
knowledge  or  belief  shall  claim  to  be  )iis  creditors,  together 
with  the  nature  and  amount  of  such  debts  and  claims 
respectively,  distinguishing  such  as  shall  be  admitted  from 
such  as  shall  be  disputed  by  such  prisoner."  By  the  l6th . 
section  it  is  enacted,  '^  that  the  Insolvent  Debtors'  Court . 

(•)  7  T.  R.  359.  (*)  Id.  360. 
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shall  forthwith,  after  the  prisoner's  petition  and  schechile 
shall  have  been  respectively  filed,  cause  notice  thereof  to  be 
given  to  the  creditors  at  whose  suit  the  prisoner  shall  be 
detained,  or  the  attorney  or  agent  of  such  creditors,  and  to 
the  other  creditors  named  io  the  schedule  of  the  prisoner, 
or  such  of  them  as  the  said  court  shall  think  fit,  and  to  be 
inserted  in  the  Lomhn  Gazette^  and  also,  if  the  said  court 
shall  think  necessary,  in  some  other  newspaper  or  uewspa* 
pers,  and  shall  appoint  a  day  and  place  for  the  hearing  of 
the  matter  of  such  petition,  &c/'  The  question  is,  whether 
that  which  this  act  requires  has  been  complied  with  by  the 
present  defendant.  I  think,  that  io  order  to  carry  into  efi^ect 
the  object  wUch  the  legislature  had  in  passing  this  act,  we 
ought  to  give  it  a  liberal  and  beneficial  construction  in  favor 
oif  the  prisoner.  If  we  are  to  say  that  the  insolvent  is  bound 
to  give  in  bis  schedule  '*  a  full  and  true  description/'  in  the 
literal  sense  of  diose  words,  of  all  and  every  person  and 
persons  to  whom  he  shall  be  indebted,  or  who  to  his  know- 
ledge or  belief  shall  claim  to  be  bis  creditors,  then  if  a  per- 
son happens  to  have  been  trading  with  a  company,  (not 
chartered,)  consisting  perhaps  of  twenty  or  thir^  persons, 
he  must  give  the  names  of  every  one  of  the  persons  fonmng 
such  company,  although,  peradventure,  he  only  knows  one 
or  two.  That  would  certainly  be  the  literal  construction  of 
the  words.  Now  it  cannot  be  contended  that  such  a  con- 
struction ought  to  be  given  to  the  statute ;  and  therefore  we 
must  see  whether,  in  this  particulaf  instance  in  which  the 
question  arises,  the  defendant  has  put  down  in  his  schedule 
such  a  reasonable  description  of  his  creditors,  as  will  put 
them  on  their  guard,  if  they  vnil  look  to  the  London  Gazette, 
which  the  act  of  parliament  makes  the  medium  of  notice, 
and  w31  give  them  an  opportimity  of  opposing  the  fmsoner's 
dischai^e,  if  they  think  fit  so  to  do.  Two  objections  are 
made  to  this  schedirie;  first,  that  it  does  not  contam  a  true 
description  of  the  amount  of  the  debt;  and  second,  that  it 
does  not  contain  a  true  description  of  the  creditors.  As  to 
the  amount  of  the  debt,  the  difference  is  only  two  shillings 
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and  sixpence.  It  is  contended  we  cannot  say  that  two  shtl- 
Ikigs  uid  sixpence  shall  be  left  out  of  the  description  on 
account  of  the  smalfaiess  of  its  value,  unless  we  also  go  the 
length  of  saying  that  pounds  may  be  equally  left  out.  But 
I  think  the  amount  of  the  debt  tbns  described  is  so 
nearly  accurate,  as  manifestly  to  shew  that  the  defendant 
intended  Cedrly  to  describe  the  debt^  and  give  to  his  ere- 
iitan  such  means  of  information  as  would  enable  them  at 
once  to  understand  that  their  debt  was  intended  to  be 
described.  The  defendant  says  in  his  schedule  that  the 
debt  is  8^.  for  coals,  it  ia  impossible  for  us  to  say,  that 
if  die  plaintiffs,  had  divected  their  attention  to  the  schedule, 
tbcj  m«st  not  have  understood  this  to  i^pty  to  the  demand 
which  is.  made  the  sobjectof  the  present  action.  I^  indeed, 
the  som  mentioned  varied  materially  from  the  real  amount, 
that  uMght  be  sufficient  evidence  of  an  intention  to  mislead 
the  ploitiffs,  or  evos  if  that  was  not  the  intention,  yet  if  the 
description  was  sadi  as  might  naturally  mislead,  and  induce 
them  to  think  it  was  not  their  debt,  I  should  have  said  the 
descriptioe  was  not  sufficient;  but  where  the  difference  is  so 
minute,  as  that  it  could  not  have  that  effect,  it  seems  to  me 
that  all  that  the  act  requires  has  been  substantiaUy  coBi|^d 
with.  Then  as  to  the  second  objection,  namely,  that  he 
has  not  given  a  true  descriptioii  of  his  creditors ;  it  was  quite 
impossible  that  the  defendant  could  name  these  two  [riain- 
tifisy  for  theif  names  had  never  been  mentioned  to  him.  All 
his  correspondence  McLcommunics^ion  upon  the  subject  of 
the  coals,  bad  been  widi  Webb  alone.  The  only  name  ever 
mentioned  to  Un  was  that  of  the  Argooi  Coal  Company, 
except  that  on  one  occasion  Webb  told  him  that  Mr. 
Fothergill ''  owned  great  part  of  the  concern ;"  but  this  gave 
him  no  iafarmetioD  as  to  what  sbates-  Mr.  Foihtrgill  bad  in 
it  On  another  occasion  it  is  true  Webb  spcike  to  him  of 
an  unwillingness  to  accept  some  securities  offered  to  him, 
lest  be  should  be  blaaaed  by  his  emfioyer^.  Undoubted^ 
that  was  information  to  the  defeudanl  at  that  time,  that 
Wehb  bad  employers,  but  that  was  a  single  expression 
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passing  in  a  conversation,  which  might  very  likely  escape 
the  attention  or  recollection  of  the  person  to  whom  it  was 
addressed.     It  is  true  that  invoices  were  delivered  in  the 
name  of  the  Argood  Coal  Company^  but  this  was  consistent 
with  a  belief  on  the  part  of  the  defendant  that  Webb  might 
be  a  partner  in  the  company.     The  defendant  delifers  both 
the  securities  in  question  to  Webb,  one  of  which  is  made 
payable  to  the  latter  by  name*     It  is  alleged  in  the  declara- 
tion that  they  were  both  indorsed  to  the  plaintiffs.     This, 
it  is  true,  is  giving  the  promissory  notes  their  legal  effect, 
but  it  is  by  no  means  inconsistent  with  ignorance  on  the 
part  of  the  defendant  that  Webb  had  indorsed  them  to  the 
.  plaintiffs.     Might  not  this  defendant  really  and  reasonably 
suppose  that  Webb  was  the  holder  of  the  notes  at  the  time 
he  prepared  his  schedule,  and  was  the  person  to  whom 
notice  ought  to  be  given  in  order  to  entitle  him  to  his  dis- 
charge?    I  think  he  might  very  reasonably  suppose  that 
Webb  was  the  only  person  entitled  to  the  amount  of  the 
notes,  and  his  liability  to  that  debt  being  expressed  in  the 
schedule,  it  was  by  no  means  calculated  to  mislead  the  real 
creditors ;  but  was  on  the  contrary  calculated  to  give  them  ' 
notice  that  this  was  the  present  very  debt  from  which  the 
defendant  sought  his  discharge.    I  therefore  think  that  the  act 
of  parliament  has  been  sufficiently  complied  with,  and  I  am 
of  opinion  that  a  more  rigid  and  literal  construction  would 
in  many  cases  defeat  the  object  of  the  legislature  and  pre- 
vent a  debtor,  who  has  really  given  his  all,  and  meant  fairly 
and  honestly  to  divide  his  effects  among  his  creditors,  from 
having  that  benefit  and  security  which  the  legislature  meant 
to  provide. 

Ba  YLEY,  J. — If  the  plaintiffs  had  looked  to  the  defendant's 
schedule  they  must  have  understood  that  the  debt  there  de- 
scribed as  due  and  owing  to  Webb,  was  intended  to  describe 
the  debt  supposed  to  be  due  and  owing  to  themselves ;  for 
it  is  stated  to  be  a  debt  due  for  coals.  They  must  also 
have  known  that  he  was  dealing  with  their  house  for  coals, 
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and  as  he  described  the  very  securities  upon  which  he  is 
DOW  sued^  they  could  not  possibly  have. been  misled.  It 
appears  to  me,  therefore,  that  the  defendant  had  substantially 
complied  with  the  Insolvent  Debtors'  Act^  and  that  the  dis- 
charge pleaded  is  an  answer  to  this  action. 
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LiTTLEDALE,  J.  Concurred. 
HoLROYD,  J.  was  absent. 


Rule  discharged. 


Ltttleton  v.  Cross  and  another, -Executors  of  Lush. 

C/OVENANT  against  executors.  Pleas,  plen^  adminis- 
travit,  and  a  retainer  by  one  defendant,  with  the  consent  of 
the  other,  for  his  own  debt.  At  the  assizes  defendants 
pleaded  a  plea  puis  darrein  continuance,  to  which  plaintiff 
having  replied,  defendants  demurred  to  the  replication,  and 
obtained  judgment  on  the  demurrer  («).  A  rule  having  been 
subsequently  obtained  for  taxing  the  whole  costs  of  suit  for 
the  defoidants, 

£.  Bayly  now  shewed  cause.  The  very  utmost  the  de- 
fendants can  claim  are  the  costs  incurred  since  the  plea  puis* 
darrein  continuance;  but  it  will  be  found  that  they  are  not 
entitled  to  any  costs  at  all.  The  only  foundation  for  their 
daim  is  the  statute  8  &  9  ^-  3.  c.  1 1.  s.  2.  (A),  which  was 

(a)  Aote^  vol.  ?.  175. 

{h)  Which  states  that  *'  forasmach  as  for  want  of  a  sufficient  provi- 
sion by  law  for  the  payment  of  costs  of  suit,  divers  evil-disposed  persons 
are  encouraged  to  bring  frivolous  and  vexatious  actions,  and  others  to 
neglect  the  due  payment  of  their  debts;  be  it  further  enacted,  that  if 
anj  person  or  persons  shall  commence  or  prosecute  in  any  court  of 
record,  any  action,  plaint,  or  suit,  wherein  upon  any  demurrer  either  by 
plaintiff  or  defendant,  judgment  shall  be  given  by  the  Court  against  such 
plaintiff;  or  if  at  any  time  after  judgment  given  for  the  defendant  in  any 
Mch  actioo,  plaint,  or  suit,  the  plaintiff  shall  sue  any  writ  of  error  to 

VOL.  VI.  O 


Wednesday, 
May  4, 

Where  de- 
fendants, at 
the  assizes, 
pleaded  a  plea 
puis  darrein 
dbnti  nuance, 
to  which  plain- 
tiff having  re- 
plied, de^nd- 
aiits  demurred 
to  the  replica- 
tion, and  ob- 
tained judg- 
ment on  de- 
murrer :— 
Held,  that 
they  were  en- 
titled to  the 
costs  incurred 
since  the  plea 
puis  darrein 
continuance 
only. 
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passed  for  the  purpose  of  preventing  frivolous  and  vexatious 
suits.  But  this  was  not  a  frivolous  or  vexatious  suit. 
When  the  cause  was  commenced  the  plaintiff  had  a  sub- 
stantial right  of  action,  and  that  was  defeated  only  by  matter 
ex  post  facto,  which  the  plaintiff  had  no  means  either  to 
anticipate  or  prevent,  and  which  the  defendants  pleaded  puis 
darrein  continuance.  Before  the  statute  passed,  there  would 
have  been  no  pretence  for  this  rule ;  and  as  the  case  does  not 
come  within  the  purview  of  the  statute^  the  rule  cannot  be 
supported  now.  No  case  can  be  found  expressly  in  point, 
but  in  Toms  v.  Lloyd  {a)  the  Court  gave  to  the  statute  the 
construction  now  contended  for. 


Campbell  Q,ud  Jeremy,  contrii.  .  Tlie  defendants  are  entitled 
to  the  whole  costs  of  suit.  The  words  of  the  statute  are 
that  the  defendant  shall  recover  '^  his  costs  ;*'  it  makes  no 
distinction  betyreen  costs  before  and  after  plea.  The  plaintiff 
proceeded  after  the  plea  puis  darrein  continuance  at  his  peril, 
for  he  might  then  have  taken  judgment  of  assets,  quando 
acciderint.  If  he  had  done  that,  be  would  have  sheltered 
himself  from  the  payment  of  any  costs ;  but  as  he  elected  to 
proceed,  he  has  placed  himself  in  the  same  situation  as  a 
party  who  proceeds  with  a  suit,  after  money  has  been  paid 
into  Court;  and,  under -such  circumstances,  if  the  plaintiff 
eventually  fails,  it  has  been  held  that  he  is  liable  for  all  costs. 
Jeffs  V.  Smith  (A).  As  to  the  decision  in  Toms  v.  Lloyd,  it 
has  no  bearing  upon  the  present  case,  for  it  proceeded  upon 
entirely  different  grounds,  namely,  that  judgment  on  de- 
murrer to  a  plea  in  abatement  was  not  conclusive  of  the 


annul  the  said  judgment,  and  the  said  judgment  shall  be  afterwards 
affirmed  to  be  good,  or  the  said  writ  of  error  shall  be  discontinued,  or 
the  plaintiff  shall  be  nonsuited  therein;  the  defendant  in  every  such 
action,  plaint,  suit,  or  writ  of  error,  shall  have  judgment  to  recover  his 
costs  against  every  «uch  plaintiff,  and  have  execution  for  the  sime  by 
capias  ad  satisfaciendum,  fieri  facias,  or  elegit. 

(a)  n  Mod.  195.    1  Ld.  Raym.  337.  S.  C. 

{b)  4  Taunt.  196. 
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merits  of  the  case ;  and  the  same  rule  was  afterwards  laid 
down  in  Garland  v.  Exton  (a). 

Bay  LEY,  J.(&). — I  am  of  opinion  that  the  defendants  are 
entitled  to  their  costs ;  but  I  take  those  words  to  mean,  those 
costs  incurred  since  the  time  of  pleading  the  plea  puis  dar^ 
rein  continuance,  and  those  only.  The  enacting  clause  of 
th^  act  of  parliament  is  not  confined,  like  the  preamble,  to 
persons  bringitig  frivolous  and  vexatious  suits,  for  the  words 
there  are  ''  commence  or  prosecute;"  and  we  must  not 
foiget  that  an  action  very  properly  and  conscientiously  com« 
menced,  may  be  most  frivolously  and  vexatiously  prosecuted 
or  continued.  I  think  the  present  is  an  instance  in  point. 
When  the  plea  puis  darrein  continuance  was  pleaded,  the 
plainuff  had  his  election  either  to  submit  or  to  proceed  with 
the  action.  He  elected  to  proceed,  and  put  upon  the  record 
a  replication,  which  was  subsequently  held  to  be  bad  in  law. 
The  subsequent  costSu  therefore,  were  incurred  by  his  own 
act,  and  for  those  costs  I  think  he  is  liable ;  but  for  those 
only,  because  he  had  good  grounds  for  commencing,  though 
not  for  proceeding  with  his  action. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  plaintiff 
had  a  good  cause  of  action  when  he  commenced  the  suit ; 
therefore  the  defendants  are  not  entitled  to  all  the  costs. 
But  they  are  entitled  to  some  costs,  for  the  suit  was  impro-* 
perly  proceeded  in.  The  true  construction  of  the  statute 
seems  to  me  to  h,e,  that  the  plaintiff  is  to  pay  the  costs 
so  for  only  as  he  has  wrongfully  prosecuted  the  action.  In 
the  present  case,  that  is  since  the  plea  puis  darrein  conti- 
nuance only,  and  therefore  he  is  liable  for  those  costs  only 
which  have  been  incurred  subsequent  to  that  period. 

^''  Rule  absolute « 

(a)  S  Ld*  Baym.  992.  (6)  Abbott^  C.  J.  was  absent. 
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Wtdne^day,  The  Ki  N  O  t7.  H  A  LL. 

The  record  of  CONVICTION  of  the   defendant,    hy  default,   on   the 
by  defauUfUp-  Statute  5  Ann.  c.  14.  for  killing  game,  which  being  returned 

on  the  5  Ann,  into  this  Court  by  certiorari, 
c.  14.  must 

shew  thst  thfi 

defendant  has       Carter  moved  that  it  be  quashed,  for  not  shewing  on  the 
been  personals  face  of  it  that  the  defendant  had  been  served  personally  with 

iy  summoned  i      .   i.  •  ^       l     i_ 

to  appear  to      the  summons  to  appear  to  the  mformation.     On  the  bare 

IbV"^''''"""    suggestion  of  this  defect,  the  Court  called  upon 

W.  E.  Taunton,  coutril,  who  contended  that  personal  ser- 
vice of  the  summons  was  unnecessary,  and  rertainly  need 
not  be  stated  on  the  record.  Here  the  record  stated  that 
the  defendant  had  been  "  duly  summoned,"  which  imported 
all  reasonable  circumstances,  and  the  Court  would  intend  a 
personal  service  to  have  taken  place  if  that  were  necessary. 
But  here  enough  was  to  be  collected  from  the  record,  that 
there  had  been  in  fact  a  personal  service  of  the  summons. 
In  Rex  v«  Simpson  (a)  an  averment  '*  licet  debits  summouitus 
ad  hoc  tempus  et  hunc  locum"  (referring  to  the  day  and 
place  of  the  conviction)  was  held  to  be  sufficient :  and  in 
8  Mod.  309-  Parker,  C.  J.  cites  this  case  as  an  authority 
that  '^  having  been  summoned"  is  sufficient.  In  Regina 
V.  Green  (fi),  Poms,J.  was  of  opinion  that  the  allegation 
^'  debits  summonitus"  imported  all  reasonable  circum- 
stances. There  is  no  express  authority  in  the  books,  that 
the  summons  must  appear  to  have  been  personal.  Service 
at  the  party's  last  place  of  nbode  would  be  quite  sufficient. 

Abbott,  C.J. — Without  giving  any  opinion  that  a  per- 
sonal service  in  all  cases  is  absolutely  necessary,  it  is  suffi- 
cient to  say  that,  in  this  case,  no  sufficient  substantial  per- 
sonal servide  appears  to  have  taken  place,  and  therefore  the 
conviction  must  be  quashed. 

(fl)  10  Mod.  248, 382.  1  Stra.  46.  S.  C.  (p)  10  Mod.  213. 
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Bayley,  J. — It  is  consistent  with  every  analogy  that  a 
party  shall  not  be  concluded,  without  personal  service  of 
the  process  which  is  to  affect  his  liberty.  It  is  laid  down 
in  Bum,  Boscawm,  Nares  and  other  text  books  (a),  that  per- 
sonal service  of  the  summons  is  necessary,  unless  where  it 
is  expressly  dispensed  with  by  statute.  Of  this  opinion  was 
Lord  C.J.  Parker  in  Rex  v.  Simpson  {b).  In  that  case  there 
was,  in  fact,  a  personal  service;  but  the  main  point  decided 
was,  that  a  defendant  who  did  not  chuse  to  appear  after 
being  duly  summoned  might  be  convicted  in  his  absence. 
If  the  defendant  appears  and  makes  a  defence,  it  must  be 
taken  that  he  was  duly  sumAioned;  but  if  the  conviction  is 
by  default,  it  must  be  clearly  shewn  on  the  face  of  the 
record  that  he  had  been  personally  served,  and  had  an  op- 
portunity of  being  heard.  Here  it  could  not  be  stated  that 
the  defendant  was  personally  served,  because  what  is  recited 
is  repugnant  to  the  fact.  In  jReg.  v.  Dyer  (c)  it  was  stated 
dbat  the  defendant  was  summoned  to  appear  and  did  appear 
on  Tuesday,  the  17th  of  Jpril,  &c.  In  fact  the  1 7thof  Jpril 
fell  on  a  Friday:  and  it  being  objected  that  the  time  of  the 
sunmions  being  impossible,  it  was  the  same  as  if  there  had 
been  no  summons,  the  court  quashed  the  conviction  on  this 
ground,  saying, ''  there  could  be  no  such  day,  and  therefore 
he  could  not  appear  thereupon ;  and,  when  one  day  is  set 
forth,  his  appearance  on  another  cannot  be  intended." 
This  is  an  authority  in  principle  governing  the  present  case. 
1  think  this  conviction  must  be  quashed  for  not  shewing  that 
the  defendant  was  personally  summoned.  i 
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HoLROYD,  J.  and  Littledalb,  J.  concurred. 


Conviction  quashed. 


(a)  See  1  Bum,  Tit  Conmclum^  737.  Ed.  24.  by  Cbetwynd.  B05c.6O. 
and  P«/!ey  on  Canvictiont^  2d  Ed.  by  Dowling,  26. 

(b)  IQ  Mod.  .345. 

(c)  1  Salk.  181.  Vide  Rex  v.  Ptclon,  2  East,  196. 1  Stra.  261. 1  Salk. 
383.  3  Burr.  1785.  and  1  East,  629. 
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,„  ,     ,  The  King  v.  The  Company  of  Proprietors  of  the 

Wednenun^, 

May^,  Oxford  Canal  Navigation. 

Oxford ckvitX    UPON  appeal  against  a  rate  made  for  the  relief  of  the 

Co.  are  en-  *    p^^y  Jq  ^i,^^  ^^^  ^f  |j,g  parish  of  Sow  which  is  situate  within 

titled  to  take     '^  . 

certa'iD  mi/ea^e  the  county  of  the  city  oi  Coventry  ^hy  which  the  defendants 

eoo(h  Da^be  ^^"^^  assessed  in  respect  of  their  tonnage  dues  in  that  part 
along  their  of  the  parish,  the  sessions  ordered  the  said  rate  to  be 
S3"g.  3.  c.  so!  ^n^^udcdy  hy  reducing  the  sum  on  which  the  said  defend- 
the  Grand  ants  are  assessed,  to  £\9J0O,  and  the  sum  assessed  to  ,£60; 
Canal  Co.  in  and  that  the  said  rate  so  amended,  be  confirmed,  subject  to 
consideration    |j,g  opinion  of  this  Court  on  the  following  case : 

of  the  injury  *  ,  ° 

which  their  The  defendants  were  incorporated  by  an  act  of  9  Geo*  3. 

iike?y  to  do  entitled,  ^'  An  act  for  making  and  maintaining  a  navigable 
the  Oxford,  canal  from  the  Coventry  canal  navigation  to  the  city  of 
the  latter  what  Oi/ord"  and,  by  virtue  of  the  powers  given  to  them  by 

a?e  called         ^jj^  ^aid  act,  they  purchased^  and  are  now  the  owners  of 

compensation 

rata  in  lieu     the  canal  and  towing-path  in  the  respondent  parish,  having 

of  the  former  ^^  other  lands,  nor  occupying  nor  possessing  any  other  pro- 
same  sort  of  perty  therein.  By  the  above-mentioned  act  they  were  em- 
alongth^^Qx^  powered  to  demand  and  enforce  the  payment  of  tonnage 
ford  to  and  and  wharfage,  at  a  certain  rate  per  mile,  for  all  coal,  stones. 
Grand  Juno    timber,  and  other  goods  carried  upon  or  through  their  canal ; 

turn, «  without  and  the  tonnage  commonly  taken  by  them  at  the  time  of 

any  regard  to  ,  ^  j  j 

the  distance**  making  the  above  rate  was  one  penny  per  ton  per  mile,  for 

might  pass  coals,  and  one  penny  halfpenny  per  ton  per  mile  for  other 

along  the  Ox-  sorts  of  merchandize.    This  tonnage  is  usually  called  the 

that  the  com-  "^il^  Tonnage,  as   distinguished   from  the  compensation 

pensation  tonnage  hereinafter  spoken  of.     By  a  subsequent  attof  par- 

equally  liable  Hament  passed  in  the  33  Geo,  3.  c.  80.  which  was  an  act  for 

to  be  assessed  making  a  new  canal  to  be  called  the- Grand  Junction  Canal, 
to  the  poor,  o  ^  ^ 

with  the  mile-  after  reciting  that  it  was  apprehended  the  making  the  said 

age  duties,  pro  , 

tanto,  in  each  and  every  parish  through  which  the  Oxford  canal  passed. 

A  canal  company,  being  rateable  to  the  poor  as  **  occupiers  of  land,"  can  only  be 
rated  by  the  same  estimate  as  other  land  in  the  parish,  namely,  according  to  the 
value  of  their  tolls  to  lie  let  by  the  year. 
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mteiided  canal  would  be  injurious  to  the  company  of  pro- 
prietors of  the  Oxford  canal  navigation;  and  that  it  was 
agreed  that  the  compensation  thereinafter  mentioned  should  v, 

be  made  to  them  as  an  indemnification  against  any  such  ^^Canal**^ 
injury,  it  was  (amongst  other  things)  enacted:  That  instead  Compaky. 
of  the  tolls,  rates  and  duties  which  would  have  been  pay- 
able to  the  company  of  proprietors  of  the  said  Oxford  canal 
by  virtue  of  the  above-mentioned  act  9  Oeo.  d.  and  certain 
other  acts  «of  parliament  specified,  for  or  in  respect  of  the 
coals,  goods,  and  other  things  thereinafter  mentioned,  and 
made  chargeable  with  certain  rates  to  the  said  company,  it 
should  be  lawful  for  the  said  company  of  proprietors  of 
the  Oxford  canal  navigation^  to  ask,  demand,  take,  and 
receive,  to  and  for  their  own  proper  use  and  behoof,  the 
respective  rates  thereinafter  mentioned,  (that  is  to  say,)  for 
all  coals  which  shall  pass  from  the  said  Oxford  canal,  into 
or  apoD  the  said  intended  canal,  the  sum  of  25.  Qd.  per  ton, 
and  so  in  proportion  for  a  less  quantity  than  a  ton,  without 
amy  regard  to  the  distance  the  same  should  pass  upon  the 
said  Oxford  canal ;  and  for  all  other  goods,  wares,  merchan- 
dize,  and  things,  which  should  pass  from  any  navigable  canal 
into  or  upon  the  said  Oxford  canal,  and  from  thence  into  or 
upon  the  said  intended  canal,  or  from  the  said  intended 
canal,  into  or  upon  the  said  Oxford  canal,  and  from 
thence  into  or  upon  any  other  navigable  canal,  (except  cer^ 
tain  articles  in  the  act  specified,)  the  sum  of  4s.  4d.  per 
ton,  and  so  in  proportion  for  a  less  quantity  than  a  ton, 
without  any  regard  to  the  distance  the  same  should  pass 
upon  the  said  Oxford  canal.  The  act  then  provides  for  the 
collecting  and  recovering  this  last  mentioned  tonnage,  and 
also  that  in  the  event  hereafter  of  such  tonnage  not  amount- 
ing to  certain  specified  sums  within  each  year,  the  com- 
pany of  proprietors  of  the  said  intended  canal  should  make 
good  the  difference;  and  it  points  out  the  mode  of  ascer- 
taining and  recovering  such  difference.  The  tonnage  pay- 
able to  the  defendants  under  this  last  mentioned  act  is  usually 
called  the  Compensation  Tonnage.     No  part  of  the  mile  or 
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compensation  tonnage  is  collected  in  the  parish  of  Sow. 
The  entire  length  of  the  Oxford  canal  is  9 1  miles.    The 
X7.  Grand  Junction  canal  unites  with  it  at  Braumton,  and  the 

The  Oxford  distance  from  that  place  to  where  it  joins  the  Coventry 
Company,  canal,  is  34  miles  seven-eighths,  of  which  two  miles  one- 
eighth  are  in  the  respondent  parish.  This  latter  canal,  viz. 
the  Coventry,  is  the  only  navigable  canal  which  joins  the 
Oxford  in  this,  its  northern  part,  and  the  proprietors  thereof 
take  the  tonnage  of  coals  upon  two  miles  of  the  Oxford 
canal,  being  the  first  two  miles  from  the  junction  thereof 
with  the  Coventry  canal  at  Longford,  and  the  proprietors  of 
the  Oxford  CBnvA  take  the  tonnage  of  all  merchandize  (except 
coals)  which  Are  carried  upon  any  part  of  the  Oxford  canal, 
and  afterwards  upon  the  Coventry  canal  within  three  miles 
and  a  half  from  the  junction  of  the  said  two  canals  at  Long' 
ford  aforesaid  towards  Coventry.  For  coals  which  pass 
along  the  Oxford  canal  in  the  respondent  parish,  the  defend- 
ants receive  the  mile  tonnage  if  they  do  not  afterwards  enter 
the  Grand  Junction  canal ;  but  if  they  do,  then  they  receive 
the  compensation  tonnage  only,  whether  they  have  passed 
into  the  Oxford  canal  from  any  other  canal  or  not ;  for  other 
sorts  of  merchandize,  which  pass  from  the  Coventry  canal 
into  the  Oxford  canal,  and  thence  into  the  Grand  Junction 
canal,  or  from  the  Grand  Junction  canal  into  the  Oxford 
canal,  and  thence  into  the  Coventry  canal,  in  both  which 
cases  such  merchandize  must  necessarily  pass  through  the 
parish  of  Sow,  they  receive  the  compensation  tonnage ;  but 
in  all  other  cases  they  receive  the  mile  tonnage.  The  com- 
pensation tonnage  is  never  exactly  what  the  mile  tonnage 
would  have  been.  The  defendants  derive  no  profit  what- 
ever from  their  land  in  the  parish  of  Sow,  except  from  the 
tonnage  payable  to  them  by  virtue  of  the  above-mentioned 
acts  of  parliament,  if  any  part  of  that  tonnage  can  legally  be 
considered  as  such.  The  occupiers  of  land  in  the  parish  of 
Sow  are  rated  in  the  present  assessment,  upon  the  respective 
rents,  taking  those  rents  as  a  criterion  of  the  value  of  the 
land.    The  defendants  are  rated  upon  the  full  amount  ot 
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their  toUs^  which  are  calculated  to  amount  to  <£  J  200  per 

annum;  whereas  the  same  tolls  are  worth  only  ,£lO0O  per     rrT*^]^^^ 

annum  to  be  rented  by  a  third  person.  v. 

The  questions  for  the  opinion  of  the  Court  arc,  Canal**^ 

First,  whether  the  defendants  are  liable  to  be  rated  for     Company. 
any  of  their  tolls  in  the  parish  of  Saw;  if  not,  the  assess- 
ment on  the  defendants  is  to  be  struck  out  of  the  rate. 

Second,  whether  they  are  liable  to  be  rated  in  the  parish 
of  Saw  for  part  of  the  compensation  tonnage  for  coals  pass- 
ing out  of  the  Oxford  canal  into  the  Grand  Junction  canal, 
which  have  passed  along  the  Oxford  canal  in  the  parish  of 
Sow — ^if  they  are  not,  four  twenty-fourths  of  the  sum  at 
which  they  are  assessed  are  to  be  deducted  from  the 
assessment. 

Third,  whether  they  are  liable  to  be  rated  in  the  parish 
of  Sow  for  part  of  the  compensation  tonnage  received  in 
respect  of  merchandize  (not  being  coals)  passing  out  of  any 
navigable  canal  into  the  Oxford  canal,  and  thence  into  the 
Grand  Junction  canal,  in  respect  of  such  part  of  the  said, 
merchandize  as  has  passed  along  the  Oxford  canal  in  the 
said  parish  of  Sow.  If  they  are  not,  then  eight  more 
twenty-fourths  are  to  be  deducted  from  the  sum  assessed  on 
the  defendants. 

Fourth,  whether  they  are  liable  to  be  rated  in  the  parish 
of  Sow  for  part  of  the  compensation  tonnage,  received  in 
respect  of  merchandize,  not  being  coals,  passing  out  of  the 
Grand  Junction  canal  into  the  Oxford  canal,  and  thence 
into  any  other  navigable  canal  in  respect  of  such  part  of  the 
said  merchandize  as  has  passed  along  the  Oxford  canal  in 
the  parish  of  Sow.  If  they  are  not,  then  five  more  twenty- 
fourths  are  to  be  deducted  from  the  sum  assessed  on  the 
defendants. 

Fifth,  supposii^  the  defendants  to  be  rateable  iir  respect 
of  the  above  tolls,  or  any  part  of  them,  in  the  parish  of  Sow, 
whether  the  sum  on  which  they  are  assessed  in  the  above 
rate  ought  not  to  be  reduced  to  the  amount  which  such  tolls 
would  be  worth  to  be  rented  by  a  third  person. 
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Copley,  A.  G.  in  support  of  the  order  of  sessions.     After 

the  recent  decisions,  it  will  hardly  be  disputed  on  the  other' 

^  side,  as  a  general  principle,  that  the  tolls  of  a  canal  are 

The  Oxford   rateable  in   each  and   every  parish  respectively,  through 
Canal 
Company,     which  the  navigation  passes,  in  proportion  to  the  quantity  of 

land  covered  with  water  in  such  parish  (a),     [The  counsel 
for  the  defendants  said  they  could  not  now  dispute  this  pro» 
position.]     The  question  then  is,  whether,  in  this  particular 
instance,  the  defendants  are  rateable  pro  tanto  in  the  parish 
of  Sow,  for  the  mileage  and  compensation  tolls  which  they 
are  entitled  to  take  under  and  by  virtue  of  the  acts  of  par« 
liament  referred  to  in  the  case*     By  the  9  Geo.  3.  which 
was  passed  for  the  purpose  of  making  a  canal  from  Ccven^ 
try  to  Oxford,  the  defendants  were  empowered  to  take  a 
mileage  toll  of  one  penny  upon  coals,  and  three-halfpence 
upon  other  sorts  of  merchandize,  passing  along  the  Oxford 
canal.    That  canal  runs  through  a  great  many  different 
parishes,  and  amongst  others,  the  parish  of  Sam,  and  there- 
fore it  is  properly  admitted  on  the  other  side  that,  if  the 
case  stopt  there,  the  defendants  woidd  be  rateable  in  that 
pariah  for  a  proportion  of  the  tolls  taken  on  the  whole  line 
of  the  canal.     By  the  33  Geo.  3.  c.  80.  called  the  Grand 
Junction  canal  act',  which  was  passed  for  the  purpose  of 
making  a  communication,  by  means  of  a  new  canal,  with 
the  Coventry  canal  and  the  city  of  Oxford,  after  reciting 
that  it  was  apprehended  that  the  aiakii^  the  new  canal 
would  be  injurious  to  the  proprietors  of  the  Oxford  canal, 
by  depriving  them  of  a  portion  of  their  mileage  duties,  and 
that  it  was  agreed  that  there  should  be  a  compensation 
made  to  them  as  an  indemnification  against  any  such  injury, 
it  was  enacted,  that,  in  Heu  of  the  mileage  duties  payable 
under  the  Oxford  canal  act,  the  proprietors  were  to  be  en- 
titled to  take  certain  other  rates,  namely,  25.  9^.  per  ton 
upon  coals,  and  45.  4d.  per  ton  for  all  other  goods  passing 

(a)  Vide  Rex  v.  The  Trent  and  Merset^,  and  the  cases  there  collected, 
ante,  vol.  ii.  752;  Rex  v.  Palmer^  vol.  ii.  793;  and  Rex  v.  The  Earl  of 
Portmore,  vol.  ii.  798% 
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into  their  canal,  and  from  thence  into  the  intended  canal,  or 
from  the  intended  canal  into  the  Oxford  canal,  and  from 
thence  into  any  other  canal,  without  any  regard  to  the  dis-  v. 

Unce  the  same  should  pass  upon  the  Oxford  canal.  This,  ^^'canYl*'^ 
which  is  called  the  Compensation  Tonnage,  is  given  as  an  Compant. 
equivalent  for  the  Mileage  Duty  which  would  otherwise 
have  been  payable  on  the  Oxford  canal.  The  main  ques- 
tion then  is,  whether  the  substitution  of  the  compensation 
tonnage  in  lieu  of  the  mileage  duty  makes  any  difference  in 
principle  as  to  the  liability  of  the  defendants  to  be  rated  pro 
tanto  in  the  parish  of  Sow.'  No  difference  can  possibly  be 
suggested.  There  is  no  doubt  that,  if  the  Grand  Junction 
canal  company  had  not  made  this  agreement  with  the  de- 
fendants, the  latter  would  have  been  entitled  to  the  mileage 
duty  upon  goods  either  passing  into  the  Oxford  canal  from 
the  Grand  Junction^  or  vice  versi;  and  if  so,  then  the 
mileage  duty  would  have  been  rateable  pro  tanto  in  How. 
The  operation  of  the  33  Geo.  3.  c.  80.  is  only  to  substitute 
one  mode  of  payment  for  the  other,  but  still  the  principle 
of  rateability  is  the  same.  The  compensation  duty  is  to  be 
rated  in  SoWy  precisely  on  the  same  footing  that  the  mileage 
duty  would  have  been  rateable.  Here  it  is  found  that  all 
goods  passing  from  the  Coventry  canal  into  the  Oxford^  and 
thence  into  the  Grand  Junction,  and  vice  versa,  necessarily 
go  through  the  parish  of  Sow,  and  therefore  the  rate  attaches 
io  that  parish  upon  so  much  of  the  duties  as  are  earned 
by  passing  through  it.  Four  of  the  questions  proposed 
for  the  opinion  of  the  Court  all  resolve  themselves  into  the 
same  principle.  First,  as  to  the  general  question,  that  is 
given  up  by  the  other  side  as  untenable.  Second,  the  de- 
fendants are  clearly  liable  to  be  rated  in  Sow  for  part  of 
the  compensation  tonnage  for  coals  passing  out  of  the  Ox- 
ford  into  the  Grand  Junction,  which  have  passed  along  the 
former  in  the  parish  of  Sow.  Third,  upon  the  same  prin- 
ciple, they  are  liable  to  be  rated  for  part  of  the  compensa- 
tion received  in  respect  of  other  merchandize  passing  in  like 
manner :  and  fourth,  they  are  also  liable,  for  the  same  rea- 
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son^  to  be  rated  for  merchandize  passing  out  of  the  Grand 
Junction  into  the  Oxford,  and  thence,  into  any  other  canal, 
V.  in  respect  of  such  merchandize  as  passed  along  that  part  of 

The  Oxford  ^j^^  canal  in  Sow.  The  sessions  have  fixed  the  precise  sum 
Company,  at  which  the  defendants  are  to  be  rated.  Upon  the  fifth 
and  last  question,  there  is  no  necessity  for  any  ai^ument, 
the  respondents  being  willing  to  abide  by  the  decision  of 
the  Court  upon  that  point.  It  is  certainly  not  easy  to  dis- 
tinguish the  case  of  the  defendants  firom  that  of  any  other 
occupiers  of  land,  the  rateability  being  incurred  in  respect 
of  their  occupancy  of  land  within  the  meaning  of  the  statute 
43  Eliz.  c.  2.  If  land  be  let,  the  rent  must  be  the  measure 
of  the  value.  So  if  tolls  be  let,  the  rent  must  be  taken  as 
the  measure  of  the  value,  and  rated  accordingly. 

Adams,  Serj.  and  Tindal,  on  the  same  side,  were  stopped 
by  the  Court. 

Tancred,  Holbech  and  Goulburn,  contrd.  Upon  the  first 
question  propounded  in  this  case,  it  is  certainly  now  too 
late  to  contend,  after  the  recent  decisions  upon  the  point, 
that  if  the  proprietors  of  a  canal  are  rateable  as  occupiers 
of  land,  in  respect  of  the  profit  arising  from  tolls,  they  are 
liable  to  be  rated  in  each  and  every  parish  through  which 
the  canal  passes.  The  three  following  questions,  therefore, 
will  depend  upon  the  question  whether  the  33  Geo.  3.  c.80. 
has  not  the  effect  of  taking  this  case  out  of  the  operation 
of  that  general  principle.  It  will  not  be  denied  on  the 
other  side  that  tolls,  per  se,  are  not  rateable  to  the  poor, 
and  that  the  only  principle  upon  which  they  can  be  rated 
is,  that  they  are  to  be  considered  as  profit  arising  from  the 
land  in  the  parish  in  which  the  assessment  is  made,  and 
consequently  that^  unless  they  are  referrible  to,  and  necessa- 
rily  connected  with  the  land  itself  in  that  very  parish,  they 
are  not  rateable.  If  then  it  can  be  made  out  that  the  com- 
pensation tonnage  given  by  the  Grand  Junction  canal  act 
to  the  defendants,  is  not  in  any  respect  connected  with,  or 
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referrible  to  laod  in  the  parish  of  Sow,  it  is  not,  according 
to  law,  the  subject  of  a  poor's  rate.  The  question  is  not  in 
lieu  of  what  it  is  substituted,  but  what  it  is  per  se.  Admit- 
ting, as  the  defendanU  do,  that  the  mileage  tolls  collected  The  Oxford 
under  the  9  Crfo.  3.  would  have  been  rateable  m  the  parish  Company. 
of  Sow,  if  die  Grand  Junction  canal  act  had  not  passed, 
still  it  18  submitted  that  the  effect  of  that  statute  is  to  put 
an  end  to  that  liability,  and  introduce  a  new  mode  of  com- 
pensation, which  cannot  become  the  subject  of  a  rate. 
Now  the  33  Geo.  3.  c.  80.  enacts,  '*  that  instead  of  the  tolls, 
rates,  and  duties  which  would  have  been  payable  to  the 
company  of  proprietors  of  the  said  Oxford  canal  by  virtue 
of  the  9  Geo,  3.  for  or  in  respect  of  the  coals,  goods,  or 
other  things  thereinafter  mentioned,  and  made  chargeable 
with  certain  rates,  to  the  said  company,  it  shall  be  lawful 
for  the  said  company  to  ask,  demand,  take  and  receive,  to 
and  for  their  own  proper  use  and  behoof,  the  respective 
rates  hereinafter  mentioned,  (that  is  to  say,)  for  all  coals 
which  shall  pass  from  the  said  Oxford  canal  into  or  upon 
Ae  said  intended  canal,  the  sum  of  2s.  9^.  per  ton,  withont 
any  regard  io  the  distance  the  same  should  pass  upon  the 
said  Oxford  canal,  and  for  all  otb<er  goods  which  should 
pass  from  any  navigable  canal  into  or  upon  the  said  Oxford 
canal,  and  from  thence  into  or  upon  the  said  intended  canal, 
or  from  the  said  intended  canal  into  or  upon  the  said  Oxford 
canal,  and  from  thence  into  or  upon  any  other  navigable 
canal,  the  sum  of  4«.  4d.  per  ton,  without  any  regard  to  the 
distance  the  same  should  pass  upon  the  said  Oxford  canal.^' 
In  no  sense  of  the  word,  can  this  compensation  be  considered 
as  tolls.  The  act  itself  speaks  of  it  as  rates,  not  tolls ;  and 
this  distinction  seems  to  have  been  studiously  introduced, 
for  this  obvious  reason,  namely,  that  in  every  instance  these 
rates  are  to  be  paid  without  any  regard  to  the  distance  that 
the  particular  commodities  shall  pass  along  the  Oxford 
canal.  What  is  called  the  compensation  rate  is  payable  to 
the  same  amount  on  the  goods,  whether  they  are  carried  only 
the  distance  of  a  quarter  of  a  mile,  or  along  the  whole  length 
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of  the  canal.     It  is  true  that  the  compensation  rate  is  paid 
as  a  whole,  but  still  without  reference  to  the  distance  the 
9.  goods  are  carried.    These  rates  only  become  payable  in 

The  Oxford  consequence  of  the  goods  passing  out  of  the  Oxford  into 
Company,  the  Grand  Junction  canal,  or  vice  vers^.  Undoubtedly 
goods  which  are  carried  only  upon  the  Oxford  canal,  and 
do  not  go  either  upon  the  Coventry  or  Grand  Junction 
canals,  would  be  liable  to  the  mileage  tolls,  and  conse- 
quently they  would  be  rateable  pro  tanto  in  Sow,  But  here 
the  compensation  rate  is  payable  without  reference  to  the 
distance  the  goods  may  be  carried,  and  therefore,  unless  it 
could  be  shewn  that  the  land  in  Sow  earned  something  in 
respect  of  the  compensation  rate,  that  rate  would  not  be 
assessable  in  that  parish.  The  parish  of  Sow  has  no  right 
to  rate  a  profit  which  is  gained  by  the  defendants  elsewhere, 
and  totally  independent  of,  and  disconnected  with,  land  in 
that  parish.  If  that  part  of  the  canal  \fhich  is  in  Sow  be 
not  traversed  by  goods,  which  pay  the  compensation  rate, 
it  cannot  be  said  that  Sow  earns  any  thing  so  as  to  entitle  it 
to  come  upon  the  defendants  for  a  contribution.  The 
compensation  rate  attaches  the  moment  goods  pass  upon 
the  smallest  portion  of  the  Oxford  canal,  and  would  become 
payable  though  they  never  went  upon  the  land  in  Sotr,  and 
therefore  that  parish  cannot  be  said  to  have  earned  anything 
to  entitle  it  to  assess  the  compensation  rate.  The  definition 
in  the  books  of  a  toll  traverse,  is  something  paid  for  the 
liberty  of  passing  over  land  of  another ;  but  here  this  com- 
pensation  is  payable  though  the  land  in  Sow  be  neither 
passed  through  or  over.  [Bayletfj  J.  Suppose  the  Oxford 
canal,  instead  of  passing  through  many  different  parishes, 
passed  only  through  one  parish,  would  not  that  parish  be 
entitled  to  a  rate  upon  the  compeofisation  duty  ?]  Certainly 
not,  if  the  argument  be  well  founded,  that  the  effect  bf  the 
Grand  Junction  act  is  to  abolish  the  old  tolls  which  were 
payable  on  the  Oxford  canal,  and  substitute  something 
else  by  way  of  compensation.  This  is  not  to  be  treated  as 
a  profit  arising  from  tolls,  but  as  a  money  compensation 
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for  a  supposed  injury,  which  is  something  totally  different. 

This  is  a  compensation  growing  out  of  a  private  agreement 

between  the  Grand  Junction  and  the  Oxford  canal  com-     ~    «. 

panies,  and  ratified  by  act  of  parliament.     In  its  very  nature   The  Oxford 

it  is  different  from  tolls,  and  is  not  payable  with  reference     Compant, 

to  any  particular  place,  and  consequently  could  not  be  rated 

any  where.    Hy  the  act  of  parliament  it  is  stipulated  that  if 

the  rates  do  not  amount  to  a  given  sum  within  the  year,  the 

Grand  Junction  canal  company  are  to  make  up  the  differ* 

ence.    It  is  wholly  immaterial  to  the  defendants  whether 

the  rales  taken  upon  the  goods  amount  to  more  or  less,  for 

the  Grand  Junction  canal  company  undertakes  to  indemnify 

them  to  a  specific  amount ;  so  that  this  is  to  be  considered 

as  a  gross  payment,  and  it  is  clear  that  a  mere  gross  money 

payment  is  not  rateable  to  the  poor.    But  assuming  that 

these  compensation  rates  are  rateable  anywhere,  they  cannot 

be  rateable  in  the  parish  of  Sow.    They  are  given  to  the 

defeodaots  as  a  compensation  for  the  privilege  of  entering 

their  canal,  without  any  regard  to  distance,  and,  standing 

upon  the  footing  of  lock  dues,  come  within  the  principle  of 

Rex  V.  Macdonald  (a),  and  -can  only  be  rated  where  the 

payment  is  actually  made.    Then,  lastly,  at  all  events  die 

defendants  are  rated  too  high.    They  can  only  be  assessed 

at  the  amount  which  the  tolls  would  be.  worth  to  be  rented 

by  a  third  pers<Mi ;  and  therefore  in  that  respect  the  rate 

Bust  be  sent  back  to  the  sessions  to  be  amended. 

Abbott,  C.  J. — I  am  of  opinion  that  the  defendants  are 
rateable  upoq  the  printiple  on  which  they  have  been  rated. 
It  appears  to.  me  that  we  are  to  construe  the  two  acts  of 
paiiiament,  namely,  that  by  which  the  Oxford  canal  u 
established,  and  the  G  rand  JuticiionaiUBl  act,  as  containing 
oue  substantive  enactment.  First,  with  respect  to  coals : 
if  coals  pass  along  the  Oxford  canal  without  going  into  the 
Grand  Junction,  then  the  company  shall  receive  a  rate  of 
so  much  per  ton  per  mile.  The  effect  of  that  has  been 
clearly  established  by  several  decided  cases,  namely,  that 

(o)  18  East,  SS4. 
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1825.       the  company  are  rateable  according  to  the  number  of  miles 
^!r^^^^      which  the  coals  may  pass  in  each  particular  parish.     But  if 
V.  coals  pass  along  the  Oxford  canal,  and  from  thence  into  the 

The  Oxford    Qfa,f^  Junction^  the  rate  shall  be  a  specific  sum,  without 
Company,     regard  to  the  number  of  miles  that  the  coals  shall  pass* 
Now  although  that  is  the  mode  in  which  the  rate  is  to  be 
paid,  still  it  is  earned  by  passing  along  some  part  of  the 
Oxford  canal,  and  it  is  earned  by  passing  along  that  part 
which  lies  in  every  parish  through  which  the  coals  in  that 
respect  may  pass.      Sow  is  one  of  the  parishes  through 
which  coals,  in  passing  into  the  Grand  Junction  canal,  do 
pass.    That  part  of  the  canal  in  Saw  is  a  part  of  the  canal 
in  respect  of  which  the  tonnage  duty  is  imposed  and  earned, 
and  the  company  have  in  this  case  been  rated  in  Sow,  not 
to  the  ftill  extent  of  2s.  9d.  per  ton  upon  the  coals,  but  only 
upon  such  portion  of  it  as  is  earned  in  5o»,  according  to 
the  length  of  the  canal  in  that  parish.    I  therefore  think  the 
defendants  cannot  complain  of  that  principle  of  rating :  for 
although  the  subject  matter  of  the  rate  is  called  compensa^' 
tion,  it  is  nothing  more  than  a  rate  given  for  coals  passing 
along  the  canal  in  Sow  aud  other  parishes  through  which 
they  may  happen  to  pass.    That  being  the  case  with  regard 
to  coals,  I  think  there  is  no  difference  in  principle  with 
respect  to  other  goods.    The  compensation  duty  on  other 
goods  is  imposed  not  merely  upon  such  as  pass  from  the 
Oxford  canal  into  the  Grand  Junction,  but  there  is  a  further 
provision,  namely,  that  if  they  come  from  some  other  canal 
into  the  Oxford,  aud  thence  into  the  Grand  Junction,  and 
vice  versft,  die  duty  attaches  upon  them  also.    But  that 
does  not  vary,  the  principle  upon  which  the  defendants  have 
been  assessed.    It  appears  to  me  most  clearly  that  the  com- 
pany are  rateable  in  the  way  in  which  th^  have  been  rated 
for  other  goods  as  well  as  coals.    Then  comes  the  question 
as  to  the  amount  of  the  rate,  namely,  whether  the  company 
are  to  be  rated  at  the  full  value  of  these  tolls  or  duties,  or 
only  in  such  proportion  as  lands  are  rateable'in  the  parish. ' 
It  appears  that  in  this  parish  land  is  rated  according  to  the 
rent  that  may  be  obtained  for  it;  and  I  think  that  as  this 
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canal  is  rateable  upon  the  principle  of  being  so  much  land 

covered  with  water,  it  ought  to  be  rated  as  other  land,     _.    _ 

oamely,  at  the  amount  at  which  it  would  let  to  a  third  per-  9. 

SOD.     The  effect  of  that  will  be  that  the  rate,  instead  of  The  Oxfoed 

Canal 

being  an  assessment  of  l^tOOL,  will  stand  at  1000/.  CoMPANr. 

Bayl£Y,J.^-I  am  of  opinion  that  the  compensation  duty 
sad  the  mileage  duty  stand  precisely  on  the  same  footing, 
and  both  are  equally  liable  to  be  rated.  The  mileage  duty 
is  rateable  because  the  company  are  occupiers  of  land,  con- 
sisting of  a  carriage-way  and  to  wing-pa  ths,  yielding  to  them 
certain  profits  in  the  name  of  tolls.  That  duty,  therefore,  is 
to  be  considered  as  rateable,  upon  the  principle  that  the 
company  are  occupiers  of  land.  Then  what  is  the  origin 
of  what  is  called  the  compensation  duty  f  The  Oxford 
canal  company  being  the  proprietors  of  nearly  the  whole  of 
the  land  from  one  end  of  the  canal  to  the  other,  and  the 
Grand  Junction  canal  company  having  occasion  from  time 
to  time  to  use  the  Oxford  canal,  make  their,  bargain  with 
the  defendants  as  to  the  terms  on  which  their  canal  shall  be 
used.  A  person  wishing  to  send  goods  by  the  Grand  Junc- 
tion canal,  and  thence  by  the  Oxford  canal,  would  naturally 
estimate  the  costs  and  charges  of  sending  them  along  the 
whole  line  from  one  end  to  the  other ;  but  if  he  finds  that 
be  will  have  to  make  a  heavy  payment,  in  the  shape  of  a 
mileage  duty,  for  sending  them  along  the  Oxford  canal,  he 
will  pause  whether  he  will  adopt  the  Grand  Junction  canal 
as  a  mode  of  transmission.  It  would,  therefore,  be  beneficial 
to  the  Grand  Junction  canal  company  to  make  some  bar- 
gain with  the  Oxford  canal  company  as  to  the  terms  on 
which  the  public  shall  be  at  liberty  to  use  their  canal.  Ac- 
cordingly a  bargain  is  made,  and  the  terms  are,  that  persons 
sending  coals  either  backwards  or  forwards  by  the  Grand 
Junction,  shall  be  at  liberty  to  use  the  Oxford  canal  upon 
paybg  2^.  Qd.  per  ton,  and  for  other  goods  and  merchandiie 
at  the  rate  of  4s.  4d.  For  what  are  these  two  sums  paid  ? 
It  seems  to  me  that  they  are  paid  for  the  same  thing  that 
the  mileage  duty  would  be  paid,  namely,  for  the  use  of  the 

TOL.  VI.  H 


CASES  IN  THE  KING  S  BENCH, 

canal,  and  for  the  privilege  of  having  the  goods  carried 
Jjjn^^       along  It.    The  fallacy  of  the  argument  for  the  defendants 
V.  arises  from  comparing  this  case  with  that  of  a  sluice  or  lock. 

Canal  ^^  ^^  ^^^^  ^'^^^  ^^^^  ^^  nothing  more  than  a  sluice,  and  that 
Company,  the  public  do  not  pay  for  going  along  the  line  of  the  Oxford 
canal,  but  merely  pay  for  passing  into  or  out  of  the  Grand 
Junction  canal.  If  that  were  the  true  way  of  stating  the 
case,  the  analogy  would  be  correct,  and  then  I  agree  that, 
as  a  sluice,  it  would  not  be  rateable  in  the  parish  of  Sow. 
But  the  fact  is  that  the  payment  is  not  made  for  passing 
into  or  out  of  the  Grand  Junction  canal ;  but  for  the  use 
which  persons  having  goods  upon  that  canal  may  wish  to 
make  of  the  Oxford  canal.  Then  it  is  said  that  this  is  one 
gross  payment,  and  attaches  whether  the  party  goes  along 
the  whole  line  of  the  canal,  or  a  short  distance  only.  The 
defendants  make  their  own  bargain  in  that  respect.  The 
whole  line  of  the  canal  belongs  to  them,  and  therefore  they 
make  their  agreement  as  to  whether  the  sum  shall  vary 
according  to  the  distance  the  canal  is  used ;  but  when  we 
come  to  the  question  of  rateable  or  not,  then  it  must  be 
decided  according  to  the  rights  of  the  different  parishes 
between  whom  the  mileage  rates  would  otherwise  be  divided. 
It  seems  to  me  that  the  mode  of  rating  adopted  in  the  parish 
of  Sow  is  one  of  which  the  defendants  cannot  complain,  for 
the  overseers  only  claim  in  respect  of  those  goods  which 
pasd  through  their  parish,  with  reference  to  the  distance  of 
the  whole  length  of  the  canal.  As  to  the  amount,  however, 
of  the  rate,  I  agree  that  the  defendants  should  be  assessed 
according  to  the  principle  of  rating  land  in  the  same  parish; 
and,  as  that  is  according  to  the  annual  rent,  I  think  the  de- 
fendants ought  only  to  be  rated  according  to  the  annual  value 
of  the  tolls  to  be  let  by  the  year,  and  therefore  the  assessment 
must  be  reduced  from  1200/.  to  1000/. 

LlTTLEDALE,  J.  COnCUTTed  (fl). 

Order  of  sessions  confirmed,  but  the  rate  to  be  amended 
as  directed  by  the  Court. 

(a)  Holroydf  J.  wai  absent. 
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The  King  v.  The  Inhabitants  of  Bottesford.  Wednaday, 

1  WO  Justices  by  their  order  removed  John  Whitehead  a  serriint  in 

and  Mary  his  wife  from  Bottesford  in  the  county  of  Leices-  ^^^^^^  ir 

ter  to  East  Bridgeford  in  the  county  of  Nottingham.    The  three  weeks 

sessions  on  appeal  quashed  the  order,  subject  to  the  opinion  ^f^^  fftbe 

of  this  Court  on  the  following  case :  wages  of  £4, 

The  pauper,  John  Whitehead,  was  hired  at  the  Bingham  ig^  earnest 

statutes,  which  happened  about  three  weeks  before  Mar^  ^'"^m  ^is  mas- 

ter.    No  time 
tinmas,  1818,  to  serve  one  Huskissen  of  East  Bridgeford  as  was  mention- 

a  servant  in  husbandry,  for  the  wages  of  £\,  and  received  ^^\  ^e  was  to 

1  J.  earnest;   but  no  time  was  mentioned.     He  was  to  go  service  a  week 

into  the  service  about  a  week  after  Martinmas,  at  the  regu-  ^"^  ol^^ 

lar  time  for  husbandry  servants  to  enter  their  places.     The  dajr  of  his 

pauper,  who  was  the  only  witness  examined  by  the  respond-  master  said 

eats,  stated  that  he  entered  into  the  service  a  week  after  ''It is  not  the 

custom  to  hire 
Martinmas,  1818;  that  os  the  same  day  on  which  he  arrived  servants  in 

at  bis  roaster's  house,  his  master  said  to  him,  "  It  is  not  '*'"  Pf^****  ff 

,         ,  ,  more  than  51 

the  custom  to  hire  servants  in  this  parish  for  more  than  5 1  weeks,  which 

weeks,  which  I  forgot  to  mention  to  you  at  the  time  I  hired  memfon  'to 

you  at  Bingham  statutes,  and  therefore  if  you  have  no  y.^'"  ^^  ^he 

•  ••T  1-  f     \     f         ,  I  *•        '*">«  I  hired 

objection,  I  must  hire  you  afresh  for  5 1  weeks,  and  give  you  at  £.,  and 

von  another  shillinir  for    earnest,^'   when  the   pauper  ac-  t*>«'"efore,  if 
cepted  of  such  earnest.    The  pauper  was  never  out  of  Hut-  objection,  I 
kisson's  service  from  the  first  moment  he  came  upon  the  ^'resh  f    5i" 
premises,  and  remained  therein  at  East  Bridgeford  until  weeks,  and 
the  day  after  Martinmas,  1819,  when  he  quitted  his  place,  fher  shHIing^' 

along  with  the  other  servants,  having  first  received  his  wages  for  earnest," 

f    y»         rw^i  •        r        I  •   •  i-    t  '     r^  which  the  ser- 

of  x4.      1  he  question  for  the  opmion  of  this  Court  is,  yan^  accepted 

whether  the  pauper  gained  a  settlement  in  East  Bridgeford.  ?"<!  remained 

until  the  Mar- 
SearUti,  G.  Marriott,  and  Humfrey,  in  support  of  the  \^^^^^' 
order  of  aessions.    This  was  solely  a  question  of  fact  for  that  the  ses- 
the  sessions,  and  they  have  drawn  the  right  conclusion,  ii^determinfng 

Assuminir  that  the  original  hiring  was  a  hiring  for  a -year,  that  this  was 
^  o  o  °  "  no  settlement. 

h2 
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still  there  was  no  service  under  it  to  confer  a  settlement,  for 
the  pauper  did  not  enter  until  a  week  after  Martinmas,  and 
there  is  nothing  to  shew  that  this  was  a  dispensation  of  that 

Inhabitants  P^"*^^^"  ^^  ^^^  service.     But  at  all  events  it  was  competent 
of  for  the  parties  to  rescind  the  contract,  and  enter  into  a  new 

bargain  if  they  thought  proper.  This  was  effected  bj  what 
took  place  afterwards;  for  the  pauper  then  consented  that 
the  hiring  should  be  for  51  weeks,  and  took  one  shilling  to 
bind  the  bargain.  There  is  nothing  like  fraud  in  this  part 
of  the  transaction,  which,  if  there  was,  ought  to  have  been 
found  by  the  sessions.  It  is,  therefore,  perfectly  clear,  in 
either  view  of  the  case,  that  there  was  no  hiring,  or  service 
for  a  year  to  confer  a  settlement.  They  cited  Rex  v.  Market 
Bosworth(a)f  Rex  v.  Winton  (6),  Rex  v.  Sulgrave  (c),  Rex 
V.  Jpethorpe  {d),  Rex  v.  Denham  (e). 

S,  Af .  Phillipps  and  Hildyard,  contril.  In  this  case  the 
sessions  have  not  come  to  a  conclusion  upon  conflicting 
evidence,  of  which  they  would  undoubtedly  be  the  most 
competent  judges,  but  have  decided  upon  the  testimony  of 
the  single  witness  -examined;  and  if  they  have  drawn  an 
•erroneous  conclusion  in  point  of  law  from  the  facts  deposed 
to,  it  is  the  province  of  this  Court  to  set  their  decision  right. 
It  is  admitted  on  the  other  side,  that  there  was  originally 
a  general  hiring  for  a  year,  and  consequently  if  there  was 
a  service  under  it,  a  settlement  was  gained.  If  there  was 
a  general  hiring,  it  must  be  taken  to  have  commenced  at 
Martinmas,  Now  though  tlie  service  did  not  actually  com* 
mence  until  a  week  afterwards,  yet  it  must  be  taken,  from 
the  facts  stated  in  the  case,  that  there  was  a  dispensation  of 
the  first  week.  The  service  was  not  to  comm'ence  until  a 
week  after  Martinmas,  which  was  the  regular  time  for  hus- 
bandry servants  to  enter  their  places.  It  is  a  well  known 
practice  in  hiring  husbandry  servants,  to  allow  them  the  first 
week  to  go  and  see  their  friends.     This  is  indeed  a  general 

(a)  Ante,  vol.  iv.  306.         (b)  3  B.  &  A.  «98.      (e)  2  T.  R.  376. 
(d)  Aote,  vol.  iv.  487.         (e)  1  M.  &  S.  221. 
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custom,  and  hence  the  provision  in  the  contract,  that  the 

service  was  not  to  commence  until  a  week  after  Martinmas. 

Receiving  the  pauper  afterwards  by  the  master  upon  the 

footing  of  this  contract  shews  decisively  that  this  was  a  dis-  ^      '^^^ 

rrn'    •      •  1  Inhabitants 

pensation.     This  is  simply  the  case  of  a  general  hiring  for  a  of 

year,  the  master  giving  the  servant  the  first  week  for  himself.   ®®'"'^«^<>*'>- 

It  was  not  competent  for  the  master  afterwards  to  rescind 

the  contract,  and  defeat  the  settlement,  being  legal  in  its 

inception.     The  court  will  treat  the  second  contract  as  a 

fraud  upon  the  settlement,  and  hold  that  the  sessions  have 

come  to  a  wrong. conclusion.    They  cited  Rex  v.  Winter- 

sett  (fl).  Rex  v.  Fillongley  (ft),  Rex  v.  Grantham  (c),  and  Rex 

V.  Adson  {d). 

Abbott,  C.  J. — I  think  the  sessions  came  to  the  right 
conclusion.     1  agree  that  there  was  originally  a  contract 
which  operated  in  point  of  law  as  a  hiring  for  a  year,  but  I 
think  that  the  service  under  it  could  not  be  considered  as 
commencing  until  a  week  after  Martinmas,     It  is  true  the 
case  states  that  the  pauper  was  hired  about  three  weeks 
before,  but  he  was  not  to  go  into  the  service  until  a  week 
afterwards.     That  fact  appears  to  me  to  be  decisive  that 
the  service  was  not  to  commence  until  a  week  after  Mar- 
tinmas*   .Certainly  it  was  not  to  commence  on  the  day  the 
contract  was  made,  for  that  was  entered  into  three  weeks 
before.     If  then  it  was  a  hiring  for  a  year,  the  service  to 
commence  the  week  after  Martinmas,  it  is  clear  that  there 
has  not  been  a  service  for  a  year  under  that  hiring.     Did 
then  the  master  dispense  with  the  services  of  the  pauper 
for  that  week  in  the  year,  or  was  the  contract  between  the 
parties  rescinded?     The  case  states,  that  on  the  same  day 
when  the  servant  arrived  at  his  master's  house,  the  latter 
said  to  him,  ''It  is  not  the  custom  to  hire  servants  in  this 
parish  for  more  than  5 1  weeks,  which  I  forgot  to  mention 
to  you,  and  therefore,  if  you  have  no  objection,  I  must  hire 

(a)  2  Bott,  443.  (b)  1  B.  &  A.  319. 

(c)  S  T.  R.  754.  (d)  ^  T.  R.  98. 
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yoa  afresh  for  51  weeks,  and  give  you  another  shiUiog  for 

earnest.''     To   this  the  servant  makes  no  objeetioo,  but 

9.  takes  the  shilling  by  way  of  earnest.    If  I  were  to  draw  my 

The         Q^2|  conclusion  from  these  facts.  I  should  construe  that  as 
Xjihabitants  .   .  ' 

of  a  dissolution  of  the  original  contract,  and  the  subatitutton 

BoTTESPORD.  ^f  another.  It  is  said  that  tliis  was  a  fraud.  I  own  I  have 
always  had  great  difficulty  in  finding  out  upon  whom  the 
supposed  fraud  is  committed,  in  cases  of  this  nature.  But 
if  this  case  .is  to  be  treated  as  a  fraud,  then  it  was  for  the 
sessions  to  find  it  out,  and  unless  they  do  so,  this  court  can- 
not, upon  authorities,  hold  it  to  be  a  fraud.  That  is  entirely 
a  question  of  fact;  but  the  sessions  have  not  found  it  to  be 
a  fraud.  I  must  therefore  consider  this  as  a  dissolution  of 
the  original  contract,  and  the  substitution  of  a  new  one  in 
the  place  of  it,  and  not  a  dispensation  of  the  week's  service. 
I  do  not,  however,  say  that,  if  the  sessions  had  drawn  a  con- 
trary conclusion,  it  would  not  have  been  as  satisfactory  to 
my  mind  as  that  which  they  have  actually  drawn; 

Bay  LEY,  J. — I  think  this  was  properly  a  point  for  the 
deciMon  of  the  sessions,  and  I  should  be  glad  if  the  sessions 
would  understand  that  it  is  their  duty  to  decide  questions  of 
fact,  and  not  send  them  up  to  this  Court  for  decision ;  the 
expense  brought  upon  parishes  in  the^  discussion  of  such 
cases  is  enormous,  and  tends  to  increase  parish  rates  to  a 
mischievous  extent.  A  general  hiring  may  be  a  hiring  for 
a  year,  or  it  may  be  for  less  than  a  year.  If  there  be  a 
general  known  custom  in  a  parish  to  hire  servMits  for  less 
than  a  year,  the  general  hiring  would  be  for  the  customary 
period,  and  not  for  a  wbgle  year.  Whether  such  a  custom 
exists  in  this  parish,  is  not  communicated  to  us  one  way  or 
the  other.  It  was  a  fact  which  the  sessions  might  have  very 
easily  ascertained,  but  the  case  is  silent  upon  the  subject. 
I  agree  that  there  may  be  a  dispensation,  either  at  the  com- 
mencement, in  the  middle,  or  at  the  conclusion  of  the  year ; 
but  whether  there  is  a  dispensation  or  not,  is  a  question  of 
fact  for  the  sessious  to  decide.     If  there  had  been  ^  hiring 


BASTER  TERM,  SIXTH  GEO.  IV. 

here  for  a  year,  to  comm^ce  at  Martinmas,  and  the  con- 
tract had  not  been  dissolved  by  the  express  consent  of  both     ^.    ^ 
parties,  then  the  sessions  might  have  drawn  a  conclusion  v. 

different  from  what  they  have  drawn.     Suppose  this  to  have  t,|„  .  ^itamto 
been  originally  a  hiring  for  a  year;  still,  when  the  servant  of 

came  home,  it  was  competent  for  him  and  his  master,  by 
mutual  consenl^  to  limit  the  duration  of  the  service,  and 
put  an  end  to  the  first  contract.  But  still  it  was  for  the 
seamMis  to  decide,  as  a  question  of  fact,  whether  the  con- 
tract had  been  dissolved  by  mutual  consent.  So,  if  there 
was  fraud  in  the  case,  that  was  for  their  decision,  and  not 
for  the  decision  of  this  Court,  who  have  no  means  of  deter- 
mining the  question  affirmatively  or  negatively.  Upon  the 
ground,  therefore,  that  in  this  case  the  sessions  was  die 
proper  tribunal  for  the  decision  of  the  question,  and  not 
being  able  to  see,  from  the  materials  which  have  been  laid 
before  the  Court,  that  they  have  come  to  a  wrong  conclu- 
sion, 1  think  their  order  must  be  confirmed.  My  own 
judgment  is,  that  the  sessions  have  drawn  the  right  conclu- 
sion from  the  facts  stated. 

HpLROYD,  J. — I  think  it  cannot  be  taken,  from  the 
manner  in  which  the  case  is  stated,  that  this  was  originally  a 
hiring  from  Martinmas,  although  it  was  most  probably  the 
intention  of  the  parties  that  it  should  be  so  considered.  It 
was  part  of  the  agreement  that  the  pauper  was  to  go  into 
^e  service  a  week  after  Martinmas.  If  that  was  so,  then 
the  hiring  must  be  considered  as  taking  effect  from  the  time 
that  he  actually  wxnt  into  the  service;  although  I  think  the 
hiring  is  to  be  taken  as  a  hiring  for  a  year.  The  doubt  I 
have  had  in  the  case  b,  whether  the  master  would  not  have 
had  a  right  to  the  pauper's  services  from  Martinmas,  but 
for  the  stipulation  that  he  need  not  come  till  a  week  after* 
wards.  If  it  had  been  stated  in  the  case  that  the  hiring  was 
to  commence  at  Martinmas,  but  that  the  pauper  was  to 
have  a  week  to  see  his  friends,  then  there  would  have  been 
no  doubt  that  the  master  would  have  had  a  right  to  his  ser* 
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TiceSy  but  for  that  arrangement.    The  sessions  haTe  not 
found  the  subsequent  agreement  entered  into,  to  be  bot- 
o.  tomed  in  fraud,  and  we  cannot  intend  that  there  was  any 

Imhabitanw  f^^^^'     If  i^  ^®  ^  fraudulent  transaction  at  all,  it  can  only 
of  be  so  with  reference  to  the  law;  for  if  the  law  says  that  a 

hiring  for  a  year  shall  at  all  events  confer  a  settlement^  but 
the  master  stipulates  to  have  the  benefit  of  the  pauper's  ser- 
vices without  running  the  risk  of  bringing  a  burden  on  his 
parish,  then  if  that  be  fraudulent,  it  is  fraudulent  only  as 
against  the  statute:  there  is  no  fraud  upon  either  the  pauper 
or  the  parish.  If  the  pauper  consents  to  the  arrangement, 
he  does  so  with  a  full  understanding  of  the  object  of  the 
stipulation,  and  no  fraud  is  imposed  upon  him. .  As  respects 
the  parish,  it  is  a  benefit  rather  than  an  injury,  by  preventing 
the  pauper  from  gaining  a  settlement  there.  The  latter  part 
of  the  case,  therefore,  removes  all  the  doubt  I  had  entertained 
as  to  whether  this  was  to  be  considered  as  a  hiring  for  a  year, 
and  a  dispensation  of  the  first  week's  service;  for  what 
afterwards  takes  place  must  be  considered  as  a  dissolution 
of  the  originaLeontract  with  the  consent  of  both  parties,  and 
consequently  a  hiring  and  service  for  5 1  weeks  will  not  confer 
a  settlement.   I  think  we  must  confirm  the  order  of  sessions. 

LiTTLEDALE,  J.  concurred. 

Order  of  sessions  confirmed. 


May 4,  The  KiNG  V.  The  Inhabitants  of  Earl  Shilton. 

rish^oeriil*-''     TWO  Justices  by  their  order,  dated  20th  October,  1823, 

cate,  thirty-      removed  John  Bird,  Mary  his  wife,  and  their  three  children, 

five  years  old, 

was  granted  by  two  persons  who  described  themselves  on  the  face  of  it  to  be  "  the 
major  part  of  the  churchwarden  and  overseer,^  and  there  was  evidence  on  otie  side, 
that  both  before  and  ever  since  the  certificate  was  granted,  but  one  overseer  had 
acted  in  the  pariah,  and  on  the  other  that  in  two  instances,  at  least,  two  overseers  had 
been  appointed,  though  only  one  had  acted : — Held,  that  the  Sessions  might  reasonably 
intend,  as  a  question  of  fact,  that  there  had  never  been  more  than  one  overseer  ap- 
pointed, and  oonsaquently  that  the  certificate  was  valid. 
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from  the  parish  of  Earl  SMltan,  in  the  county  of  Leicester, 
to  the  parish  of  FoleskiU,  in  the  county  of  the  city  of  Co- 
vetUry.  The  Sessions  on  appeal  quashed  the  order^  subject 
to  the  opinion  of  this  Court  on  the  following  case :  .y    -^'^^ 

rw^  .  .  IVBABJTi.,. 

Tlie  pauper's  birth  settlement  at  FoUshiU  bemg  admitted,      of  Earl 
the  appellant  proved  a  subsequent  settlement  at  Earl  Skil^      SaitTcui. 
ion,  by  apprenticeship  to  one  John  Smiih,  who  resided 
there ;  but  who,  the  respondents  contended,  was  a  certifi- 
cated person  from  the  parish  of  Croft.    The  certificate 
was  as  follows : 

'*  The  county  of  7  To  the  Churchwarden  and  Overseer  of 
Leicester  to  wit.  j     the  Poor  of  the  parish  of  Earl  SMIton, 

in  the  county  of  Leicester,  or  to  any  of 

them. 

"  We  John  Brookes  and  William  Frone,  being  the 
major  part  of  the  Churchwarden  and  Overseer  of  the  Poor 
of  the  parish  of  Croft,  in  the  county  of  Leicester  aforesaid, 
do  hereby  own  and  acknowledge  that  John  Smith  and 
Sarah  his  wife,  and  Elizabeth  his  daughter,  and  their  future 
issue,  to  be  our  inhabitants  legally  settled  in  the  parish  of 
Crofi  aforesaid.  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  the  first  day  of  June,  in  the  C^gth  year 
of  the  reign  of  our  sovereign  Lord  George,  by  the  grace  of 
God,  of  Great  Britain,  France,  and  Ireland,  King,  De- 
fender of  the  Faith,  and  so  forth,  and  in  the  year  of  our 
Lord  1789. 

''  John  BrookeSf  Churchwarden.  (L.  S.) 
"  William  Frone,  Overseer  of  the  Poor.  (L.  S.) 
"  Attested  by     Henry  Armstou. 

Edward  Stevens, 

**  Leicestershire,  to  wit.  We  whose  names  are  hereunto 
subscribed,  two  of  his  Majesty's  Justices  of  the  Peace  for 
the  county  of  Leicester  aforesaid,  do  allow  of  the  above 
written  certificate;  and  we  do  also  certify  that  Henry  Arm-* 
ston,  one  of  the  witnesses  who  attested  the  execution  of  the 
said  certificate,  hath  made  oath  before  us  that  he  did  see  the 
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ofaarchwarden  and  overseer,  whose  names  and  seals  are  to 

the  said  certificate  subscribed  and  set,  severaUy  sign  and  seal 
7h6  Kino 

9.  the  said  certificate,  and  that  the  names  of  the  said  Henry 

The         Jrmston  and  Edward  Stevens,  whose  names  are  ab^ve  sub- 

of  Eakl      scribed  as  witnesses  of  the  said  certificate,  are  of  their  own 

SaiLTOK.      prt^per  hand-writing.     Dated  the  8th  day  of  June,  1 789. 

**  Robert  Abney. 

"  T.  Greaves:* 
It  was  a  printed  form,  with  the  blanks  filled  up,  and  the 
final  **  s "  had  been  erased  from  the  printed  words  **  church^ 
wardens  and  overseers'*  wherever  they  occurred,  whether  in 
reference  to  the  certifying  or  certificated  parish.  The  coun- 
sel for  the  appellants  in  answer  to  this,  and  in  order  to  prove 
that  there  was  but  one  overseer  for  the  parish  of  Croft,  at 
the  time  of  the  certificate  being  granted,  proved  that  «/• 
Brookes  and  W.  Frone,  named  in  the  certificate,  were  dead ; 
that  the  parish  chest  of  Croft  had  been  searched,  and  that 
the  warrant  of  fV,  Frone's  appointment  as  overseer  could  not 
,  be  found  there ;  that  Joshua  Clarke  and  Joshua  Frone  acted 
as  the  executors  of  W.  Frone,  and  that  Clarke  was  the  sur- 
vivor, but  did  not  produce  the  probate  copy  of  fV.  Frone*s 
will,  or  offer  any  other  proof  of  the  appointment  of  the  said 
J.  Clarke  and  J,  Frone  as  executors ;  that  application  had 
been  made  to  the  said  J.  Clarke  as  surviving  executor,  and 
to  the  solicitor  whom  the  executors  employed,  and  to  the 
surviving  children  of  W,  Frone  living  in  Croft,  and  to  the 
existing  parish  officers,  for  the  appointment  of  W.  Frone  as 
overseer.  The  appellants  then  called  two  witnesses ;  one 
who  had  lived  in  Croft  thirty-six  years,  and  had  served  the 
office  of  overseer  six  years  before,  jointly  with  another  per- 
son, but  could  not  say  whether  he  had  before  that  time  heard 
of  more  than  one  overseer.  He  admitted,  however,  that  he 
only  had  acted  when  he  was  overseer.  The  other  witness^ 
who  was  parish  clerk  and  had  lived  seventy  years  in  Croft, 
said  he  never  heard  of  more  than  one  overseer  for  the  parish 
in  former  times,  but  admitted  that  he  had  never  attended  the 
parish  meetings^  and  knew  nothing  with '  regard  to  the  mp- 
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pointineiit  of  the  overaeera.  The  appellants  dien  put  in  the 
parish  book  of  Croft^  containing  many  entries  prior  and 
tabeequent  to,  though  not  at  the  time  of  the  certificate,  re* 
specting  overseers,  as  follows:  <<  A.  B.,  the  late  overseer,  I'^e 
gave  up  hu  accoants  as  overseer  to  C.  X>.,  the  present  over-  of  e^^l 
seer.**  Upon  this  the  respondents  called  a  witness,  who  was  Saii/rov. 
churchwarden  of  Crafi  and  had  served  the  office  of  overseer 
twenty-six  years  before,  jointly  with  another  person,  but  he 
only  had  acted,  and  for  as  long  as  he  could  remember  one 
only  had  acted-  They  then  proved  the  appointment  of  two 
overseers  for  the  years  1813  and  1818,  the  memoraoda  of 
whose  accounts  being  given  up  were  in  the  said  parish  book 
as  follows :  "  A,  B.  gave  up  his  accounts  as  overseer  of  the 
poor."  Upon  this  evidence  the  court  of  Quarter  Sessions 
quashed  the  order,  subject  to  the  opinion  of  the  court  of 
King's  Bench  on  the  following  questions :  first,  whether  the 
appellasls  had  shewn  sufficient  search  to  enable  them  to 
offer  secondary  evidence  of  the  appointment  of  overseers ; 
and  second,  whether  the  evidence  which  they  gave^  tc^ether 
with  the  objections  on  die  fiice  of  the  certificate,  was  suffi- 
cient to  invalidate  iU 

The  first  point  being  now  given  up  (a)  by  the  respondents, 

Copley y  A.  G.  and  5.  M.  PhWipsj  in  support  of  the  order 
of  sessions,  addressed  themselves  to  the  second.  The  ques- 
tion is,  whether  there  was  sufficient  evidence  to  wamnt  the 
lessions  in  drawing  the  conclusion  that  there  had  been  only 
one  overseer  appointed  for  the  parish  of  Croft;  tor  if  there 
was,  then  the  certificate  acknowledging  the  pauper's  master 
to  belong  to  that  parish  is  valid  and  binding.  This  was  a 
question  of  fiict  for  the  sessions,  and  whether  dieir  decision 
was  right  or  wrongs  it  is  conclusive.  All  the  evidence  ad- 
duced on  the  part  of  the  appellants  tended  to  shew  that  there 
had  never  been  more  than  one  overseer  appointed  for  this 
parish.  This  was  rebutted  by  two  instances  only,  in  "which 
(a)  See  Freeman  v.  Arkell,  3  D.  &  R.  a69. 
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there  appeared  to  have  been  two  appointed,  but  in  those 

but  one  of  the  overseers  had  acted.     The  case  of  Rex  v. 

Morris  {a),  is  an  authority  to  shew  that  if  it  be  not  usual  to 

The  appoint  more  than  one  overseer,  the  appointment  of  one 

Inhabitamts 

of  £arl       ^ill  be  valid.     But  after  the  lapse  of  35  years,  as  in  this 

SaiLYOtf.      csi^^  the  Court  will  intend  that  the  certificate  was  valid. 

Every  intendment  is  to  be  made  in  favour  of  a  certificate 

which  has  been  allowed  by  justices;  and  the  doctrine  laid 

down  in  Rex  v.  Catesby  (A),  is  expressly  in  point  with  the 

present  case.     Admitting  that  the  session  might  reasonably 

have  drawn  a  different  conclusion  from  the  evidence,  still,  as 

it  was  purely  a  question  of  fact,  their  decision  is  binding. 

G,  Marriotf  Humfrey,  and  Barnaby,  contrd.    If  the  ses- 
sions have  manifestly  drawn  a  wrong  conclusion  from  the 
evidence,  the  Court  will  send  the  case  down  to  be  reheard. 
Here  it  is  obvious  that  a  wrong  conclusion  has  been  drawn. 
The  case  of  Rex  v.  Catesby  has  corrected  a  long  prevailing 
impression  which  had  existed  with  respect  to  the  mode  of 
establishuig  a  settlement  by  certificate.     That  case,  how- 
ever, is  distinguishable  from  this;  for  there  the  certificate 
upon  the  face  of  it  shewed  that  it  was  granted  by  persons 
who  described  themselves  as  the  only  churchwarden  and  the 
only  overseer  of  the  poor  of  the  parish.     Here  there  is  no 
such  designation  of  the  churchwarden  and  overseer,  who 
signed  this  certificate ;  on  the  contrary,  they  are  described 
as'  ''  the  major  part  of  the  churchwarden  and  overseer.'' 
The  evidence  for  the  respondents  proved  that  there  had 
been,  at  least,  in  two  instances,  two  overseers  appointed, 
and  if  so,  then  this  is  not  a  valid  certificate  within  the  8  and 
9  W.  3.  G.  SO.,  not  having  been  executed  by  a  majority  of  the 
parish  officers.     If  the  evidence  had  been  silent  as  to  the 
appointment  of  a  second  overseer,  then  the  sessions  might 
reasonably  have  intended  that  there  had  never  been  more 

(a)  4T.  R.550. 
*   {b)  Ante,  vol.  iv.  434.     See  4  T.  R.  197;  2  East,  175;  8  Id.  SS4; 
19  Id.  361;  13  Id.  143;  1  B.  aud  A.  275. 
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than  one  appointed  by  custom^  according  to  the  cases;  but 

this  intendment  could  not  be  made  in  the  face  of  the  fact.     „.    „ 
L     •  ,  ^    .^  .      ^       ^     Tbe  Kia9 

that  in  two  mstances,  at  least,  two  had  been  appomted.  v. 

The 
Inhabitawts 
Abbott,  C.  J. — I  agree  with  the  law  as  laid  down  in      ofEABL 

Rex  V.  Catesbj/,  that  every  intendment  is  to  be .  reasonably 
made  in  favour  of  a  certificate,  allowed  as  this  has  been  by 
two  justices  of  the  peace ;  and  if  the  sessions  had  in  this 
instance  intended  from  the  evidence  before  them,  that  there 
had  been  two  overseers  appointed  for  the  parish  of  Croft, 
instead  of  one,  I  should  have  been  perfectly  satisfied  with 
their  decision.  I  should  myself  have,  drawn  a  different  con- 
clusion, but  stiU  it  was  a  question  for  them  upon  the  evi- 
dence, and  as  they  were  of  opinion  that  there  was  only  one, 
I  cannot  say  (although  I  should  have  been  better  satisfied  if 
they  bad  come  to  a  different  conclusion)  that  they  have  done 
wrong.    The  order  of  sessions  must  therefore  be  confirmed. 

Baylby,  J. — I  certainly .  should  have  drawn  a  different 
conclusion  from  the  evidence  in  this  particular  case,  than 
that  which  has  been  drawn  by  the  sessions,  but,  unless  a 
reasonable  intendment  is  made  in  favour  of  the  legality  of  the 
appointment  of  overseers,  the  effect  would  be,  not  only  to 
make  void  the  certificate,  but  the  binding  of  the  apprentice 
also.  Undoubtedly  I  should  have  leaned  in  favour  of  the 
certificate;  first,  because  it  was  35  years  old;  and  second^ 
because  in  the  instances  adduced  of  an  actual  appointment 
of  two  overseers,  only  one  had  ever  acted.  The  fair  in- 
feroice  was,  that  3a  years  since  there  had  been  only  one  ap- 
pointed, because  from  that  time  to  the  present  there  had 
been  only  one  acting,  and  even  in  the  years  1813  and  1818 
when  there  appeared  to  have  been  two  duly  appointed,  still, 
m  those  years,  only  one  acted.  Although  I  should  have 
drawn  a  different  conclusion  from  the  evidence,  still  it  was 
for. the  sessions  to  decide  upon  the  case  as  a  question  of 
Act  -  and  I  cannot  help  expressing  a  hope,  that  the  prac- 
tice (which  I  call  mischievous)  which  has  obtained,  at  some 
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18SS.       9e9sfons  in  this  kiogdonii  of  sending  up  to  t&is  Court  ques« 

,^i^      tions  of  fact,  in  order  that  we  nay  see  whether  the  sessions 
TbeKiKG  .  . 

tf.  have  drawn  the  right  conclusion,  may  be  corrected.    The 

Imbabt  1^      sessions  only  are  to  determine  questions  of  fact, 
of  Earl 

HoiROYD,  J.  concurred  {a), 

Abbott,  C.  J. — I  agree  with  my  brother  Bnyley  in  the 
observation  with  which  he  has  concluded.  It  certainly  is 
to  be  wished  that  justices  at  sessions  should  have  firmness 
enough  to  abide  by  their  own  decisions  on  matters  of  foct, 
instead  of  sending  them  to  this  Court  for  revision.  If  there 
should  be  occasionally  an  error  in  the  conclusion  which  they 
draw  from  facts,  it  is  a  much  less  evil  than  the  expense  of 
litigation  in  which  parishes  are  involved  by  the  urgency  of 
parties  to  have  cases  granted. 

Order  of  sessions  confirmed, 
(a)  Lfitledale,  J.  was  abseoc. 


Wednesday,     The  KiNG  i^.The  Inhabitakts  of  Sturton-by-Stow. 

Where  a  pau-  OY  an  order  of  two  justices,  Joseph  AshtoUj  Ann  his  wife, 
^useuul?  d  *"*^  ^^^^  three  children,  were  removed  fi-om  the  township 
three  weeki  o(  Sturton-hy-Stow  to  the  parish  of  Stow^  both  in  the  county 
1820, toMw-  ^^ Lincoln;  and  the  sessions, on  appeal,  quashed  the  order, 
day  18«1,  at  subject  to  the  opinion  of  this  Court  upon  the  following  case : 
and  at  IfinA         Three  weeks  after  May-day  1820,  the  pauper  took  a 

iiciyl82l,hired  jj^use  and  laud  in  the  parish  of  Stow,  at  the  annual  rent  of 
It  again  at  the  ^  ' 

same  reut  for  15/.,  for  one  year,  from  the  preceding  May-day,  to  May-day 
?J31n  ihe"^  1821 ;  and  at  May-day  1821,  he  took  the  same  again  at  the 
bouse  and  oo-  same  rent  for  the  year  then  ensuing.  The  pauper  resided 
land  from  the  ^°  ^^  house,  and  occupied  the  land  from  the  time  he  first 

date  of  the  hired  the  same,  till  five  weeks  after  May-day  1821,  and 
first  hinng  up-  :7       j  ^ 

wards  of  a  year,  and  paid  the  rent: — ^Held,  that  this  was  renting  a  tenement  within  the 
intent  and  meaning  or  the  59  G,  3.  c.  50.  and  conferred  a  settlement. 


EABTER  TERM,  SIXTH  GEO.  IV. 

paid  die  whble  reot  during  the  time  he  bo  occupied  the  said 
house  and  land.  The  question  for  the  opinion  of  the  Court 
is,  whether  the  pauper  acquired  a  settlement  in  Stow,  by  ,. 

renting  a  tenement  in  that  parish.  '^^^ 

INHADITAMTII 

of 

Balguy^  and  Hildyard,  in  support  of  the  order  of  sessions.  Stu  rton-by- 
The  onlj  question  in  this  case  is,  whether  the  pauper  hired 
md  occupied  the  house  in  Stow  during  one  whole  year, 
within  the  meaning  of  the  statute  69  Geo.  S.  c.  50.  That 
statute  enacts,  that  no  person  shall  acquire  a  settlement  by 
renting  a  tenement,  unless  the  house  or  land  shall  be 
**  bon&  fide  hired  by  such  person  at  and  for  the  sum  of  10/. 
a  year  at  the  least,  for  the  term  of  one  whole  year;  nor  unless 
the  house  shall  be  held,  and  the  land  occupied,  and  the  rent 
for  the  same  actually  paid,  for  the  term  of  one  whole  year  at 
the  least,  by  die  person  hiring  the  same.*'  The  sessions  were 
of  opinion  that  the  requisites  of  the  statute  were  not  satis- 
fied by  the  facts  of  this  case,  and  in  that  opinion  they  were 
clearly  right.  The  premises  undoubtedly  were  not  hired 
originally  for  the  term  of  one  whole  year,  for  they  were  taken 
at  three  weeks  after  Mayday  1820,  to  Mayday  1821,  a 
period  clearly  less  than  a  year.  Neither  were  they  held  or 
occupied,  and  the  rent  for  the  same  actually  paid,  for  the 
term  of  one  whole  year;  because,  though  the  pauper  resided 
upon  them  altogether  more  than  365  days,  and  paid  rent 
also  for  more  than  that  period,  still  he  did  not  reside  for  the 
term  of  any  one  whole  year,  separately  and  independently. 
In  cases  of  settlement  by  hiring  and  service,  it  certainly  has 
been  held  with  reference  to  the  statutes  3  and  4  fF.  &  ilf . 
c.  1 1.  and  8  and  9  W,  3.  c.  30.,  that  a  partial  service  in  two 
different  years  may  be  connected,  so  as  to  make  up  one 
year's  service;  but  the  Courts  have  always  yielded  reluctantly 
to  that  construction  of  those  statutes,  and  at  any  rate  it 
would  be  impossible  to  extend  it  to  the  59  G.  3.  c.  50. 
In  Rtx  V.  Aynhoe  {a)  the  Court  expressed  their  regret  that 
the  doctrine  of  connected  services  had  ever  been  established. 

(a)  ft  Bott,  253. 
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la  Rex  V.  Sutton  (a),  Lord  Kenyan  with  the  same  feeling 

observedi  *'  it  has  now  been  too  long  settled  to  be  recalled." 

The  Kino      tt>  ^\        -^t  t      r^  tii**         ••! 

V,  In  itex  V.  Over  Norton  (6),  Grose,  J.,  delivering  the  judg* 

.      ^"®         ment  of  the  Court,  said,  *^  whatever  the  decisions  might 
Inbabitamts  '  '  ® 

of  originally  have  been  upon  the  construction  of  the  statute^ 

Stow"*^  *  the  rule  of  law  is  now  inveterate."  In  Rex  v.  Fifehead 
Magdalen  (c)>  Lee,  C.  J.  said,  *^  I  remember  the  resolution 
was  first  come  to  in  Lord  Chief  Justice  Parker* i  time,  that 
a  hiring  for  a  year,  and  a  service  for  a  year,  were  sufficient 
to  gain  a  settlement,  though  all  the  service  should  not  be 
under  the  same  contract,  and  that  Sii*  Thomas  Powys,  who 
was  just  come  into  Court,  very  much  boggled  at  it."  In 
Rex  v.  Fiilongley  (J)  Lord  EUenborough  said, ''  if  the  sta- 
tutes are  to  be  strained  in  any  respect,  it  seems  to  me,  that 
the  mind  revolts  much  more  from  coupling  a  previous  ser- 
vice with  a  subsequent  hiring  for  a  year,  than  from  the 
conclusion  to  be  drawn  in  this  case.  If  it  were  now  for  the 
first  time  under  our  consideration,  I  should  be  disposed  to 
pronounce  a  different  judgment:"  and  Bayley,  J.  said, ''  I 
am  of  the  same  opinion,  upon  the  ground  of  the  authorities 
alone."  In  Rex  v.  Turvey  (e)  Abbott,  C.  J.  said,  '^  it  has 
been  decided  in  this  Court,  that  where  there  has  been  a 
hiring  for  a  year,  and  a  service  for  a  year,  although  that  ser- 
vice has  not  been  under  one  hiring,  the  servant  gains  a 
settlement;  but  I  hope  no  rash  genius  will  ever  carry  the 
matter  farther."  All  these  cases  shew  that  the  liberal,  or 
rather  fanciful,  mode  of  construction  of  certain  statutes  has 
already  been  carried  too  far,  and  are  authorities  for  saying 
that  the  statute  now  under  consideration  ought  to  be  con- 
strued strictly.  Then  what  does  the  statute  require,  and 
how  is  it  to  be  construed  ?  The  first  requisition  is,  that  the 
tenement  shall  be  rented  for  a  year.  Now,  there,  the  statute 
must  mean,  either  the  same  year,  or  any  year.  If  it  mepns 
any  year,  the  years  of  hiring  and  of  occupation  may  be 
totally  disconnected,  and  indefinitely  distant;   so  that  the 

(a)  1  Eatt,  656.  (h)  15  East,  347.  (c)  9  BQtt,  9A6. 

(d)  1  B.  &  A.  319.         ie)  9  B.  &  A.  950. 


EASTER  TERM,  SIXTH  GEO.  IV. 

hiring  may  be  for  the,  year  1620,  and  the  occupation  may  be 

for  the  year  1850,  which  would  be  absurd ;  for  in  such  a 

case,  no  good  end  could  be  answered  by  the  hiring  for  a 

year,  and  that  part  of  the  statute  would  become  a  dead  let-  ,      '^^^ 

Inhabitakts 

ter.    The  second  requisition  is,  that  the  tenement  shall  be  of 

occupied  for  a  year.     Now,  before  the  59  G.  3.  c.  50.  Sturtow-bt- 

•      .  Stow. 

passed,  there  was  nothmg  in  the  law  of  settlement  requiring 

that  the  tenement  should  be  hired  at  all,  nor  was  there  any 
thing  that  made  it  necessary  that  it  should  be  occupied  for 
more  than  forty  days.  And,  where  a  new  statute,  introduc- 
tory of  new  conditions,  fixes  on  one  period  to  apply  to  all 
those  conditions,  using  words  which  may  mean  the  same 
identical  period,  or,  may  mean  a  similar  period,  it  is  reason- 
able to  infer,  that  the  former  was  meant  and  not  the  latter, 
because  no  good  reason  can  be  suggested  for  the  latter 
being  meant ;  whereas  strong  and  obvious  reasons  may  be 
assigned  for  meaning  the  former,  namely,  simplicity  and  the 
prevention  of  disputes,  which  are  the  reasons  pointed  out  in 
the  preamble  of  the  act.  Upon  these  grounds,  there  was 
not,  in  this  case,  a  hiring,  or  an  occupation  of  a  tenement 
for  one  whole  year,  within  the  meaning  of  the  statute,  and 
consequently  the  pauper  acquired  no  settlement  in  the  parish 
of  S/otr,  and  the  order  of  sessions  quashing  the  order  of 
removal  thither,  must  be  confirmed. 

N.  R.  Clarke  and  jImoSf  contrft.  The  occupation  is  to 
be  '^  for  the  term  of  one  whole  year  at  the  least."  The 
words  '^  at  the  least"  added  in  this  part  of  the  clause,  and 
omitted.'in  the  former,  shew  that,  with  respect  to  the  occu- 
pation, any  year  will  do,  that  is,  any  period,  however  consti- 
tuted, equalling  a  year  in  length.  The  word  ''  term''  is  not 
there  used  in  its  legal  sense;  it  means  only  period:  for  else 
a  hiring  for  seven  or  fourteen  years  would  not  be  a  hiring 
for  the  term  of  one  year,  and  would  not  confer  a  settlement, 
which  would  be  manifestly  and  grossly  absurd.  The  pau- 
per clearly  hired  and  occupied  these  premises,  for  a  year, 
within  the  meaning  of  the  act  of  parliament.   It  was  decided 

▼0I#.  VI.  1 
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in  Rex  v.  North  Collingham  {a),  that  a  tenement,  iwithin  the 

JJpCT^       meaning  of  the  statute,  may  consist  of  house  and  land  taken 

V,  at  different  times;  and  by  analogy  to  that  decision,  it  seems 

IvBABiTAirTS  P'^'">  ^^^^  ^^  ™^y  ^^^^  ^^  hired  and  occupied  at  different 
of  times,  or  may  be  occupied  in  two  different  years,  so  as  to 

Stow.  make  up  one  year's  occupation.  If  the  legislature  had 
meant  that  the  hiring  and  the  occupation  should  be  for  one 
and  the  same  identical  year  only,  they  would,  in  the  latter 
part  of  the  clause,  have  said  **  such,"  or,  "  the  said  term," 
which  would  have  been  shorter  and  more  plain  than  the 
present  reading,  and  would  at  once  have  identified  the  two 
periods  as  being  in  truth  but  one ;  and  their  omitting  so  to 
do,  is  conclusive  to  shew  that  they  had  no  such  meaning. 
Upon  this  simple  and  well  warranted  construction  of  the 
statute,  it  is  clear  that  the  sessions  have  mistaken  the  law, 

**  and  that  their  order  must  be  quashed. 

Abdott,  C.  J. — 1  am  of  opinion  that,  in  this  case,  the 
sessions  have  mistaken  the  law.  It  seems  to  me  that  the 
act  of  parliament  requires  no  more  than  what  has  been 
complied  with  by  this  pauper,  namely,  a  hiring  for  a  year  at 
a  rent  of  not  less  than  10/.,  and  an  occupation  and  payment 
of  rent  for  a  year  also.  It  has  been  contended,  that  the 
hiring  and  the  occupation  must  be  for  and  in  respect  of  one 
and  the  same  identical  year.  If  such  had  been  the  intention 
of  the  legislature,  it  would  have  been  extremely  easy  to  have 
expressed  it;  the  introduction  of  '*  such,"  or,  "  the  said," 
before  the  word  *'  term"  in  the  latter  part  of  the  clause, 
would  at  once  have  expressed  that  intention,  would  have 
shortened  and  simplified  the  sentence,  and  would  have 
made  douht  or  difference  of  opinion  upon  the  construction  of 
the  clause  impossible.  They  have  not,  however,  expressed 
that  intention,  nor  do  I  see  any  thing  from  which  we 
can  infer  that  they  felt  it ;  indeed  the  inference  is  rather  the 
other  way,  because,  if  they  had  meant  to  convey  such  an 
intentton,  it  was  easy  for  them  to  have  done  so.    I  an 

(a)  Ant^  vol.  ii.  743. 
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dierefore  of  opinioQ  that  the  pairper  acquired  a  settlemeBt 

by  renting  a  tenement  in  Stow.  _,,    ^ 

V. 

Bay  LEY,  J. — ^This  was  a  very  proper  case  for  our  con-  inhabit  A«Tt 
sideration,  and  I  am  glad  that  it  has  been  brought  before  us,  ^      ^ 

,  ...  StBRTOM'-BY* 

because,  having  been  fully  and  ably  discussed,  it  will  furnish  Stdw» 
a  rule  for  the  construction  of  this  statute  in  future  cases  of 
a  similar  kind.  As  the  law  stood  before  the  passing  of  this 
statute,  it  is  quite  clear  that  enough  has  been  done  by  this 
pauper  to  acquire  a  settlement  in  the  parish  of  Stow;  and 
what  is  the  law  now?  It  requires  that  there  shall  be  a  hiring 
for  a  year  at  an  annual  rent  of  not  less  than  10/.  and  an 
occupation  and  payment  of  that  rent  for  a  year,  all  by  the 
same  person.  All  these  requisites  have,  in  my  opinion, 
been  complied  with  in  the  present  case.  Rex  v.  Norih 
CoUingham  decided  that  a  tenement  may  consist  of  a  house 
and  land  hired  at  different  times;  and  if  the  tenement  need 
not  be  one  tenement,  hired  at  one  and  the  same  tame,  I  am 
at  a  loss  to  see  why  the  year  of  hiring  and  the  year  of  oecu-** 
pation  must  be  one  and  the  same  year,  or  why  the  occupa- 
tion must  be  restricted  to  one  identical  term  of  one  year.  I 
think  the  act  has  been  complied  with  in  this  case  in  the 
terms  of  it,  and  that  it  would  be  perverting  the  object  of  the 
legislature  if  we  were  to  hold  that  a  settlement  had  not  been 
gained:  for,  as  it  seems  to  me,  the  residence  under  the 
second  hiring  for  a  year  may  be  coupled  with  the  residence 
under  the  first  hiring  for  less  than  a  year,  and  that  a  year's 
occupation  so  made  up,  is  an  occupation  for  one  whole 
year  within  the  meaning  of  the  statute. 

HoLBOYD,  J. — ^This  is  a  restrictive  act,  and  must,  there* 
fore,  be  construed  strictly  and  literally.  If  it  were  not  so, 
still  its  provisiotls  have,  in  my  opinion,  been  literally  conf* 
plied  with  i&  this  case.  If  so,  we  are  bound  to  hold  this  a 
good  settlement  within  the  statute,  unless  we  see  clearly 
that  tbe  obgect  of  the  legislature  was  to  express  a  diff(M*ent 
meaning  from  that  which  their  words  imply.    I,  for  one^ 

i2 
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cannot  see  any  such  thing ;  and  indeed  if  the  construction 
contended  for  to-day  is  the  right  one,  why  did  not  the  legis- 
ts, lature  use  the  simple  word  **  such/'  or  ''  said/'  and  thus 

The         express  their  meaning  beyond  the  power  of  doubt?     £fut 

Inhabitants       "^  o       ^  r 

of  instead  of  that,  the  two  sentences  applying,  the  one  to  the 

^^Srawl^^'  hiring,  and  the  other  to  the  occupation,  are  studiously  kept 
apart,  and  are  as  studiously  couched  in  different  language. 
The  words  of  the  statute  regulating  settlements  by  hiring 
and.  service  are  much  stronger  than  the  language  of  this 
act,  for  that  provides  that  the  party  shall  continue  ''  in  the 
same  eertice**  for  a  year;' and  yet  it  is  now, settled  law  that 
the  year's  service  may  be  made  up  of  two  distinct  services, 
under  two  distinct  hirings.  I  am  of  opinion  that  the  act  has 
been  complied  with,  and  that  this  was  an  occupation  for  a 
year  within  the  intent  and  meaning  of  the  legislature. 

LiTTLEDALE,  J. — ^According  to  the  strict  and  literal 
import  of  the  words  of  this  act,  I  concur  in  thinking  that  a 
settlement  has  been  gained.  With  respect  to  the  intent  and 
meaning  of  the  legislature,  I  entertain  some  doubt;  but,  in 
an  act  like  this,  we  cannot  travel  out  of  the  words. 

Order  of  sessions  quashed. 


Wednaday,  The  King  v.  The  Inhabitants  of  Findon. 

May  An        -J 

The  residence  l^Y  an  order  of  two  justices,  William  Steffi  his  wife  and 

nder'a  con-  *'*^^®  children,  were  removed  from  Bedgrave  in  the  county 
tract  for  hiring  of  Suffolk^  to  Findon  in  the  county  of  Sussex.  On  appeal 
must  be  with-  ^^^  sessions  confirmed  the  order,  subject  to  the  opinion  of 

in  the  compass  this  Court  upon  the  following  case  : 
of  a  single 

year,  in  order  to  acquire  a  settlement^  but  it  seems  that  the  year  is  not  to  be  computed 
from  the  day  on  which  the  service  ends.  Therefore,  where  a  servant  had  been  nired, 
and  served  bis  roaster  for  several  successive  years,  and  being  hired  again  on  the  9d  No- 
vember^  1811,  resided  with  him  in  0.  until  the  14th  April,  1813,  and  then  travelled  about 
with  him  until  the  year  was  out,  when  the  contract  was  again  renewed,  and  he  went  %vith 
his  master  to  F,  where  he  remained  forty  days,  and  then  returned  to  O.  again,  where  he 
remained  thirty-eight  days,  and  in  a  month  afterwards  they  mutually  parted  before  the 
year  ivas  ont :— Held,  that  the  servant's  settlement  was  in  O.  and  not  m  F, 


The  Kiire 

V.  • 
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The  pauper,  William  Sief,  was  hired  by  the  Rev.  James 

Fentrisy  on  the  2d  November y  1807,  for  a  year,  and  served 

the  whole  of  that  period,  and  afterwards  continued  in  Mr. 

Fentris*s  service,   under    successive  yearly  hirines.   until  ^      "^^^ 
,        J  _  -  f  ■  1  «'        •'  .     ,  .     ,  Inhabitants 

tbe  2d  November,  1811,  when  the  pauper  was  again  hired  of 

by  Mr.  Ventris  for  another  year.  The  pauper  served  his  ^'ni^ok- 
master  at  the  parish  of  St.  Peters  in  the  East,  in  the  city  of 
Oxfordy  from  the  said  2d  November,  181 1,  until  the  14th 
April,  1812.  He  then  accompanied  him  to  several  other 
places  until  the  2d  November,  1812,  when  he  was  again 
hired  by  Mr.  Ventris  for  another  year,  and  he  travelled 
about  with  his  master  until  the  20th  December,  1812,  on 
which  day  they  arrived  at  Findon  in  Sussex  .(the  appellant 
parish),  where  they  continued  more  than  40  days,  and  after- 
wards he  accompanied  his  master  to  the  said  parish  of  St. 
Peters  in  the  East,  in  the  said  city  of  Oxford,  where  they 
continued  up  to  tlie  2d  April,  1813,  a  space  of  38  days,  and 
on  the  2d  April,  1813,  left  Oxford  for  Beedingy  where  they 
continued  until  the  2d  May  following,  30  days,  when  they 
parted  by  mutual  consent.  The  question  for  the  opinion 
of  the  Court  is,  whether  the  pauper  was  settled  at  Findon^ 
or  at  St.  Peters  in  the  East,  in  the  city  of  Oxford. 

Nolan,  and  B.  Andrews,  in  support  of  the  order  of  se»- 
sions.  The  pauper's  last  legal  settlement  was  at  Findon 
and  not  in  Oxford.  In  order  to  make  out  that  the  pauper 
was  settled  in  Oxford,  it  must  be  shewn  on  the  other  side, 
that  there  was  a  forty  days  residence  in  that  city  within  the 
compass  of  one  whole  year.  The  question  for  the  decision 
of  the  Court  is,  in  which  parish  the  pauper  gained  a  settle* 
ment  under  the  last  year's  hiring  and  service.  The  last 
year*s  hiring  was  from  the  2d  November,  1612,  until  the  2d 
November,  1813.  During  that  year  the  pauper  resided  in 
Findon  forty  days,  and  but  thirty-eight  in  Oxford.  So  that 
it  is  clear  that  the  settlement  must  be  gained  in  Findon, 
unless  it  can  be  said  that  the  service  and  residence  in  Ox- 
ford  in  that  year  can  be  connected  with  the  service  and 
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residence  there  daring  the  preceding  year,  M^hicfi  canoot  be 
made  out,  either  upon  principle  or  authorities.     There  is 

^,  no  case  which  has  decided  upon  the  doctriue  of  connected 

The         hirings  and  services^  that  you  can  go  out  of  the  last  year's 

of  service^  in  order  to  connect  it  with  a  preceding  year's  ser- 


FlNDOK. 


vice.  The  forty  days  to  confer  a  settlement  must  be  within 
the  compass  of  one  whole  year,  and  that  the  last  year. 
This  case  comes  within  the  principle  of  Rex  v.  Denkam  (a). 
That  case  arose  upon  a  removal  from  B,  to  X>.  and  the 
question  was  upon  the  residence  necessary  to  confer  a  set- 
tlement by  hiring  and  service ;  whether  it  was  necessary 
there  should  be  forty  days'  residence  within  the  compass  of 
a  year,  or,  whether,  if  the  service  were  for  several  years 
uninterruptedly,  a  residence  of  forty  days  within  those  several 
years  would  be  sufficient.  The  facts  were  these;  the  pau- 
per was  hired  for  a  year  to  G.  iS.  and  served  that  yeat,  at 
the  expiration  of  which  he  was  hired  to  him  for  another  year, 
and  served  half  of  it ;  and  during  that  year  and  a  half  he 
was  resident  in  B.  for  forty  days,  but  he  did  not  reside  in 
B.  for  forty  days,  either  within  the  first  year,  or  within  the 
half  year,  nor  (as  was  admitteci)  within  any  one  period  of  a 
year  whilst  he  continued  with  S.  The  sessions  were  of 
opinion  that  this  reisdence  was  not  sufficient,  and  the  Court 
thought  their  opinion  right.  Now  here  there  was  no  resi- 
dence for  forty  days  in  Oxford  within  the  last  year  of  the 
service,  consequently  do  settlement  was  gained  there. 

Courihope,  Storks  and  Dover,  contr^,  were  stopped  by 
the  Court. 

Abbott,  C.  J. — I  think  the  last  legal  settlement  of  the 
pauper  was  not  at  Fwdon,  but  at  Oxford,  It  is  qaite 
clear  that,  but  for  the  residence  for  forty  days  in  Findon, 
the  pauper  would  be  settled  in  Oxford  in  the  month  of 
April,  IBIS ;  but^  it  is  said,  that  the  settlement  must  revert 

(«)  1  M.  and  S.  3C1.    Vide  Res  ▼.  Apethowpe,  ante,  to!,  iv.  487. 
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to  FindoTiy  not  because  that  is  a  new  or  subsequent  settle- 

ment,  but  because  the  pauper  did  not  sleep  at  Oxford  forty 

nights  within  the  compass  of  a  whole  year  preceding  the  v, 

termination  of  his  service.     I  however  think,  that  the  last  ,      *^^® 

Inhabitants 

residence  for  thirty-eight  days  and  his  former  residence  may  of 

be  coupled,  and  being  within  the  compass  of  twelve  months,      Findon. 
that  18  sufficient.     I  know  of  no  decision  which  has  said 
that  the  forty  days  must  come  within  the  compass  of  the 
last  year  of  the  service.    Certainly  Rex  v.  Denham  does  not 
lay  down  any  such  rule. 

Bayley,  J. — ^The  case  of  Rex  v.  Denham  has  decided 
that  the  residence  for  forty  days  must  be  within  the  compass 
of  a  single  year ;  but  subsequently  to  that  case  it  is  no  where 
laid  down  that  the  single  year  is  to  be  computed  from  the 
day  on  which  the  service  ends.  In  this  case,  when  the  pau- 
per had  come  to  Oxford  in  the  last  year  of  his  service,  and 
had  slept  there  one  night,  it  is  clear  that  he  became  settled 
diere,  for  his  sleeping  there  connected  itself  with  the  pre 
▼ious  settlement  which  lie  had  acquired  in  the  former  year. 
That  subsequent  sleeping  in  Oxford  superseded  the  settle- 
ment which  lie  had  in  the  mean  time  acquired  in  Fitidon, 
and  set  up  his  Oxford  settlement.  These  shifting  settle- 
ments vary  from'  time  to  time  according  to  the  last  night 
where  the  pauper  sleeps,  under  such  circumstances  as  will 
enable  him  to  connect  that  night  with  any  thirty-nine  pre- 
vious nights.  Here  there  having  been  a  settlement  pre* 
viously  acquired  by  the  pauper  in  Oxford,  the  settlement 
subsequently  gained  in  Findon  is  superseded,  by  the  sleeping 
at  Oxford.  I  therefore  think  that  the  sessions  came  to  an 
erironeous  conclusion  in  deciding  that  the  pauperis  settle-* 

nent  was  in  Findon^ 

« 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

Order  of  sessions  quashed. 
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Smith  iJ.  De  Witts. 

The  acceptor  ASSUMPSIT  by  the  indorsee  against  the  acceptor  of  a 
of  an  accom-  "^  .         »      v        •  i  l  r 

moclation  bill    bill  of  exchange.     Plea,  non  assumpsit.    At  the  trial  before 

iK^^o  V  ^ftioW,  C.  J.  at  the  Middlesex  sittings  after  last  term,  after 

for  a  special  the  plaintiff  had  proved  the  usual  prim&  fade  case,  the  de- 

fffiTer!""*  fence  set  up  was,  first,  that  the  defendant  had  accepted 

without  per-  the  bill  without  consideration,  and  second,  that  it  had  been 

trust'lfaving  deposited  by  the  defendant  in  the  hands  of  a  person  named 

quitted  the       Crozar  for  the  defendant's  personal  benefit,  but  had  wrong- 
country  after  "^  .     -i*.      rrii 
committing  an  fully   been   indorsed    to   the  plaintiff.     The   facts  proved 

act  of  hank-  j^  evidence  for  the  defendant  were  these: — The  defend- 
ruptcy,  was 

pursued  by  a  ant  had  placed  the  bill  in  the  hands  of  Crozar  for  the 
obtained  the  purpose  of  getting  it  discounted  and  delivering  the  money 
bill  from  him    overlo  him,  De  Witts.    Crozar  had  become  indebted  to  the 

in  Ignorance  of        .     . 

his  bank-         plaintiff  for  goods  sold  and  delivered,  and  after  becoming 

ruptcy  and  of  bankrupt  went  abroad  with  the  bill  in  question  in  his  posses- 

the  circum-         ...  . 

stances  under   sion.    The  plaintiff,  who  was  ignorant  of  the  fact  of  Crozar 

walTaccepted :  ^^^^^^g  committed  an  act  of  bankruptcy,  followed  him  to 
—Held,  that  Paris  in  order  to  obtain  payment  of  the  goods  which  he  had 
was  not  liable  sold,  and  there  obtained  from  him  the  bill  in  question  in 

upon  the  bill    satisfaction  of  the  debt.     Under  these  circumstances  the 

at  the  suit  of  .      ^      . 

the  creditor      Lord  Chief  Justice  was  of  opinion  that  the  plaintiff  had  no 

pilL'lSd'him.  ^'*®  ^^  *"^  "P^"  *^  ***"•  ^*«  lordship  said  that  if  the 
self  of  it.  plaintiff  had  sold  Crozar  the  goods  upon  the  credit  of  the 

bill  it  would  haye  made  a  difference  and  would  have  entitled 
him  to  recover;  but  inasmuch  as  the  goods  had  been  origi- 
nally furnished  to  Crozar  upon  his  own  personal  credit,  the 
action  must  fail,  it  appearing  in  evidence  that  the  bill  had 
been  given  to  the  latter  not  for  his  own  benefit,  but  for  the 
benefit  of  the  defendant  from  whom  he  received  it.  The. 
plaintiff  was  therefore  nonsuited. 

F,  Pollock  now  moved  for  a  rule  to  shew  cause  why  a 
new  trial  should  not  be  granted  on  the  ground  that  the 
learned  judge  had  erroneously  ruled  the  point  at  Nisi  Prius. 
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He  contended  that  if  the  plaintiff  could  not  maintain  this 
action  it  would  be  carrying  the  doctrine  of  Gill  v.  CubiU(a) 
to  an  unreasonable  extent,  and  to  an  extent  highly  prejudicial 
to  the  interests  of  comnierce.  He  insisted  that  the  plaintiff 
must  be  considered  as  a  bond  fide  holder  for  valuable  con- 
sideration, inasmuch  as  he  received  it  in  payment  of  a  debt 
justly  due  and  owing  to  him,  and  therefore  whether  the  ac- 
ceptance was,  merely  for  accommodation,  fraudulently  paid 
away,  or  even  stolen  by  Crozar,  could  make  no  difference  as 
to  his  legal  title  to  sue  the  acceptor. 

Abbott,  C.  J. — ^The  facts  of  this  case  lie  in  a  very 
narrow  compass.  It  must  be  admitted  that  the  bill  was  ac- 
cepted by  the  defendant  without  value.  Crozar  had  it  at 
one  time  from  the  defendant  with  directions  to  pay  it  over 
to  a  third  person  for  the  use  of  the  latter.  He  contrives  to 
get  it  back  again  into  his  own  hands  and  he  runs  away  from 
this  country  in  debt.  He  is  pursued  by  the  plaintiff  to 
whom  he  owes  money.  The  plaintiff  finds  him  out  in  Parts 
and  gets  from  him  all  the  securities  he  can,  and  among 
others  this  bill.  It  cannot  be  denied  that  if  the  bill  was 
accepted  for  value  the  plaintiff  could  never  have  recovered 
upon  it,  because  Crozar  being  at  that  time  a  bankrupt  it 
would  have  passed  to  his  assignees.  Can  it  be  said  that 
this  bill,  which  is  of  na  value  inasmuch  as  it  passed  from  the 
defendant  without  consideration,  and  he  being  unlawfully 
deprived  of  it,  the  plaintiff  has  a  right  to  sue  upon  it  and 
place  himself  in  a  better  situation  than  the  man  of  whom 
he  received  it.^  It  appears  to  me  that  it  would  be  contrary 
to  the  firat  principles  of  natural  justice  to  say  that  this 
plaintiff  is  a  bonft  fide  holder  for  value. 

HoLROYP,  J.  (6). — I  agree  that  if  this  bill  had  been  de- 
livered to  a  bon&  fide  holder  for  valuable  consideration  and 
a  person  ignorant  of  the  circumstances  under  which  itliad 
been  obtained  by  Crozar,  he  might  sue  the  acceptor  not- 

(a)  Anta,  vol.  v.  9S4.  (b)  Bayley,  J.  was  absent. 


Skitu 
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whhstandiog  any  waQl  of  consideration  received  by  him. 
But  the  argument  goes  a  great  deal  farther,  for  it  assumes 
that  Crozar  was  not  a  bankrupt  at  the  time  plaintiff  r«* 
ceived  the  bill.  Now  at  that  time  Crozar^  assuming  that 
he  had  possessed  himself  of  the  bill  rightfully,  had  no  autho* 
rity  to  transfer  -a  right  to  the  plaintiff  by  indocsement.  The 
plaintiff  cannot  be  in  a  better  situation  than  the  person  from 
whonr  he  derived  title.  Assuming  that  the  assignees  might 
have  recovered  it,  it  is  clear  that  the  plaintiff  had  no  title, 
because  at  that  time  the  property  in  the  bill,  if  Crotar  had 
any,  vested  in  the  assignees. 


LiTTLEDALE,  J.  coucurred. 


Rule  refused. 


Lambert  v.  Knott,  and  three  others. 

By  a  local  act  ASSUMPSIT  for  goods  supplied  to  the  poor  in  the  work<> 

for  the  govern-  bouse  of  St.  Nicholas,  Ikptford,  under  a  contract  entered 

ment  of  the      ,  .     •        . 

poor  of  the      into  by  the  plaintiff  with  the  governors  and  directors  of  the 

the  churcl^  poor  of  the  parish.  Plea,  the  general  issue.  At  the  trial 
wardens  and  before  Alexander^  C.  B.  at  the  last  assizes  for  the  county 
ninreuardtans  ^^  Kent,  it  appeared  that  the  defendants  were  the  four  over- 
and  directors,  seers  of  the  parish  of  $t.  Nicholas.  By  a  local  act  of  par- 
more  of  them,  liament,  27  Geo*  2.^  the  affairs  of  that  and  the  adjoining 

were  em-  parish  of  St.  Paul  are  placed  under  the  management  of 
powered  to        ■^,  ,      *  ,      ** 

cootraet  for  nine  persons,  by  the  title  of  '^  governors  and  directors,"  who 

the  poor  with  ^^   annually  chosen  at  a  public  meeting  of  the  church* 

provisions,  wardens  and  parishioners.     Power  is  thereby  given  to  the 

rochial  funds  churchwardens  and  overseers,  together  with  the  governors 

were  directed   ^nd  directors,  or  any  five  or  more  of  them,  to  contract  for  the 

to  be  paid  mto  ,       -  •  •  o        i-        •  •  , 

the  han^s  of  a  supply  of  provisions,  &c.  for  the  maintenance  of  the  poor. 

WM  toT'  7**^  ^**®  money  collected  by  the  poor's  rates  is  by  the  same  sta- 
the  money  un-  tute  directed  to  be  paid  into  the  hands  of  a  treasurer  ap- 

der  the  orders 

of  the  governor^  and  directors.  Where  dm  plaintiff  contracted  with  the  governors  ifi4 
directors  for  supplying  the  poor-house  with  goods,  and  acted  under  the  orders  of  the 
churchwardens  and  overseers : — Held,  that  the  latter  were  personally  liable,  and  -that 
the  plaintiff  was  not  bound  to  join  the  governors  and  directors  in  the  action. 
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pointed  ooder  the  proviaioiis  of  the  act,  who  disbarses  the 
•ame  under  the  orders  of  the  governors  and  directors  or  any 
five  or  more  of  ikem.  The  contract  in  question  was  entered 
into  by  the  plaintiff  at  a  meeting  of  the  goveniora  and 
directors  at  which  all  the  defendants  were  not  present,  but 
it  appeared  in  evidence  that  after  the  contract  was  signed 
they  alt  concurred  in  giving  the  plaintiff  orders  from  time  to 
time  for  delivering  the  supplies  at  the  workhouse  which 
were  the  subject  of  the  present  action*  Contracts  with 
tradesmen  are  entered  in  a  book  at  the  vestry  meetiiq;,  aad 
signed  by  the  party  contracting,  and  in  the  minutes  of  the 
proceedings  the  names  of  the  parish-officers  present  are  set 
down.  It  was  objected  that  the  contract  having  been  made 
with  the  ''  governors  and  guardians,**  the  defendants,  as 
overseers  and  churchwardens,  were  not  liable,  eapecially  as 
they  had  no  funds  in  hand  applicable  to  parochial  purposes* 
The  Lord  Chief  Baron  refused  to  nonsuit,  but  saved  the 
point,  and  the  plaintiff  had  a  verdict,  with  liberty  to  the  de- 
fendants to  move  to  enter  a  nonsuit. 

Marryai  now  moved  accoadingly,  and  renewed  the  ofcyec*- 
tioB  tdcen  at  the  trial* 

AsjaoTT,  C.  J. — ^The  smgle  point  is,  whether  these  de<- 
fendantsHsre  m  effect  parties  to  the  contract.  If  they  arey 
the  plaintiff  has  a  right  to  sue  them.  He  has  nothing  to  do 
with  the  means  by  which  Uiey  become  parties  to  it.  By  the 
act  of  parliament  the  churchwardens  and  overseers^  and  any 
five  or  more  of  the  governors  and  guardians  of  the  poor, 
are  empowered,  at  a  public  meeting  to  be  held  for  that  pun- 
pose,  to  contract  with  persons  who  think  fit  to  make  tenders 
for  supplying  the  workhouse  with  necessaries.  This  plains- 
tiff,  it  appears,  attends  at  a  meeting  held  in  the  vestry. 
He  there  finds  persons  professing  to  have  authority  to  con^ 
tract  with  him  for  supplying  the  workhouse.  His  tender 
is  accepted  and  the  contract  is  entered  into.  By  the  terma 
of  the  contract  he  is  bound  to  supply  such  articles  as  the 
overseers  may  from  time  to  time  think  fit  to  order  him  to 
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deliver  at  the  Workhouse  during  the  continuance  of  his  con- 
tract Each  of  these  defendants,  who  are  the  overseers,  does 
from  time  ta  time  give  orders,  and  in  consequence  of  those 
orders  the  goods  are  supplied.  I  own  it  does  appear  to  me 
that  looking  at  the  clause  in  the  act  of  parliament,  by  virtae 
of  which  this  contract  is  entered  into,  this  is  a  contract  by 
each  and  every  one  of  the  overseers,  who  appear  to  have 
acted  as  governors  and  guardians*  I  admit  it  would  be  too 
mueh  to  say  that  a  person  who  never  attended  a  meeting  of 
the  guardians  would  be  personally  liable,  but  these  de- 
fendants were  in  the  habit  of  attending  the  meetings  and  had 
the  management  of  the  poor  by  giving  orders  to  the  plaintiff. 
This  contract,  therefore,  is  in  my  opinion  personally  binding 
on  each  and  every  of  the  defendants,  and  it  is  no  objection 
to  the  plaintiff's  right  of  recovery  that  he  has  not  sued  the 
whole  of  the  governors  and  guardians. 


Bayley,  J. — Whether  all  the  governors  and  guardians 
may  be  liable  over  to  the  defendants  is  a  different  question, 
but  it  is  perfectly  clear  that  each  of  these  four  defendants  is 
liable.  The  act  of  parliament  does  not  authorize  the  go- 
vernors and  guardians  of  themselves  to  enter  into  contracts, 
but  it  says  that  the  churchwardens  and  overseers  with  the 
governors  and  guardians,  or  any  five  or  more  of  them,  may 
enter  into  contracts.  Here  is  a  contract  entered  into  by 
the  plaintiff,  nominally  and  upon  the  face  of  it  with  the 
^  governors  and  guardians/'  but  it  is  in  substance  with  the 
governors  and  guardians  and  the  charchwardens  and  over- 
seers, who  are  capable  of  contracting.  I  therefore  thiak 
that  these  defendants  are  liable  upon  the  principle  that  they 
have  acted  upon  and  adopted  this  conduct.  It  might  be  a 
different  thing  if  no  one  of  them  had  ever  acted,  but  each  of 
these  defendants  has,  from  time  to  time,  given  directions  and 
has  taken  care  that  the  contract  entered  into  by  the  plaintiff 
should  be  fulfilled.  The  case  of  Horsky  v.  Bell  (a)  is 
similar  in  principle  to  the  present;  There  certain  com* 
missioners 'for  carrying  on  a  canal  navigation  employed  the 

(o)  1  Bro.  C.  C.  101  (m). 
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pVamtiff  to  do  work  from  time  to  time.  There  was  a  general 
fund  which  the  commiBsioners  had  the  power  of  collecting, 
and  when  collected  it  was  to  be  paid  into  the  hands  of  the 
treasurer.  Orders  were  from  time  to  time  given  by  several 
of  the  commissioners,  but  they  had  issued  more  orders  than 
the  funds  would  cover,  and  the  plaintiff  sued  them  to  make 
them  liable  de  bonis  propriis,  and  the  Court  decided  that  the 
phintiflT  was  not  bound  to  look  to  the  fand,  but  that  he  had 
a  right  to  look  to  those  persons  by  whom  he  was  employed, 
and  they  held  that  every  person  concerned  in  signing  an 
order  was,  in  consequence  of  his  signature,  personally  liable 
Dot  merely  for  what  the  orders  specified,  but  for  the  general 
.  business  ^hich  the  plaintiff  had  been  performing  under  the 
contract.  It  seems  to  me  that  that  case  is  very  like  the  pre* 
lent,  and  acting  upon  the  principle  of  it  I  am  of  opinion  that 
these  defendants,  who  came  in  under  this  contract,  acted 
upon  and  adopted  it,  are  liable  to  the  consequences* 

LiTTiiEDALE,  J.(a). — I  am  of  the. same  opinion.  The 
plaintiff  contracts  nominally  with  the  guardians  and  direc- 
tors. It  might  be  impossible  for  him  to  find  out  the  names 
of  all  the  persons  who  were  the  guardians  and  directors* 
He  very  properly  resorts  to  those  persons  by  whom  the 
orders  were  ^iven.  The  defendants  must  be  considered  as 
representing  the  whole  body  of  persons  contracting,  they  act 
upon  the  contract,  and  though  they  may  not  all  have  signed 
it,  yet  they  are  nevertheless  liable  by  having  adopted  it. 

Rule  refused* 

(a)  Holrqydf  J.  was  absent. 


The  King  v.  Amvhlit. 

Indictment  against  the  defendant  for  publishing  a  news^^r  de- 
libel  in  a  newspaper.     Plea,  not  guilty.     At  the  trial  before  ^^^^^^ 

Ganow,  B.  at  the  last  assizes  for  the  county  of  Stafford'^  under  the  pro- 

viaioDs  of  the 
stotoee  38  G.  3-  c.  78.  is  coDcIusive  evideiice  of  publicatioa  to  sostua  an  iodictnient 
sgaiost  the  proprietor  for  a  libel  contained  in  such  copy. 
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the  only  evidence  to  prove  the  publicatioii  of  the  alleged 
libel  was  riie  copy  of  the  newspaper,  which  the  defendant^  as 
«.  proprietor^  had  deposited  at  the  stamp-office,  pursuant  to 

AvPBtLiT.  iii^  statute  S8  Geo*  3.  c.  78.,  and  it  was  contended  for  the 
defendawt  that,  unless  the  prosecutor  went  farther,  this  could 
not  be  considered  as  a  criminal  publication,  even  supposing 
it  might  be  deemed  as  a  publication  in  any  sense  of  the 
word.  The  learned  judge  overruled  the  objection,  and  the 
defendmit  having  been  found  guilty, 

lAidhm  now.  moved  (or  a  new  trial.  Delivering  a  copy 
of  a  newspaper  at  the  stamp-office  under  the  compulsory 
regulations  of  the  sUitate  cannot  be  considered  as  a  volun- 
tary publicatioH,  so  as  to  bring  the  defendant  within  the 
perils  of  an  indictment  for  a  KbeL  [Boy/ey,  J.  Is  not  that 
in  fact  a  publication,  end  would  it  not  be  prim&  facie  evi- 
dence that  the  defendant  had  distributed  many  other  copies 
ejusdem  generis  ?]  This  being  a  criminal  case,  strict  proof 
of  publicaftioQ,  in  the  ordinary  sense  of  the  word,  ought  to 
hav^  been  laid  before  the  jury.  Non  constat  but  that  the  copy 
delivered  at  the  stamp^ffice  was  the  only  copy  ever  printed. 
It  might  be  an  unique  copy,  and  after  the  delivery  the  de- 
fendant might  have  repented  that  he  had  prhited  it,  and 
destroyed  the  rest  of  the  imprint.  Surely  the  publisher  of 
the  libel  under  such  circumstances  has  a  locus  penitentis. 
This  is  not  a  voluntary  publication,  but  is  merely  deposited 
in  the  stamp-office  under  the  compulsory  provisions  of  an 
act  of  parliament,  and  takes  place  alio  intuitu.  It  is  a 
known  rule  of  law  that  the  delivery  of  a  libel  to  a  magis- 
trate for  the  purpose  of  examination  is  not  a  criminal  publi- 
cation. So  here,  this  bmig  a  delivery  to  a  public  officer, 
conformably  to  a  municipal  regulation,  stands  upon  the 
same  footing. 

B AYLEY,  J.  (a) — ^I  have  no  doubt  whatever  that  tbiii  was 
such  a  publicatioo  as  rendered  the  defendant  liable  to  an 
indictment  for  a  libel.    If  a  libel  be  in  fact  published,  whe- 

(a)  Abboii,  C.J.  WM  abisnu 
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ther  it  be  delmred  to  one  person  or  to  another  can  make 
no  difference,  if  that  person  ha6  an  opportunity  ot  reading 
it.  The  fact  of  sending  this  copy  of  the  newspaper  to  the  **^v! 
distributor  of  stamps,  gave  an  opportunity  not  merely  to  Amphut. 
him  of  reading  it,  but  to  every  person  who  had  access  to 
the  stamp-oflice  also.  It  seems  to  me,  therefore,  that  this 
was  a  criminal  publication.  Mr.  Ludlow  says  that  the 
MSsMimt  was  compelled  to  defiv«r  a  copy  at  the  stamp- 
office,  and  therefore  it  cannot  be  considered  as  a  voluntary 
pablicatioo ;  but  the  defendant  was  not  compelled  to  detiver 
bbellous  matter  ia  that  copy.  I  diink  thei^  is  no  fouMhtioD 
for  thie  application. 

HoLSovD,  J. — I  think  the  publication  proved  was  un- 
lawful, although  the  defendant  was  con^lled  to  scMKtthe 
copy  to  the  stamp-office.  Publishing  it  at  all  is  illegal.  If 
the  defendant  did  not  mean  to  publish  it,  he  was  under  no 
obligation  of  sending  a  copy  to  the  stamp-office.  The  fact 
of  sendii^  it  there  demonstrates  that  his  intention  was  to 
publish  it.  The  very  object  of  delivering  a  copy  at  the 
itamp-office  is  that  it  may  foe  evidence  against  the  proprietor. 

LiTTLEOALE,  J.  concurred. 

Rule  refused. 


Ewer  v.  Ambrose  and  John  Baker. 

Assumpsit  by  the  assignees  of  a  bankrupt  for  money  On  the  trial  of 
had  and  received  by  the  defendants.    The  defendant,  J.  ^„  examined 
BakeTf  suffered  judgment  to  go  by  default,  and  Ambrwt  ^^P^  ^^^^ 
pleaded  in  abatement  that  Samuel  Baker  ought  to  have  chancery  it 
been  joined  in  the  action  with  him,  upon  which  issue  was  evide",J^  to"* 
taken.    At  the  trial  before  GaseUtfJ,  et  the  last  assizes  for  contradict  a 
the  county  of  Suffolk,  the  plaintiff  called,  as  a  witness,  l^^wore^in^ 
Samuel  Baker,  who  deposed  that  he  never  had  been  in  position  to 
partnership  with  the  defendant   Ambrose.    In  answer  to  stated  in  the 
this  evidence^  and  for  the  purpose  of  contradicting  him,  *  ^Idi  hc^was 

a  party. 
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the  defendant  produced  an  examined  copy  of  an  answer  to 
a  bill  in  cHancery^  sworn  to  by  6'.  Baker,  in  which  he  had 
admitted  th^  partnership.  It  was  contended  that  the  original 
Ambbose.  answer  should  have  been  produced,  and  that  a  copy  was  not 
sufficient.  The  learned  judge«  however,  received  the  evi- 
dence, and  in  the  result  the  defendant  bad  a  verdict. 

Frere,  Seijt.  now  moved  for  a  new  trial,  and  contended 
that  the  examined  copy  was  insufficient,  and  that  for  the 
purpose  of  contradicting  the  witness,  the  original  answer 
should  have  been  produced*  The  sole  object  of  producing 
the  answer,  was  to  prove  that  the  witness  was  guilty  of  per* 
jury«  In  that  view,  therefore,  the  case  must  be  considered 
as  a  criminal  proceeding,  and  consequently  the  original  an- 
swer ought  to  have  been  produced.  For  this  he  cited  Rex 
V.  Morris  (a),  Lady  Dartmouth  v.  Roberts  (6),  and  Rex  v. 
Benson  (c). 

Batlby,  J.  (d) — I  am  of  opinion  that  in  this  particular 
case  the  copy  of  the  answer  was  properly  received  in  evidence, 
it  being  proved  that  that  which  purported  to  be  a  copy  was 
identified.  I  take  the  distinction  between  a  civil  and  a  cri- 
minal proceeding,  witK  reference  to  this  rule  of  evidence,  to 
be  this : — In  a  civil  suit,  not  in  any  respect  partaking  of  a 
criminal  nature,  if  it  be  ascertained  by  other  means  that  the 
answer  is  identified,  a  copy  of  it  will  be  sufficient  for  the 
purpose  of  contradicting  the  witness ;  but  upon  an  indict- 
ment for  perjury,  or  in  a  case  which  to  a  certain  degree 
partakes  of  a  criminal  proceeding,  such,  for  instance,  as  an 
action  on  the  case  for  a  malicious  prosecution,  there  the 
original  must  be  produced,  but  in  every  other  case  it  is  suf- 
ficient to  produce  the  examined  copy.  I  do  not  agree  with 
the  argument  that  this  case  was  in  the  nature  of  a  criminal 
proceeding,  although  it  may  be  the  foundation  of  a  prose- 
cution against  the  party  hereafter.    This  was  merely  an 

(a)  8  Burr.  1189.  (b)  16  East,  SS4.  (e)  9  Campb.  508. 

<d)  Abbotiy  C.  J.  was  absent. 
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•ctioD  to  ascertain  how  the  civil  rights  of  the  parties  stood^ 
and  it  does  not  follow  that,  because  Samuel  Baker  swore 
at  one  time  that  he  was  a  partner  with  Ambrose^  and  swore 
at  a  trial  of  this  cause  that  he  was  not  a  partner,  he  would 
be  indictable  for  perjury,  for  he  may  be  able  to  give  a  very 
satisfoctory  expbnation  of  Jiis  conduct. 

HoLROTD,  J. — I  am  also  of  opinion  that  the  examined 
copy  of  the  mswer  was  admissible  for  the  purpose  for  which 
it  was  produced.  It  was  not  given  in  evidence  to  fix  upon 
the  witness  any  penalty,  or  for  the  purpose  of  affecting  his 
property  ;  nor  would  the  present  proceeding,  upon  the  ad- 
missioD  of  such  evidence,  be  the  foundation  for  any  criminal 
proceeding  against  him.  It  might  go  to  affect  his  character, 
but  diat  is  no  reason  for  taking  the  case  out  of  die  general 
rule  where  the  identity  of  the  person  and  the  answer  is  ascer- 
tnned.  I  think  diis  case  falls  within  the  rule  where  an 
examined  copy  of  an  instrument  is  sufficient,  without  pro- 
ducing the  original  (a). 

The  rule  was  refused  on  this  ground,  but  a  rule  nisi  was 
granted  on  the  ground  that  the  verdict  was  against  evidence. 

(a)  IMtkdde^  J.  was  absent. 


Crozek  V.  Pilling  and  Moore,  Gent,  one  Sec. 
Case.    The  first  count  of  the  declaration  stated  that  in  W^'f  ^c  »  de- 

fendant,  on 
Michaelmas  Term,  3  Geo,  4.  defendant  had  recovered  a  being  taken  in 

judgment  for  34/.  19«.,  and  for  the  obtaining  satisfaction  of  jcrrwrk'of 
a  certain  residue  of  the  damages,  (part  having  before  been  ca.  sa.,  ten- 
satisfied,)  sued  out  a  capias  ad  satisfaciendum,  indorsed  to  ^nJ^gfs  to  ' 

levy  32/.  besides  poundage;  that  the  said  writ  was  delivered  the  plaintifiTs 

attorney,  and 

reqoiicd  him  to  sign  hit  dittharge,  which  he  refuted  to  do,  until,  he  had  paid  an  inde- 
pendent collateral  demand  for  costs : — ^Held,  that  the  plaintiff  and  his  attorney  were 
nable  to  an  action  on  t^e  case  for  such  refusal.  "  * 

VOL.  VI.  K 
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1825.  to  tfae  riieriff'so  indorsed  to  be  executed;  Aat  llie  sheriff 
afterwards  arrested  the  planitiff^  and  detained  and  had  hini 
in  custody  under  the  writ;  and  plaintiff,  being  in  custody  as 
PiLLiMd.  aforesaid,  afterwards,  to  wit,  on  &c.  at  8cc.  tendered  and 
offered  to  pay  to  the  def<Hidant  Pilimg,  by  the  hands  of  &e 
defendant  Moore,  as  his  attorney,  a  large  sum  of  money,  to 
wit,  the  sum  of  34/.  ISs,  in  full  satisfaction  and  discharge  of 
the  damages,  costs  and  charges  so  adjudged  to  the  defendant 
Pitting,  being  the  siim  indorsed  on  the  writ,  together  with 
poundage  and  lawful  expenses,  and  bebg  the  whole  amount 
lawfully  due  or  demandable  of  and  from  the  plaintiff  to  the 
defendant  Pilling^  under  the  writ,  and  demanded  of  def(pod<- 
AQt  Moore,  as  such  attorney,  to  receive  the  same  in  full  dis* 
.charge  and  satisfaction  of  the  said  dami^es,  costs  and 
chaises,  and  sheriff's  poundage,  and  to  intrust  and  iitfoml 
the  said  sheriff  that  the  same  were  satisfied,  and  to  give  the 
.said  sheriff  authority  to  discharge  the  plaindff  from  his  cus- 
tody under  the  writ,  yet  defendant  Moore  wilfully  and  mt^ 
liciously  intending  to  oppress,  harass  and  inj^re  the  plaintiff, 
and  to  cause  him  to  be  longer  imprisoned  and  detained  by 
the  sheriff  lunder  the  writ,  without  any  reasonable  cause 
whatever,  wilfully  and  maliciously  refused  to  accept  die 
money  tendered  in  discharge  of  the  damages,  costs,  8cc. 
and  did  not  nor  would  instruct  the  sheriff  that  defendant 
Pilling  \99t%  satisfied  of  his  damages,  &c.,nor  give  authority 
to  the  sheriff  to  release  the  plaintiff  out  of  his  custody,  un- 
der the  writ  aforesaid,  whereby,  and  by  reason  of  the  con- 
duct of  the  defendants  in  that  behalf,  plaintiff  was  detained 
in  custody  under  the  writ  for  a  long  space  of  time,  to  wit, 
8&C.  The  declaration  contained  other  counts,  averring  the 
tender  of  the  debt  and  costs  to  have  been  made  to  Pilling 
by  die  hands  of  Moore,  and  a  refusal  by  both  defendants  to 
accept  the  money,  or  to  instruct  the  sheriff  to  discharge  the 
plaintiff.  Plea,  not  guilty,  and  issue  thereon.  At  the  trial 
before  Bay  ley,  J.  at  the  last  Lent  assizea  for  die  counfy  of 
York,  it  appeared  that  the  plaintiff  had  been  arrested  at  die 
suit  of  the  defendant  Pilling,  on  a  writ  of  capias  a4  vatis- 
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faocQdiim  OB  die  fiSth  of  November,  1822.  After  being  ia  1825. 
costodj  for  some  dme,  he  gate  notice  to  Piliiag  and  bit 
otber  creditors  of  his  intention  to  take  the  benefit  of  the 
bisplvent  Debtors  Act,  and  on  the  hearing  of  his  petition,  P't-uvo* 
he  was  opposed  bj  Pilling  on  the  ground  of  hi^  having 
omitted  to  account,  in  his  schedule,  for  certain  property 
which  he  possessed,  and  on  that  ground  he  was  remanded. 
In  the  month  of  February ^  1824/  the  plaintiff's  attorney 
called  upon  the  defendant  Moore,  as  PiUing^z  attorney,  and 
tendered  him  34/.  13«.  the  amount  of  the  debt  and  costs, 
and  required  him  to  sign  a  paper  addressed  to  the  sheriff  in 
the  following  terms : — **  I  hereby  authorize  you  to  discharge 
the  defendant  from  all  suits  and  claims  and  causes  of  action, 
he  having  paid  die  debt  and  costs  in  this  suit.''  The  de- 
fendant Moore  said  he  would  sign  nothing,  but  added,  **  If 
Crozer  will  pay  the  costs  which  my  client  has  incurred  in 
opposing  his  discharge  under  the  Insolvent  Debtors  Act,  I 
will  sign  the  paper  for  him."  On  a  subsequent  occasion  a 
similar  application  was  made  to  Pilling  himself,  but  he  said 
he  should  leave  the  matter  entirely  to  Moore,  his  attorney. 
Four  objections  were  made  to  the  plaintiff's  right  of  reco* 
vering ;  first,  that  this  being  a  joint  action,  it  could  not  be 
supported  by  proof  of  the  fact  of  one  of  the  defendants 
baring  refused  to  receive  the  debt  and  costs  and  sign  the 
plaintiff's  release ;  second,  that  the  plamtiff  in  an  action  is 
not  bound  by  law,  and  has  indeed  no  authority,  to  discharge 
a  defendant  taken  in  execution,  upon  a  tender  of  the  debt 
and  costs,  for  it  can  only  be  done  by  an  order  of  the  Court 
from  which  the  writ  issued,  and,  consequently,  that  even  if 
the  defendants  had  accepted  the  debt  and  costs,  and  signed 
an  authority  to  the  sheriff  to  discharge  Crozer,  the  sheriff 
would  not  have  been  justified  in  acting  upon  it ;  third,  that 
die  tender,  in  ord^r  to  be  available,  ought  to  have  been  made 
to  the  defendant  PiUithg,  and  not  to  his  attorney;  and, 
foorth,  that  there  being  no  evidence  of  malice,  which  was 
ihe  gist  of  the  acti<»,  there  was  no  case  to  go  to  the  jury. 
Upon  tbe  first  point  the  learned  judge  was  of  opinion,  that 
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18  PilUtig  had  said  he  shoald  leave  the  matter  eatirdj  to  hit 
attorney,  he  was  bound  by  what  his  attorney  did,  but,  at  all 
events,  though  the  aiction  was  joint,  yet  this  being  a  declara- 
tion in  tort,  the  defendants  were  severally  liable.  Upon  die 
second  point  he  was  of  opinion  that  Pilling,  or  his  attorney, 
was  bound  to  accept  the  debt  and  costs,  and  give  an  aatfao* 
rity  to  the  sheriff  to  discharge  the  plaintiff.  As  to  the  third 
point,  he  was  of  opinion  that  the  attorney  on  die  record  was 
die  proper  person  to  whom  payment  ought  to  have  been 
made;  and,  fourthly,  he  was  of  opinion,  that  as  there  was  no 
foundation  for  refusing  the  plaintiff's  discharge,  the  refusal 
must  be  taken  to  be  wrongful,  and  it  was  for  the  jury  to. 
determine  whether  it  was  not  done  maliciously.  The  jury, 
under  the  learned  judge's  directions,  found  their  verdict  for 
the  plaintiff,  damages  50/.,  but  liberty  was  given  to  the  de- 
fendant to  move  to  enter  a  nonsuit. 

P.  Pollock  now  moved  accordingly.    The  first  question 
is,  whether,  assuming  such  an  action  as  the  present  can  be. 
maintained  at  all,  it  must  not  be  shewn .  that  the  debt  and 
costs  were  tendered  to  Pilling  himself,  and  not  to  his  at- 
torney on  the  record.    {Abbotij  C.  J.  There  is  no  doubt 
whatever  that  the  attorney  on  the  record  is  the  proper  per- 
son to  receive  the  debt  and  costs,  and  therefore  th«ne  is  no 
abjection  on  that  ground.]    Then,  secondly,  the  question 
is,  whether  such  an  action  can  be  maintained  under  any  cir- 
cumstances.   In  principle  it  is  perfecdy  novel,  and  wholly  • 
without  precedent.    When  a  defendant  is  taken  in  execution 
under  a  capias  ad  satisfaciendum,  he  has  no  right  to  call 
upon  the  plaintiff  to  interfere  in  any  way  for  the  purpose  of 
directing  his  discharge,  nor  has  the  plaintiff  any  authority  to  • 
interfere  in  the  matter.    All  the  defendant  can  do  is  to  apply 
to  the  proper  authorities  to  obtain  bis  discharge  according  to 
the  usual  course  and  practice.    lAbbotty  C.  J.  In  what  way 
does  the  law  entide  a  defendant  to  obtain  his  discharge  when  • 
he  is  ready  to  pay  debt  and  costs  ?]     By  applying  to  the 
Court  out  of  which  the  writ  issues,  to  be  discharged  upon 
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paying  the  debt  and  costs,  in  term  time,  or  to  one  of  the 
judges  at  chambers  out  of  term.    [Bayleyf  J.  Bat  suppose 
the  judges  are  all  out  of  town  on  circuit,  is  the  man  to  re- 
main in  custody  in  the  mean  time  ?]    The  sheriff  acts  under 
the  authority  of  a  writ  founded  on  a  judgment  of  a  court  of 
hw,  and  he  is  not  bound  to  regard  the  authority  of  the  par- 
ties to  the  suit ;  he  is  entitled  to  have  the  authority  of  the 
Court  out  of  which  the  writ  issues  before  he  discharges  his 
prisoner.    {Baylfy^  J.  There  are  many  cases  which  say 
that  the  sheriff  is  not  entitled  to  receive  the  debt  and  costs, 
and  that  the  money  must  be  paid  to  the  plaintiff  himself  or 
to  his  attorney.    Abbott^  C.  J.  It  is  clear  that  the  sheriff 
cannot  take  the  money,  and  it  is  equally  clear  that  it  is  the 
duty  of  the  plaintiff's  attorney  to  take  it,  and  give  the  man 
his  dischai^e;  and  can  it  be  contended  that  if  the  man  is 
wilfully  kept  in  custody,  he  shall  have  no  remedy  ?    In  the 
absence  of  some  express  authority  to  the  contrary,  I  shall  be 
slow  in  coming  to  such  a  conclusion.]    The  case  of  Locker 
V.  Morrison  (a)  is  to  a  certain  extent  an  authority  agamst 
such  an  action.    The  plaintiff  there  had  been  taken  in  exe- 
cution, and  a  question  arising  about,  some  costs  in  another 
suit,  be  tendered  the  debt  and  costs  for  which  he  was  in 
execution,  and  the  plaintiff's  attorney  refusing  to  accept  the 
money  and  give  a  discharge,  an  action  was  brought  for  such 
refusal,  and  Lord  EUenboromgh  held  that  the  plaintiff  in  an 
action  was  not  bound  to  interfere  after  the  case  was  in  the 

• 

Ittuds  of  the  Court  and  its  officers,  but  that  the  defendant 
must  get  out  of  custody  in  such  manner  as  the  law  entitles 
him  to  get  out.  [BayUjf,  J.  That  case  may  have  been  de* 
dded  before  Slackford  v.  Austen  (&),  which  determined  that 
where  a  defendant  is  taken  in  execution  upon  a  ca.  sa.  pay- 
ment of  the  debt  and  costs  to  the  sheriff  does  not  discharge 
him,  the  sheriff  not  havmg  any  right  to  take  the  money.]    It 


(e)  Not  reported ;  but  PoUoek  laid  he  cited  it  from  a  oote  giveo  him 
by  WUdef  Serjt.  who  had  been  profestionally  concerned  in  the  canie^ 
which  was  cried  before  Lord  tUenbanmglh  at  GmldhaU, 

{b)  14  East,  468. 
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by  no  means  follows  from  that  case,  that  the  sheriff  has  no 
authority  to  receive  the  money  provided  he  takes  care  that  the 
plaintiff  gets  it  before  he  lets  the  defendant  out.    IBayley, 
J*  That  case  decides  that  it  would  be  an  escape  if  the 
sheriff  were  to  discharge  his  prisoner,  unless   he  imme- 
diately pays  the  money  over  to  the  plaintiff.]    The  effect  of 
that  case  is,  that  it  would  be  no  answer  to  an  action  against 
the  sheriff  for  an  escape,  to  say  that  the  defendant  had  ^paid 
him  the  debt  and  costs,  but  it  does  not  decide  that  the 
sheriff  has  no  authority   to  receive  the  money.     Upon 
looking  into  the  older  authorities  the  principle  to  be  col- 
lected from  them  is,  that  a  defendant  taken  in  execution  can 
only  be  discharged  out  of  custody  by  the  authority  of  the 
Court  out  of  which  the  process  issues.    ^Bayley,  J.  There 
are  many  cases  which  determine  that  the  sheriff  has  no  right 
to  receive  the  money.     Stackford  v.  Austen  is  a  decision  in 
point.     In  Taylor  v.  Baker(a)  the  Court  is  repotted  to 
have  decided  that  a  plea  of  payment  to  the  marshal  is  bad, 
because  the  marshal  had  no  authority  to  receive  the  debt, 
but  only  to  detain  the  prisoner  in  custody  until  he  paid  it  to 
the  plaintiff.    From  this  it  is  to  be  collected  that  the  marslud 
or  sheriff  has  authority  only  to  detain  the  defendant  in  custody 
until  the  debt  is  paid  to  the  plaintiff;  and  if  payment  can  be 
made  to  the  plainiijf  nlonej  it  follows  that  it  is  his  duty  to 
accept  the  debt  and  costs  when  they  are  tendered,  and  give 
the  defendant  a  discharge.]     This  is  only  an  inference 
drawn  from  that  case ;  but  it  is  no  where  expressly  laid 
down  that  it  is  the  duty  of  the  plaintiff  to  receive  it,  or  that 
he  is  bound  to  receive  it  except  through  the  officers  of  die 
Court  from  which  the  process  issues.  In  Antcomb  ▼.  Skore{b) 
it  was  held,  that  an  action  does  not  lie  for  distraining  cattle 
damage  feasant  and  impounding  them,  instead  of  accepting 
a  compensation  for  the  damages  tendered  before  the  cattle 
were  impounded.     In  Burmester  v.  Kilch(c),  the  Court 
refused  to  permit  the  defendant  to  pay  into  Court  the  debt 

(a)  8  Leo.  SOS.    S  Keb.  748.  788.  S.  C.         (b)  X  Tauol.  MU 
(c)  13  Eait,  551. 
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md  costs  up  Id  a  certain  day  after  action  brought^  on  the 
ground  of  an  offer  to  pay  the  debt  and  costs  up  to  that 
period  without  having  made  a  tender  before  action,  or  ob« 
taining  the  common  rule  for  staying  proceedings  on  payment 
of  debt  and  costs  up  to  the  time  of  the  application.  So  in 
Sekeibel  v.  /!at>6ifrfi(a)  it  was  held  that  an  action  on  the 
case  would  not  lie  for  suing  out  a  writ  of  capias  ad  respon-* 
dendam,  if  he  neglected  to  countermand  it  after  payment  of 
the  debt,  at  least  unless  malice  was  averred.  In  Com.  Dig. 
tit.  Execution f  c.  IS.  it  is  laid  down  that  **  a  man  in  execu- 
tioii  shall  not  be  discharged  upon  affidavit  though  there  be 
cause,  but  ought  to  have  a  supersedeas  or  other  matter  of 
record."  This  is  really  an  action  of  the  6r8t  impression. 
No  precedent  is  to  be  found  of  ever  such  an  action  having 
been  brought  with  success.  If  the  plaintiff  is  not  bound  to 
receive  the  debt  and  costs,  then  no  action  can  lie  against 
tin  for  refusing  so  to  do.  [Jbbott,  C.  J.  How  then  is  a 
man  to  get  out  of  custody  ?]  It  cannot  be  said  that  this  is 
the  only  mode.  There  must  be  some  other  legal  mode 
where  the  party  is  taken  in  execution.  His  dischai^e  must 
be  the  act  of  the  Court,  upon  being  satisfied  that  the  debt 
and  costs  are  paid,  and  not  that  of  the  plaintiff.  [B^/e^f,  J. 
Is  a  aun  to  remain  in  custody  all  the  long  vacation  after  he 
has  paid  the  debt  and  costs,  or  is  ready  to  pay  them.']  That 
is  die«state  of  the  law. 


Abbott,  C.  J.*— I  think  vtJt  ought  not  to  grant  a  rule  to 
shew  cause  in  this  case.  The  general  question  is,  whether 
when  all  that  is  due  upon  a  judgment  is  tendered  to  the 
plaintiff  or  his  attorney,  by  the  party  who  is  taken  in  execu- 
tion under  a  capias  ad  satisfaciendum^  the  plaintiff  or  his 
attorney  is  bound  to  receive  the  money  and  to  sign  an  au- 
thority to  the  sheriff  to  discharge  the  defendant  out  of 
custody.  Supposing  that  point  to  be  in  favour  of  the  pre- 
sent plaintiff,  then  there  is  introduced  a  question  peculiar 
to  this  case,  namely,  whether  the  refusal  to  sign  the  authority 

(a)  1  B.  &  P.  388. 
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to  discbarge  the  plaintUF  can  be  considered  unlawful  and 
malicious,  the  refusal  having  been  given  on  the  ground  that 
another  sum  for  costs,  which  (I  will  assukne)  was  unquestion- 
ably due,  remained  unpaid.  Now  in  consideiii^  the  general 
question  it  is  very  important  to  have  regard  to  the  situation  of 
a  person  who  may  happen  to  be  taken  in  execution  under 
process  of  the  Court.  It  has  been  decided  by  this  Court,  in 
Slackford  v.  Austen,  that  the  sheriff  is  not  bound  to  receive 
the  money  and  give  the  defendant  his  dbcharge,  and  that  if 
he  does  receive  it,  die  payment  to  him  is  no  discbarge  ^  the 
debt  as  against  the  plaintiff.  Since  the  decision  of  that  case 
I  believe  the  practice  has  uniformly  been  for  the  sheriff  to 
desire  the  money  to  be  paid  to  the  plaintiff,  and  obtain  from 
him  an  authority  for  tlie  defendtant's  discharge.  I  can  vety 
well  understand  why  a  sheriff  should  think  that  necessaiy, 
for  it  might  frequently  happen  that  the  money,  after  being 
paid  to  his  bailiff  or  other  officer,  and  the  defendant  dis- 
charged, might  never  find  its  way  mto  the  coffer  of  .the 
sheriff,  and  he  would  be  liable  to  the  plaintiff.  It  being 
established  that  the  sheriff  is  not  bound  to  receive  the 
money  and  dischai^e  his  prisoner,  the  question. now  arisee 
whether  the  plaintiff,  in  an  action,  is  bound  to  receive  the 
debt  and  costs  when  tendered  to  him,  and  to  give  an  aulhot' 
rity  to  the  sheriff  to  discharge  him  out  of  custody.'  If  we 
we  were  to  decide  that  a  plaintiff  is  not  Wund  to  do  that^ 
the  consequence  of  such  a  decision  will  be,  that  if  a  person 
had  the  misfortune  to  be  taken  in  execution  upon  a  ca« 
sa.  soon  after  the  termination  of  Trinity  term,  he  might  re- 
main in  custody  two  or  three  months,  unless  one  of  the 
judges  of  the  court  in  which  the  action  is  brought  happens 
to  be  in  town ;  and  if  we  go  back  to  more  ancient  times,  the 
difficulty  of  obtaining  an  ordef  from  a  judge  in  vacatton  was 
much  greater  than  at  present ;  for,  according  to  the  habits 
which  prevailed  a  century  ago,  it  was  almost  impossible  to 
find  a  judge  in  London  out  of  term  time.  Tbe  incon* 
venience  which  would  ensue,  if  we  held  that  a  judge's  order 
was  necessary  to  dischai^e  the  defendant,  would  be  so  great, 
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thftt  we  ought  not  to  ^ve  such  a  rule  the  sanction  of  our  . 
decision,  unless  we  saw  that  the  point  was  perfectly  clear. 
It  is  said  that  if  we  decide  that  a  plaintiff  is  bound  to  re- 
ceife  the  debt  and  costs  from  a  defendant  in  execution,  we 
shaU  so  decide  for  the  first  time.    1  am  not  sure  that  we 
shaH  not;  but  although  we  may  decide  it  for  the  first  time, 
yet  upon  full  and  mature  consideration,  I  think  that  is  the 
conclusion  to  which  we  ought  to  come.    I  am  of  opinion, 
tihereftfre,  upon  the  general  question,  that  where  a  debtor 
oilers  to  his  creditor  all  that  he  can  recover  by  virtue  of  the 
process  under  which  the  debtor  is  remaining  in  prison,  it  is 
the  duty  of  the  creditor  in  law  (and  nobody  can  doubt  about 
his  duty  on  the  score  of  humanity  and  good  conscience)  to 
receive  the  money,  and  allow  his  debtor  to  go  at  large. 
Thus  the  general  question  stands  upon  my  view  of  the 
subject.    Then  as  to  the  second  question,  whether  the  re- 
fosal  of  the  defendants  to  sign  an  order  for  the  plaintiff's 
discharge  until  he  paid  some  other  demand  for  the  costs  of 
opposing  his  discharge  in  the  Insolvent  Debtors  Court,  can 
be  considered  as  unlawful  and  malicious ;  I  confess  I  am' 
unable  to  distinguish  such  a  claim  from  any  other  collatend" 
demand  which  a  creditor  may  have  against  his  debtor.    It 
ofken  happens  that  when  a  debtor  is  taken  in  execution 
upon  a  judgment,  his  creditor  has  some  other  claim  upon 
him  which  is  not  included  in  the  judgment;  but  I  take  it  to 
be  perfectly  clear  that  it  is  not  competent  to  the  plaintiff  to 
avail  himself  of  the  execution  so  obtained,  and  convert  it 
iuio  an  instrument  of  compelling  the  payment  of  further 
demands  which  are  not  the  subject  of  legal  adjustment.     If 
we  were  to  sanction  such  a  proceeding,  an  infinity  of  cases 
may  arise  where  a  creditor  may  deprive  his  debtor  of  his 
bberty  mitil  he  submits  to  his  demands  whether  rightful  or 
wrongful.     It  appears  to  me,  therefore,  that  the  act  of  the 
defendants  in  refusing  to  discharge  the  plaintiff  after  he  had 
tendered  th6  debt  and  costs  was  wrongful,  and,  in  the  absence 
of  evidence- to  the  contrary,  must  be  presumed  to  be  wrong- 
fiil.    I  think,  bodi  upon  the  general  and  particular  question. 
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this  action  is  maintainable,  and  I  am  perfectly  satiafied 
^  the  verdict. 

CROZE& 

PrLWNo.  HoLROYD,  J. — I  agree  with  nay  Lord  in  thinking  that 
the  verdict  in  this  case  ought  not  to  be  disturbed.  Looking 
to  the  object  and  form  of  the  writ  of  capias  ad  satisfeciendmn^ 
and  to  the  authority  of  th^  sheriff  as  far  as  relates  to  hi» 
want  of  ppwer  in  receiving  the  money  from  a  party  in  exe- 
cution, I  am  of  opinion,  that  a  creditor  is  bound  to  accept 
the  debt  and  costs  when  tendered  to  him,  and  to  give  an, 
authority  to  the  sheriff  to  discharge  the  prisoner  out  of 
custody.  By  the  form  of  the  writ  the  sheriff  is  to  take  tbe 
body  of  the  defendant,  and  to  have  him  on  a  particular  day. 
when  the  writ  is  returnable  in  order  to  satisfy  the  plaintiff, 
bis  debt  and  costs.  The  object  of  the  writ  is  to  obtain 
tiatisfiiction  of  the  debt  and  costs  recovered,  and  it  never, 
could  be  the  intention  of  the  Court  that  the  party  should 
be  kept  in  custody  at  tbe  suit  of  the  plaintiff  so  long  as  he. 
fought  proper.  Therefore  I  think  that  the  object  of  the 
writ  was  attained  and  its  purpose  satisfied  as  soon  as  the. 
debt  and  costs  were  tendered.  After  that  tender  tbe  keeping 
tl)e  plaintiff-in  custody  was,  in  my  opinion,  an  unlawful  act^ 
£or  which  the  defendants  are  liable,  they  being  the  persons 
who  caused  him  to  be  detained  in  custody  after  he  was  ready 
and  willing  and  offered  to  pay  the  money  in  the  mode  pre- 
scribed by  law.  It  is  clear,  according  to  the  cases  of  Taylor 
V.  Baker  and  Slackford  v.  JttsUn,  that  the  marshal  or  tbet 
sheriff  has  no  authority  to  receive  the  debt  and  costs,  nmi 
that  payment  to  him  will  not  operate  as  a  satisfaction  to  the 
plaintiff  of  his  debt.  If  therefore  the  sheriff,  without  the 
authority  of  the  plaintiff  in  the  cause,  had  diacharged  bia 
prisoner  out  of  custody  he  would  not  have  been  justified,, 
for  he  is  not  bound  to  take  the  word  of  the  defendant  that 
he  has  satisfied  tbe  debt  or  that  he  has  made  a  tender  of  it^ 
and  if,  trusting  to  his  word,  the  sheriff  had  discharged  him 
out  of  ci^stody,  and  in  the  result  it  appeared  that  th^  tender 
had  not  been  duly  made,  he  would  have  been  liable  to  an 
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action  for  an  escape.  This  was  expressly  decided  by 
Stackfard  v.  Austin.  Before  the  sheriff  discharges  a  de- 
fendant he  has  a  right  to  know  from  the  plaintiff,  for  his  own 
security,  that  the  debt  has  been  satisfied,  or  that  the  de- 
fendant has  done  all  that  the  law  requires  of  him  according 
to  the  exigency  of  the  writ.  It  appears  to  me,  therefore, 
that  the  defendants  had  no  right  to  keep  the  plaintiff  in  cus* 
tedy  a  single  moment  after  he  had  offered  to4>ay  the  debt 
md  costs,  the  object  of  the  writ  itself  being  to  enforce  sudi 
psymrat.  Great  injustice  and  hardship- might  be  done  if 
die  law  ^ere  odierwise.  I  think  that  the  defendants  were 
bound  to  discharge  the  pluntiff  out  of  custody  when  the 
debt  and  costs  were  tendered,  and  having  refused  so  to  do 
so  action  is  maintainable.  The  ground  of  refusal  was  not 
justifiable  in  point  of  law,  because  the  defendants  had  no 
right  to  hold  him  in  custody  under  the  execution  in  order  to 
compel  him  to  pay  a  collateral  demand.  Hierefore  keeping 
liim  in  custody  after  he  had  offered  to  pay  the  debt  and 
costs  was  a  wrongful  act,  for  which  the  law  will  give  him  a 
remedy. 

LiTTLEDALS^  J« — ^The  object  of  the  writ  of  ca.  sa.  being 
lo  imprison  the  debtor  until  he  pays  the  debt  and  costs,  the 
defendants  were  bound  to  accept  the  money  when  tendered 
sad  give  an  authority  to  the  sheriff  for  his  discharge.  The 
sheriff  cannot  discharge  a  prisoner  without  an  authority 
from  the  plaintiff  in  the  cause,  inasmuch  as  he  has  no  right 
to  receive  the  debt  and  costs  of  his  prisoner  when  tendered. 
Hefe'  the  defendants  having  refused  to  accept  the  money 
and  to  sign  the  discharge,  this  action  is  maintainable.  It 
must  be  presumed  here  that  die  refusal  was  malicious,  in* 
asmvch  as  the  defendants  had  no  right  to  detain  the  plaintiff 
in  custody  until  he  satisfied  the  costs  incurred  in  the  Insol- 
vent Debtors  Court.  The  presumption  of  malice  not  being 
rebutted  by  any  circumstances  proved  on  the  part  of  the 
defendants,  I  think  the  jury  came  to  a  right  conclusion. 


CftozEa 

Fl  LLINO. 
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Batlby,  J. — I  thought  at  the  .time  of  the  trial  tbat« 
defendant  taken  in  execution  upon  a  ca.  sa.  was  entitled  to 
obtain  his  discbarge  from  the  defendants  as  soon  as  he 
offered  to  pay  the  debt  and  costs^  and  that  it  was  not  com- 
petent for  the  defendants  to  force  upon  him  the  obligation  of 
incurring  the  expense  and  the  delay  which  an  application  to 
a  judge^  even  if  be  could  be  found  in  Londfrn^  would  of  ne« 
cessity  have  .occasioned.  I  was  aware  of  the  decision,  to 
which  I  referred  in  the  course  of  the  argument,  of  Taylor  v. 
Baker ^  in  which  it  was  held  that  payment  to  the  marshal 
would  not  be  a  discharge  to  the  party  paying,  who  would 
still  be  liable  to  pay  the  money  over  again  if  the  marshal  did 
not  pay  it  to  the  plaintiff.  I  was  aware  also  of  the  case  of 
Stamford  v.  Davies(a\  in  which  it  was  held  that  the  pay- 
ment of  the  debt  and  costs  to  the  sheriff  would  not  be  a 
discharge  as  against  the  plaintiff,  because  the  sheriff  might 
become  insolvent  and  in  no  condition  to  pay  the  money  over 
to  the  plaintiff.  It  was  laid  down  by  the  Court  in  Norton^ 
case(/>),  that  the  sheriff  had  no  right  to  receive  the  money, 
but  that  payment  to  the  plaintiff  or  to  his  attorney  would  be 
good.  Then  if  the  present  plaintiff  had  no  right  to  be  dis- 
charged on  payment  of  the  debt  and  costs  to  the  sheriff,  and 
it  was  necessary  that  the  payment  should  be  made  to  the 
plaintiff  or  his  attorney,  I  think  these  defendants  were  guilty 
of  a  wrongful  act  in  refusing  to  accept  payment  when  it  was 
offered.  For  these  reasons  I  thought  at  the  tiriai  that  this 
action  was  maintainable,  and  I  have  heard  nothing  since  snf- 
ficient  to  shake  my  opinion.  I  think  it  would  be  a  case  of 
enormous  hardship  if,  when  a  defendant  was  taken  in'  exe* 
cution,  the  plaintiff,  were  at  liberty  to  say,  "  I  will  not  take 
the  debt  and  costs ;  1  know  die  sheriff  has  no  ri^t  to  dis- 
chaise  you  without  a  written  authority  from  me ;  I  will  keep 
you  in  custody  until  you  can  get  an  order  from  a  judge,  and 
there  you  shall  remain  until  you  are  so  discharged/' 


Rule  refused. 


(a)  2  Freem.  488. 


(()  2  Show. 
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1825. 


The  King  v.  Richardson.  Thursday, 

IHE  defendant  had  been  convicted  of  a  nuisance  in  car-  The  Court  has 

rvinc  on  a  manufactory,  preiudicial  to  the  health  of  the  °^  po^er  to 
•^ ,  ^  ^ '  r    J  award  costs  to 

ndghbonrhood.    A  considerable  expense  had  been  incurred  prosecutors  by 
by  the  prosecutori  and  a  proposition  having  been  made  to  nor  to'rompel 
the  defendant,  not  to  pray  the  judgment  of  the  Court,  on  a  defendant  to 
condition  that  he  should  pay  the  costs  of  the  prosecution,  niaster. 
and  enter  into  a  rule  to  dncootinue  the  nuisance,!  which  the 
defendant  declined  doing,  it  became  a  question  whether  the 
Court  had  power  to  compel  the  defendant  to  pay  the  costs, 
or  order  him  to  go  before  the  master. 

After  argument,  Gurney  for  the  prosecution  and  Scarlett 
for  the  defendants, 

Abbott,  C.J.  said,  it  has  been  the  practice  for  the 
Court  in  certain  cases  to  suggest  to  defendants  the  propriety 
of  gcnng  before  the  master,  where  there  is  no  desire  on  the 
part  of  the  prosecutor  to  press  for  judgment,  and  where  the 
interests  of  public  justice  are  not  compromised  by  such  a 
course  of  proceeding;  but  the  Court  has  no  power  to 
compel  a  defendant  to  go  before  the  master,  nor  does  the 
law  give  costs  to  prosecutors  by  indictinent;  and  therefore, 
m  the  present  case,  all  that  the  Court  can  do  is  to  impose  a 
fine  upon  the  defendant.  Persons  must  not  make  a  profit 
to  themselves  by  the  annoyance  of  their  neighbours.  The 
judgment  of  the  Court  is,  that  the  defendant  do  pay  to  the 
king  a  fine  of  ^200,  and  be  imprisoned  until  that  fine  is 
paid  (a). 

(a)  See  stat.  1  &  2  G.  4.  'c.  41.  s.  1.  which  relates  to  nuisances  by 
the  erection  of  steam-engines,  within  the  operation  of  which  statute, 
however,  the  above  case  could  not  be  brought. 
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T/wrsda^f  The  KiNG  V.  The  Justices  of  Buckinoh  amshire. 

May  5. 

Where  an  ap-  UPON  an  appeal  at  the  last  Michaelmas  sessions  for  the 
Eearing  at  one  county  of  Bucks,  touching  the  settlement  of  Francis  Smith, 
sessions,  was    iiig  ^]fe  and  their  three  children,  the  justices  assembled. 

rapttcd  until  ..... 

the  following    being  equally  divided  in  opinion  as  to  the  settlement  of  the 

sessions,  in  children,  respited  the  appeal  until  the  Epiphany  sessions* 
consequence  .  r  r        7 

of  an  equal  At  those  sessions  the  order  was  confirmed,  on  the  ground 
opinion  on  the  ^^^  there  had  been  no  fresh  notice  of  appeal  given  accord* 
bench  as  to  ing  to  the  practice  of  the  Court.  Last  Term  a  rule  nisi  for  a 
—Held,  that     mandamus  was  obtained,  commanding  the  justices  to  enter 

DO  fresh  continuances  and  rehear  the  appeal  upon  the  merits  at  the 

notice  of  tnal  •       -n  %  1         • 

was  necessary  ensumg  Easter  sessions,  on  the  ground  that  no  fresh  notice 

for  the  follow-  ^^^  required,  inasmuch  as  the  appeal  was  not  respited  at 
ing  sessions,  »  '  »^*  * 

although,  in      the  instance  of  either  of  the  parties,  but  by  the  Court,  on 

rule  ?s^tber-    <^ccount  of  an  equal  division  of  opinion  on  the  bench, 
wise,  as  to 

p^s.  Dover  now  shewed  cause,  and  produced  an   affidavit 

stating  as  a  fact  that  the  appeal  had  been  entered  as  respitedt 
and  that,  by  the  practice  of  the  Buchinghaimshire  sessions 
in  the  case  of  a  respited  appeal,  a  fresh  notice  for  the  follow- 
ing sessions  is  indispensable.  There  was  great  good  sense 
in  this  rule  of  practice;  for  in  the  interval  the  appellants 
might  alter  their  mmd  and  not  chuse  to  prosecute  their  ap- 
peal farther,  and  the  respondents  couM  not  come  prepared 
unless  they  had  a  fresh  notice.  This  was  not  like  an  ad* 
joumed  appeal,  where  the  Court,  not  being  prepared  to 
give  judgment,  might  think  proper  to  direct  it  to  stand  over 
until  another  session,  in  which  case  undoubtedly  a  fresh, 
notice  would  not  be  necessary.  But  here  the  appeal  was 
actually  entered  as  respited,  and  therefore  it  came  within 
the  rule  of  practice. 

Bligh,  contrJi,  was  stopped  by  the  Court. 

Abbott,  C.J. — ^The  proceedings  in  this  case  were  rather 
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peculiar.  It  is  more  than  probable^  that  when  both  parties 
came  to  the  fpipAaity  sessions,  they  had  intended  to  try 
the  appeal  upon  the  merits,  and  were  prepared  accordingly, 
bat  for  this  formal  objection.  In  the  case  of  a  respited 
appeal,  at  the  instance  of  either  of  the  parties,  it  is  a  very 
reasonable  rule  of  practice  that  a  fresh  notice  of  trial  should 
be  given.  But  here  the  respite,  as  it  is  called,  took  place 
ID  consequence  of  an  equal  division  ii^  opinion  amongst 
thoie  magistrates  who  composed  the  Bench  at  the  Michael" 
mus  sessions,  and  therefore  no  judgment  could  be  given. 
The  plostponement  which  took  place  was  then  rather  an  ad- 
jovnment  than  a  respite.  It  was  an  adjournment  at  the 
iastMice  of,  and  for  the  sake  of  the  Court,  and  not  at  the 
instance  of  the  appellants,  or  for  their  benefit.  It  seems  to 
me,  therefore,  that  no  fresh  notice  of  trial  was  necessary, 
and  consequently  the  appeal  ought  to  be  heard  again  upon 
the  merits  as  to  the  settlement  of  the  pauper's  children,  un- 
less the  parties  can  agree  to  which  parish  they  belong. 


The  Kino 

The  Justices 

of 

Bucking- 

hamshieb. 


HoLttOYD,  J.  and  Littledale,  J.  concurred  (a). 


Rule  absolute. 


(a)  Bay  ley  f  J.  was  absent. 


The  King  v.  John  North. 

Conviction  on  48  Geo.  S.  c.  us.  for  selUng  ale 
vtlhout  an  excise  license,  which  being  returned  by  certiorari 
was  to  the  following  effect : — 

County  (rf  LeieeUer.  Be  it  remembered  that  on  the  19th 
dby  ot  June,  in  the  year  of  our  Lord  1824,  at  Loughs 
boraughf  in  the  county  of  Leicester,  T.  B.  of  8cc.  officer  of 
excise,  personally  came  before  the  Rev.  R.  if..  Doctor  in 
Divmity,  one  of  his  Majesty's  justices  of  the  peace  for  the 
said  ooonty  of  LeteeUer,  residing  near  to  the  place  where 


Thunday^ 
May  5, 

InformatioQ 
oo  48  G.  3. 
c.  143.  for  sell- 
ing **  beer  or 
ale**  tvithout 
an  excise  li- 
cense, is  bad, 
and  a  convic- 
tion  thereoD, 
shewine  that 
the  defendant 
bad  sold  ale 
only,  quashed. 


The  KiNC 
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the  offence  hereinfifter  mentioned  was  conuvittedi  and  aa  well 
for  our  lord  the  now  king  as  for  himself,  informed  lum  the 
said  JR.  if.  that  John  North  of  WimemDOuU,  in  the  said 
North.  county  of  LeicesteVf  did  within  three  months  now  last  past, 
to  wit,  on  8lc.  at  8u:.  sell  beer  or  ale  by  retail  to  be  drunk,  or 
consumed  in  his  house  or  premises,  without  first  taking  oat 
an  excise  license  authorizing  him  so  to  do,  contrary  to  the 
form  of  the  statute  &c.,  whereby  and  by  force  of  Uie  statute 
in  that  case  made  and  provided  the  said  John  North  hath 
forfeited  and  lost  the  sum  of  50/. ;  whereupon  the  said  John 
North,  after  being  duly  summoned  to  answer  the  said  charge, 
appeared  on  8&c.  at  &c.  before  us  the  Reverend  T.  P.  Doctor 
in  Divinity,  and  the  Reverend  J.  D,  clerk,  two  other  ot  hia 
Majesty's  justices  of  the  peace  for  the  said  county  of  Xei- 
cester,  also  residing  near  the  place  where  the  offence  in  the 
said  information  mentioned  was  committed,  and  the  said 
John  North,  having  heard  the  charge  contained  in  the  same 
information,  declared  he  was  not  guilty  of  the  said  offence, 
whereupon  we  the  said  last  mentioned  justices  did  proceed 
to  examine  into  the  truth  of  the  charge  contained  in  the  said 
information,  and  on  &c.  at  8ic.  one  credible  witness,  to  wit, 
J.  JET.  of  8u:.  upon  his  oath  deposeth  and  saith,  in  the  pre- 
'     sence  of  the  said  John  North,  as  follows : 

That  on  the  24th  day  of  May  last  he  went  to  the  house 
of  the  defendant  at  fVimeswould  in  this  county,  a  retail 
brewer ;  that  the  defendant  was  not  at  home  when  he  the 
witness  first  went,  but  the  defendant  soon  came  home,  and 
he  the  witness  drank  two  pints  of  ale  with  him  the  defend- 
ant in  his  house,  for  which  he  the  witness  paid^  ite  de- 
fendant sixpence.  And  the  said  John  North,heiAg'inow 
here  called  upon  by  us  the  said  last  mentioned  jutftife^  for 
his  defence,  in  the  premises,  producea  before  us  Ihe  said  last 
mentioned  justices,  5.  3f  .  of  Sec.  as  a  witness  pn  his  behalf, 
who  upon  her  oath  deposeth  and  saith,  as  well  in  the  pre* 
sence  of  the  said  John  North,  as  the  said  T.  J3.  as  foliowa: 
That  Mrs.  North  came  to  witness's  house,  and  in  conse- 
quence of  what  Mrs.  North  said,  the  witness  went  to  the 
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defemlaot's  liovae  lo  observe  what  passed,  and  -found  a 
strangfer  there;  that  the  "witness  fol^lowed  the  defendant  and     ^.    „ 
toeman  (meyn^g.ttie  said  J.,  a.)  into  every  place  vi^hen  the  9. 

defendant  was  shewing  liim  his  premises  and  is  sure  be  did  Noetk. 
not  paj  for  the  ale.  And  the  said  S.  M.  being  cross-exa- 
mined by  the  said  T.  B.,  says  that  her  husband  is  a  tenant 
of  the  d^ffod^oti;  and  witness's  bouse  is  in  the  same  yard 
with  the  defendant's ;  that  the  doors  of  the  houses  of  the 
defendant  and  her  husband  are  not  more  than  six  or  seven 
yards  apart,  and  the  defendant's  cnstomers  call  for  ale.  and 
drink  it  in  her  hous^.  And  the  said  J.  H.  being  further 
ezanuoed  by  us  the  said  last  mentioned  justices,  positively 
denies  the  truth  of  Mrs.  Af  .'s  testimony^  and  says,  that  the 
said  Mi3.  AL  was  not  at  thei.defendant'sbouse  abthe  time 
he  had  the  said  ale,  and  that  he  never  saw  her  that  day. 
Therefore  it  manifestly  appearing  to  us  the  said  last  men- 
tinned  justice^^.that  he  the  said  John  North  is  guilty  of  the 
offence  cb^g4^upon  him  in  Jdie  wd  mbamXum,  we  the 
jaid,  last  me^itioQed  justjic^s  .do  h^eby  convict  him  of  the 
.offence  afo|^aid|  and  do  declare,  and  adjudge  that; be  the 
said  John  North  hath  forfeited  the  sum  of  fifty,  pounds  of 
lawful  money  of  Great  Britain,  for  the  offence  aforesaid. 
And  we  the  said  last-mentioned  justiees^  by  virtue  of  the 
atattttes  in  that  case  made  and  provided^do  mitigate^and 
lessen,  the  said  sum  of  50/.  so  forfeited,  by:  the  said  JoAn 
North  to  the  sum  of  125/.  of  lawfid  money  of  Great  Britain; 
the  said  sum  of  96/.  to  be  distributed  and  paid  acc9iding  to 
the  form  of-  the  statute  in  that  case  made  and  provided. 
Given  tcc% 

•F^.PoUock  now  moved  to  quash  this  conviction,  on  the 
gpound  that  the.  cbai^ge  laid  in  the  information  being  in  the 
alleraative,  namely,  that  the  deff^dant  did  sell  V  beer  or 
a)f /'  It  was  bad  upoa  the  face  of  it,  and  could  not  be  helped 
by  the  evidence,  for  tbpit  applied  to  selUng  ale  alone. 

The  Court  stopped  him,  and  called  upon 

VOL.  ▼!•  L 


The  KiiTG 

v: 

NOBTB. 
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S.  M.  Phillips,  contrji,  who  coDtehdeS*  that  this  was  an 
objection  not  now  available,  even  supposing  it  to  have  any 
weighty  for  being  merely  an  objection  in  point  of  form,  it 
was  concluded  by  the  operation  of  the  third  section  of  the 
statute,  which  declares,  that  in  all  cases  where  it  appears 
by  the  conviction  that  the  defendant  has  appeared  and 
pleaded,  and  the  merits  have  been  tried,  no  advantage  shall 
be  taken  of  any  defect  of  form.  Here  it  appeared  that  the 
defendant  had  appeared  and  pleaded,  and  had  gone  into  his 
defence  upon  the  merits,  and  consequently  no  advantage 
could  now  be  taken  of  the  objection. 


Bayley,  J. — It  does  not  appear  to  me  that  this  is  a 
mere  formal  objection;  I  think  it  is  matter  of  substance. 
The  information  must  contain  a  specific  charge,  without 
ambiguity,  in  order  that  the  defendant  may  know  what  hie 
has  to  answer  {a).  Here  the  substantial  charge,  as  stated 
in  the  information,  is  that  the  defehdant  committed  either 
one  offence  or  another;  i.  e.  that  he  has  sold  beer  or  ale 
vnthout  a  license.  The  evidence  upon  which  the  magis- 
trates convict,  applies  to  selling  ale  alone.  Now  I  know 
of  no  case  in  which  it  has  been  held  that  if  the  charge 
in  the  information  is  informally  made  for  being  in  the  alter- 
native, it  can  be  made  good  by  the  evidence.  There  are 
many  cases  in  which  the  Court  has  quashed  a  conviction, 
because  the  information  has  been  uncertain,  altfaongh  the 
evidence  has  been  sufficiently  explicit.  This  defendant  is 
called  upon  to  answer  an  alternative  charge,  which  cannot; 
I  think,  be  made  certain  by  the  evidence.  This  is  not,  in 
my  opinion,  such  a  defect  in  form  as  is  contemplated  by 
the  third  section  of  the  statute.  Convictions  upon  an  act 
of  parliament  so  penal  rehire  a  great  deal  of  certainty;  and 
I  think  there  is  in  this  ease  the  greater  reason  for  yielding 
to  this  objection,  that  the  statute  prescribes  a  setded  form 
of  conviction,  which  has  not  been  adopted. 

(a)  3  Stra.  900.    See  |{«jr  v.  MiddUhunt^  1  Burr.  399.    1  Saik.  37«. 
a  Hawk.  P.  C.  c.  95.  8. 59. 
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HoLBOYB,  J.-*«There  ia  no  positive  charge  alleged 
against  the.  defendant  It  is  alleged  in  the  alteraative,  that 
•he  did  one  thing  or  another.  This'  is  matter  of  substancci 
and  no  intendment  can  be  made  to  help  the  objection.  In 
Rix  ▼.  Juka  (a),  which  was  a  conviction  on  the  statute 
36  Geo.  3.  c.  60.  which'makes  it  an  o£Fence  for  any  person 
to  expose  for  sale  metal  buttons  marked  with  the  word  gili 
(the  same  not  being  really  gilt),  knowiftg  the  same  not  to  be 
gilt,  the  conviction  charged  that  the  defendant  did  the  act 
wUawfuily  and  fraucbiletiily  contrary  to  the  form  of  the  ita- 
tuie;  but  the  Court  held  it  bad,  inasmuch  as  it  did  not  ex- 
pressly allege  ^hat  the  oflfence  was  committed  knowingly; 
and  such  defect,  it  was  said,  was  not  aided  by  a  proviso  in 
the  statute,  **  that  no  conviction  /or  any  offence  in  the  act 
ali9uld  be  set  aside  for  want  of  form  or  through  the  mistake 
of  any  circumstance,  provided  the  material  facts  alleged.wtie 
proved,*'  for  this  requires  all  material  facts  to  be  allegedf  and 
knowledge  is  a  material  .fact  to  constitute  such  an  offence. 
That  case  is  expressly  in  point. 


The  Kmo 

V. 

NoaTH. 


LiTTLBDALE,  J. — iThis,  is  an  objection  to  the  substance 
of  the  charge,  and  therefore  I  thmk  the  conviction  is  bad. 

m 

Conviction  quashed  (6). 

(a)  8  T.  B.  536. 

(b)  See  J>^,36d.  1  Stni.  493.  and  Ex  parte  Aldridge^  ante,  vol.  it. 
83.  Rtx  T.  Marth,  ante.  toI.  vr.  260.  and  Fatty  on  Canvktioniy  2d  Ed. 
by  DowUng,  part  2.  c.  1. 


The  Kino  v/The  iNHABiTANts  of  East  Farleioh.       Saturday, 

*  By  an  order  of  tyvo  justices,  Jame$  Wickhamy  Jane  his  Secondary 
wife,  and   their  two   children   were   removed   from   West  tbecontcnuof 

Peckham  to  East  Farleigh,  both  in  the  county  of  Kent.  «"  indenture 

of  apprentice- 
•hip  thirty-seven  years  old,  and  supposed  to  be  lost,  admissible,  if  reasonable  diligence 
Uia  been'  used  to*6btain  the  pAtnarf  evidence.  What  is  reasonable  diligence  in  nwking 
fsaich  after  an  old  indeatare  which  b  functus  officio^  Q»4tre, 


CASKS  IN  THE  KING  S  BEl^OH, 

Upon  appeal)  the  sessioDs  confirmed  the  'order,  aubgec^  to 
the  opinion  of  this  Court  on  the  following  cAse : 
V.  On  behalf  of  the  respondent  parish  il  was  proved,  thiit 

r      ^^^         the  pauper.  James  Wickham,  had  derived  a  setdement  in 

Inhabitants  r     r    f  » 

of  £a8t       die  appellant  parish  from  his  birth  therein.     Oti  lhe.part'4>f 

Farleigh.  ^^^  appellant'  parish  it  was  proposed  to  prove,  that  the  paur- 
per,  m  the  year  1786,  being  then  about  fourteen  years  of 
age,  was  bound  apprentice  to  John  Sianitn^  a  carpenter  of 
tVe$t  Farleigh,  by  indenture,  for  the  term  of  seven  yeilrs, 
Mrith  the  consent  of  his  father,  who  expressed  his  belief  that 
he,  the  pauper,  and  the  master  had  signed  the  indentures. 
Two  indentures  were  executed ;  one  of  which  was  kept 
by  the  pauper's  fiither,  and  the  other  remained  in  the  pos- 
session of  the  niaster.  Shortly  after  the*  execution  of  the 
indentures,  the  pauperis  father  took  that  which  had  beta 
left  with  him  to  one  BucMey,  a  law-stationer,  residing  near 
'Lincoht^s  Inn,  for  the  purpose  of  being  enrolled,  and  the 
pauper's  father  has  never  seen  it  since.  The  pauper  lived 
five  years  with  Standen,  in  the  parish  of  IVesi  Farleigh, 
when  it  was  agreed  between  the  pauper,  his  master,  his 
father,  and  one  Edward'Tanner,  that  the  panper  should  be 
tuilied  over  to  Tanner  for  the  remainder  6f  his  time;  and  in 
pursuance  of  the  agreement.  Tanner  received  from  Standen, 
the  master,  the  indenture  which  had  been  in  his  possession. 
'  Tanner  shortly  afterwards  took  the  last  mentioned  indenture 
either  to  his  solicitors,  Messrs.  Russell  and  Townskend,  or 
to  the  above-mentioned  Mr.  Buckley ,  but  he  could  not  say 
positively  with  which  of  those  persons  he  had  left  it,  although 
he  rather  thought  with  Mr.  Buckley.  The  pauper  lived 
with  Tanner  nine  months  of  the  residue  of  his  time  in  the 
parish  of  Saint  Giles,  CripplegaU,  and  afterwards  ran  away« 
Neither  of  the  indentures  was  produced  at  the  hearing  of 
the  appeal ;  but  in  order  to  prove  their  loss  the  counsel  for 
the  appellant  parish  called  as  a  witnes?  the  widow  and  ad- 
ministratrix of  Buckley,  who  stated  that  her  husband  had 
.  died  about  three  years  before,  ahd  that  she  had  carefully 
examined  all  >  his  deeds  and  papers,  but  had  not*  been^le 
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to  €ud  either  of  the  indentures.  They  also  called  Mr.  Bms- 
seJ/y  who  stated  that  he  had  been  in  partnership  with  Mr. 
Tomidund  m til  1803,  and  that  he  had  searched  for  the 
indenture  which  Tanner  stated  he  had  left  either  with  Rus-.  The 
!«//  and  Toumshend,  or  Buckley,  without  firiding  it.  They  of  East 
likewise  called  Mr.  Cutts,  who  stated  that  he  was  formerly  Farleiqh. 
clerk  to  Mr.  Hiwiphreifs,  (an  executor  of  Townshend,)  but 
is  now  in  partnership  with  him  as  a  solicitor.  That  he  and 
his  partner  had  many  papers  of  Towmhend^s  in  their  hands, 
which  he,  the  witness,  received  from  Towns/iend^s  executors, 
in  a  couple  of  boxes,  just  after  To^nshend^s  d^ath,  while  he, 
the  witness,  was.  clerk  to  tJfumphreys;  that  he,  the  witness, 
had  diligently  searched  amongst  all  these  papers  in  order  to 
find  the  l^st  indenture,  but  without  success,  although  m  the 
course  of  bi^  search  he  found  the  indenture  of  another  ap-* 
prentice,  and  that  although  the  widow  and  daughter  of 
Toofnshend  were  joint  executrixes  with  HumphrejtfSj  he 
believed  that  all  his  professional  papers  had  come  into  the 
hands  of  Humphreys.  The  appellant's  counsel  also  called 
Elii^b^h  Standen,  who  stated  that  she  was  the  widow  and 
administratrix  of  John  Standen,  the  son  of  John  Standen, 
the  master ;  that  she  remembered  the  pauper  living  with 
Standen,  the  master,  whom  she  considered  an  apprentice,; 
that  her  husband  had  possessed  himself  of  his  father's  pa- 
pers^ and,  that  she  ha4  taken  her  husband's,  but  that  they^ 
were  all  burnt.  After  calling  the  above  mentioned  wit- 
nesses, th^  counsel  for  the  appellant  parish  claimed  to  be 
allowed  to  give  parol  evidence  of  the  due  execution  and. 
contents  of  the  indentures,  and  of  the  service  under  them, 
bat  the  court  of  qujarter-sessions  refused,  to  allow  them  so 
to  do.  The.  question  fof  the  opinion  of  the  Court  is, 
whether  or  not,  under  the  circumstances  stated,  there  was 
sufficient  proof  of  the  loss  of  the  indentures  of  apprentice- 
ship to  warrant  the  admission  of  parol  evidence  of  their  ' 
contents. 

Claridge,  (with  whom  was  l^olland^)  in  suppprf  of  the 
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1825.       order  of  sessions.    The  question  is  whether  the- justices 

rnT"^^*^      below  have  done  wrong  in  rejecting  the  parol  evidence. 

V.  .        This  is  clear,  that  the  parol  evidence  could  not  be  admitted 

Inhabitants   **"^'  ^^^  ^^^  ^^^  "P®  ^^^  ^^®  admission  of  secondary  e^- 
of  East       dence.     Now  it  could  not  be  considered  as  ripe  for  that 

FaRIiSIGR 

purpose  until  the  parish  of  £^15^  Farleigh  had  exhausted  all 
the  proper  means  of  procuring  the  primary  evidence  (a). 
Have  they  done  this  ?    Two  indentures  had  been  executed, 
one  of  which  was  kept  by  the  pauper's  father,  and  the  other 
left  in  possession  of  the  master.    The  first  part  had  been 
taken  by  the  father  to  Buckley^  a  law-stationer,  for  the 
purpose  of  being  enrolled.     It  is  stated  that  the  pauper's 
-father  had  never  seen  it  since ;  but  in  order  to  prove  that  it 
had  been  lost,  they  called  Buckley's  widow,  who  proved, 
that  she  had  carefully  examined  all  her  husband's  deeds 
^  and  papers,  but  had  not  been  able  to  find  the  indenture. 
Probably  this  would  have  been  sufficient  to  let  in  j^arol 
evidence  if  the  other  part  had  been  sufficiently  accounted 
for ;  but  M  is  clear  that  enough  had  not  been  done  to  esta- 
blish reasonable  proof  that  the  second  indenture  had  been 
lost.     The  second  part  is  traced  to  the  possession  of  Tath- 
ner,  the  second  master,  who  took  it  either  to  his  attomies 
Russell  and  Totenshend,  or  to  Buckley  the  law-stationer,  but 
he  could  not  say  with  which  he  left  it.     Mrs.  Buckley,  Mr. 
Russellf  and  Mr.  Cutts  were  severally  called  to  prove  that 
this  indenture  could  not  be  found;  but  there  was  one  most 
material  witness  who  might  have  been  examined,  namely, 
Mr.  Humphreys,  the  executor  of  Mr.  Towushend,  with 
whom,  and  his  partner  Russell,  the  master.  Tanner,  was 
supposed  to  have  left  the  indenture,  and  to  whose  custody 
many  of  TownshentTs  papers  came.    It  is  clear,  therefore, 
that  Humphreys  should  have  been  called,  in  order  to  prove 
that  the  indenture  was  not  in  his  custody.     In  his  absence 
it  was  not  competent  for  the  appellants  to  give  parol  evi- 
dence of  the  contents  of  the  indentures  and  of  the  service 
under  them.     It  does  not  appear  that  the  boxes  searched 
(ff)  See  Rex  ▼.  Stohe  Golding,  1  B.  &  A.  173. 
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by  Mr.  Cuiis  contained  all  Mr.  Tawnshetid^s  papers,  add 
theijefore  there  is  another  link  in  the  chain  wanting.    The 
apprentice  himself  might  have  been  called  to  give  ^ome     ^     v. 
explanation  of  the  indentures,  for  there  is  a  possibility  that  j»,|^, ^^ 
they  migbt  have  found    their   way  into    his  possession.      of  East 
Under  these  circumstances  the  sessions  did  right  in  con- 
firming the  order. 

BertJfu.  and  Manham,  contnk.  The  question  is,  whether 
the  appellants  have  used  due  diligence  in  making  search  for 
the  indentureSy  in  order  to  entitle  them  to  give  parol  evi- 
dence of  the  contents.  According  to  the  language  of  Lord 
Ellenborougfi,  C  J.  in  Rex  v.  Morion  {a),  **  The  making 
search  and  using  due  diligence  are  terms  applicable  to  some 
known  or  probable  place,  or  person,  m  respect  of  which 
diligence  may  be  used."  Here  the  appellants  have  done 
every  thing  that  could  be  reasonably  required  of  them,  after 
a  lapse  of  36  years,  to  discover  what  had  become  of  the 
indentures.  As  to  the  first  part,  that  has  been  satisfactorily 
accounted  for  by  the  widow,  Mrs.  Buckley.  The  only 
diflSculty  is  as  to  the  second.  Every  person  who  could  give 
any  account  respecting  it  has  been  called,  except  Mr. 
liumphref^Sf  but  there  is  no  reason  for  supposing  that  he 
knew  any  thing  of  it.  Mr.  CuitSf  who  had  been  clerk  to 
Mr.  Humphreys  at  the  time 'Mr.  TowtuhentTs  papers  came 
into  the  hands  of  the  latter,  proved,  that  he  had  diligently 
searched  amongst  all  those  papers  in  order  to  find  the  lost 
indenture,  but  without  success,  although  in  the  course  of  his 
search  he  found  the  indenture  of  another  apprentice  ;  a  cir- 
cnmstance  which,  at  least,  shews  the  diligence  of  the 
search.  /  It  would  have  been  idle,  therefore,  to  tM  Mr 
Humphreys,  who  probably  could  not  have  given  any  evi« 
dence  stronger  than  that  of  Mr.  Culls,  his  present  partner. 
The  indenture  being  functus  officio,  there  could  be  no  motive 
for  keeping  it,  and  therefore  there  is  less  reason  for  requiring 
a  strict  search  than  in  the  case  of  a  document  which,  from 

(a}4M.  &S.48. 
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its  importance^  would  be  likely  to  be  preserred^.    Id  Brem^ 
ster  V.  Smell  id),  the  prikiciple  laid  down  is/tlmtnhe  dagNfe 
9.  of  search  necessary  to  infer  a  loss  depends  upon  the  iiat|i|8 

The         of  the  document  in  question,  and  is  to  be  resulaCed  acboid^ 

Inhabitarts    ,  ,  '  ^  .  '  .... 

of  £ast  ing  to  its  value  and  importance.  This  pfiticipie  was  alao 
Farleioh.  adopted  in  Freeman  v.  Ai-kell  (6).  So  the  decision  in  Rex 
V.  St.  Mary^e-bone  {c\  vihich  is  strongly  in  point  with  the 
present  case,  proceeded  on  the  same  principle.  Here,  all 
reasonable  search  was  made  for  the  best  evidence  of  adocu- 
menty  which,  irom  its  nature,  was  not  likely  to  be  preserve^ 
and  therefore  the  sessions  were  hot  Wttrnnted  kk  rejecting 
the  parol  testimony  of  its  contents^ 

Baylb Y,  J. — I  am  of  opinion  that  the  order  of  sessions 
must  be  quashed;    In  this  case  there  had  been  two  parts*  la 
the  indentures,  which  were  executed  so- long  since  as*  iTSSir 
The  first  part  has  been  satisfactorily  accounted  for  by  die 
evidence  of  Mrs.  Buckley ,  the  widow  of  Buckley  the  law- 
stationer,  with  whom  the  apprentice's  fether  left  it  for  &e 
purpose  of  being- enrollied.    She  proved  tfaat,  after  diligent 
search,  it  wbs  not  to  be  found.  The  other  part  nmsoriginaliy 
in  the  possession  of  the  second  master,  who  Mnd  he  haii 
rither  delivered  it  to  Buckley y  or  to  his  solicitors,  H^sam. 
Ruisell  and  Tottmhend.     Mrs.  Buckley^s  evidence  satiefiie* 
torily  shews  that  it  was  not^  amongst  her  husband's  papers. 
The  question  then  arts^s,  whether,  supposing  it  had  been 
left  with  Messrs.  Russell  and;  Townshend,  it  has  been  satie^ 
iactorily  accounted  for.     Messrs.  Russell  znd  ToWniheHd 
were  in  partnership  until^  180S,  and  if  it  wa^  delivered  to 
them,  it  must  have  been  shortly  after  Tanner  the  seceiKl 
master  received  it  from  Stauden,  which  would  be  some  tinM 
in'  I793.   The  radenture  would  expire*  id  1795;  and  supper 
sing  it  to  remain  in  Russell  axid  TbcmsA^TteP^possesakni' after 
that,  it  would  be  utterly  useless  and  no  more  Atan  waste 
parchment.  No  beneficial  object,  either  to  t}ie  masten  or  the 
apprentices  could  be  gained  by  preserving  il.     Howeveri 

(fl)  3  B.  &  A.  296.      (A))  Ante,  vol.  lii.  669.    - (c)  Anle,  vol.  iv.  475. 


tbere  is  a  possibility  that  it  was  preserved,  though  it  is  not 
easy  to  divine  for  what  purpose.  At  the  time  of  the  disso- 
lution  of  the  partnership  between  Russell  and  Tawnshend,  v. 

the  probability  is  thatr  this,  amongst  other  useless  documents,  imrABiTAVTs 
would  have  been  destroyed  in  the  selection  of  partnership,  of  Bast 
papers.  The  presumption  is,  that  being  an  useless  instru-  ... 
ment  it  would  be  destroyed,  for  no  sensible  reason  can  be 
suggested  for  its  preservation.  But  assuming  it  to  have  been 
preserved'  by  Mr.  Townshend  on  the  dissolution  of  parteer- 
ship,  the  question  is,  whether  there  has  been  any  essential 
defect  in  the  search  made  afterwards.  Upon  the  death  of 
Mr.  Townshendj  it  appears  that  Mr.  CutiSj  who  was  at  that 
time  clerk  to  Mr.  Humphreys,  the  executor  of  Mr.  Toams^ 
hptd,  received  two  boxes  of  papers  belonging  to  the  latter, 
amongst  which  this  indenture  was  not  to  be  found.  It  is 
suggested,  that  these  were  not  all  the  papers  of  which  he 
died  possessed.  There  is  certainly  a  possibility  that  there 
were  others,  but  no  question  was  put  to  Mr.  Cutts  upon 
the  subject.  If,  however,  there  were  none  others,  and  the 
probability  is  that  the  fact  Was  so,  then  it  would  have  been 
useless  to  call  Mr.  Humphreys  to  prove  the  saipe  fact  which 
was  established  by  Mr.  Ctdt^s  evidence.  It  seems  to  me, 
therefore,  that  considering  thie  lapse  of  time  which  has  oc- 
curred since  the  indentures  were  executed,  and  that  every 
person  has  been  called,  in  whose  possession  they  might  rea- 
souably  be  expected  to  be  found,  such  due  diligence  had 
been  used  to  obtain  the  primary  evidence  without  success^ 
as  ought  to  have  let  in  the  secondlU'y  evidence. 

Little J>'A LB,  J.  concurred  (a). 

Order  of  sessions  quashed. 
(a)  AhU4t,  C.  J.  aodf  Holroyd,  J;  were  i^sent. 
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S^rdi^f  The  King  Vi  Shaw. 

It  it  ao  invt-  1  HE  defendant  was  brought  up  from  WincheUtr  gaol  by 

riable  rule  to     ,.  •,  .         i     •       .        ,    .-  .      ,. 

reauire  four      habeas  corpUB,  in  order  to  be  admitted  to  bail  to  take  his, 

*7'f  1^  ^'^    ^"*'  *^  ^^^  °®**  assizes  for  Hampshire^  on  a  charge  of  sup-. 

posed  felony.  Notice  of  four  bail  had  been  given  to.  the. 
prosecutor,  but  two  only  attended,  and  there  being  no  oppo- 
sition to  the  bail, 

jindrewi  moved  that  the  defendant  be  admitted  to  bail  in 
his  own  recognizances,  and  delivered  to  the  two  sureties 
who  attended,  but 

Abbott,  C.  J. — In  cases  of  felony  there  must  be  four 
sureties,  except  where  all  the  parties  are  before  us,  and  we 
are  satisfied  that  the  case  justifies  us  in  taking  only  two. 
Here  the  prosecutor  does  not  appear. 

Bay  LEY,  J. — In  Easter  Term,  1821,  there  was  a  similar 
application,  but  the  Court  said  that  the  invariable  rule  was 
to  require  four  bail  in  cases  of  felony.  It  was  suggested 
then  that  there  had  been  a  relaxation  of  tKe  rule  in  a  pre- 
*  vious  instance,  but  the  Court  disapproved  of  the  departure 
from  the  general  practice. 

The  two  bail  in  attendance  were  then  taken  in  20/.  each, 
and  the  defendant's  recognizances  in'  80/.,  but  he  was  re- 
manded to  Winchester  gaol,  and  leave  was  given  to  put  ip 
two  other  bail;  and  upon. their  entering  into  recognizances, 
in  20/.  each,  the  defendant  was  to  be  discharged;  the' rule 
for  bis  discharge  to  be  served  on  the  gaoler. 
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NuTTALL  V.  Staunton. 

/' 

THTS  was  an  actioo  of  replevin  for  taking  goods  of  the  h  landJonf, 
plaintiff  in  certain  premises  sitoate  at  Stfmnton  Grange,  on  ^g  (Jnant'to 
the  SOth  of  Dectfnber,  1823.    Defeqdant,  in  his  first  avowry,  retain  oones- 
averred  that  one  J.  S.  for  a  year  and  a  half  next  before  and  n  farm^^^r 
ending  on  the  29th  of  September,  J  823,  held  and  enjoyed  a  ^  tenancy 
certain  farm,  of  which  the  premises  mentioned  in  the  decla-  may -distrain 
ratiMi  were  part  and  parcel,  as  tenant  to  the  defendant,  at  the  ^^f '^  ®  ^?'^' 

'^  r  y  9  C.14.  »8.6&7. 

yearly  rent  of  500/.  payable  on  the  2gth  of  September  and  on  that  part, 
the  26th  of  March,  by  eqnal  payments,  and  J.  S.  continued  ]^oa|hs^er 
and  was  in  possessiiHi  of  the  said  premises  in  which  &c.  the  expiration 
from  the  said  29th  of  September,  1823,  until  and  at  the  time 
when  8cc.    ^nd  because  IdO/.  parcel  of  the  sum  of  250/.  of 
the  rent  aforesaid  for  half  a  year  ending  on  the  29th  of  Sep^ 
tember,  1823,  was  due  and  in  arrear  from  /.  5.  to  defendant, 
the  residue  thereof  having  been  paid,  and  continued  unpaid  . 
at  the  said  time  when  &c.  defendant  avowed  taking  the  said 
goods  in  the  said  premises  in  which  &c.  at  the  said  time  . 
when  &€.  that  being  within  the  space  of  six  calendar  months 
next  aftei'  the  29tb  of  September,  1823,  and 'during  the  con- 
tinuance of  the  title  and  interest  of  defendant  in  the  said 
premises  in  which  8&c.     Second  avowry,  that  J.  S.  for  one 
year  and  a  half  next  before  and  ending  on  the  said  29th  of.; 
September,  and  thence  until  and  at  the  said  time  when*  &€•  • 
held  the  said  premises  in  which  &c.  as  tenant  tp  defendant 
by  virtue  of  a  certain  demise  to  him  J.  S,  theretofore  made, 
at  the  yearly  rent  of  600/.  and  because  160/.  parcel  of  260/.  •         ' 
of  the  rent  aforesaid,  for  half  a  year  ending  as  aforesaid  on 
the  29th  of  September,  and  thence  until  and  at  the  said  tiipe 
when  &c.  was  due  and  in  arrear  from  J.  cj.  to  defendant  the 
residue  having  been  paid,  defendant  avowed  taking  the  goods 
in  the  said  premises  in  which  &c.  as  a  distress.     Plaintiff 
pleaded  several  pleas  in  bar,  on  the  first  three  of  which 
issues  were  taken.    I1ie  fourth^  which  was  to  the  first 
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avowry,  alleged,  that  after  the  ^gth  of  September y  1825,  and 
before  the  said  time  when  &c.  to  wit  on  &c.  at  &c.  de- 
fendant, with  the  leave  and  license  of  J.  S.  entered  into  and 
upon  the  said  farm  in  the  first  avowry  hientioned,  in  and 
upon  the  possession  of  /.  $.  and  retook  possession  tbereofi 
and  the  said'  J.  S-.  from  llie  possession  thiereof  put  out  -and 
amoved,  and'kept  him  so  amoved  from  thence  until  and- after 
the  said  time  when  •&,<).  except  as  to  certain  paits,  to  wit^ 
the  premises  in  which- &c.  which  defendant  suffered  and  per* 
mitted^J.  S,  to  occupy  for  a  oertain  time  not  elapsed  at  the 
said  time  when  Sec.  without  this^  that  «/.  <$•  ooi^tiaued  nod 
was  in  possession  of  the  whole  oiP  the  9aid  farm  in*  manner- 
and' form  as  defendant  hath  in  his  fi^id.  first  avowry  alleged^ 
The  filth  plea  alleged,  tl^t^after  the  sgtb-of  Sepi^bet^  16^> 
and'  whilst  J.  S\  was  in  possession  qf  the  said  farm-  8ux  and 
before  the  said  time  when  8ic.  to  wit,  on  &c.  at  See.  by  a 
memorandum  in  writing  made  between  defendant  and  /•  S. 
and  signed  by  them  respectively,  it  was  agreed  that.  J.  5. 
should  from  that  day  give  possession  of  the  Grange/arm  ta 
d<sfendant,  he,   defendant^   allowing  him   the   use  of  the 
orchar^d.  Little  Red  Land^  and  Ht)me  ^loses^  to  the  ^th 
of  March  then  next,  for  hiei  own  cows  or  sheep,  that  the 
said  J\  S.  should  have  the  use  of  th^  house  and  stable  for  his 
horses  tiH  the  said  85th  of  March^  if  convenient  to  him  td 
do  so :  that  the  said  J.  S.  should  plough  for  defendant  suoh 
Irads  as  he  might  direct,  paying  hit»aft«r  the  rate  of  }^8%  Gdi 
per  acre  for  such  ploughing,  that  defendant  shouM  sei|d 
^iich  other  teams  as  he  might- require  to  plough,  and  get  see^ 
w'heat  into  the  ground,  and  that  he  should  have  the  use  of 
two  rooms  for  a  labourer  to  superintend  and  work  Od'the 
farm,  with  permission  to  enter  with  servants  and  workmen 
tO'  repair  and  work  on  the  said,farm ;  that  defendant,  ia  con* 
sideration  of  the  above,' would  forego  the  next  Lady^ay 
rent,  and  aH  dilapidations  on  the  buildings,  and  the  landaad 
the  fences  as  they  were^  defendant  agreeing  to  pay  all  taxes 
and  levies  charged  or  to  be  charged  on  the  Grange  fann; 
from  that'  dhy  t<>  the  35  th  of  jl^r^^  thcR  next ;  that  J*  S- 
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fUouId  deposit /£dOL  behg  iiis  ^balfi^ear's  rent,  filue  Jfi- 
chhelmasr  Ami  UaU  or  secure  it  to  be  paid  by  idttahMents, 
frben  cslfed  iipon  By  defendant;  tbot  defendaht'iBlUMiid  have 
the  uie  of  thestraw^  tkat  had  grown  on  the  said  fiirm  in  the 
hatsumnUr,  to  eat,  with  bis  or  other  cattle,  J.  S.  having 
permission  to  tern  cows  into  the  straw^^yard^  free  of  any  ex- 
pense. It  was  also  further  agreed,  that  defendant  should 
receive  the  Michaelmas  rent,  then  diie,  in  thefollowing  pip- 
pdrtions,  viz.  50/.  tiovember  5th,  18£d;  60/.  Natember  dOlb, 
1825;  501.  December  25th,  1623;  100/.  March  2(kh, 
1824 ;  and  plaintiff  saith,  that  in  pursuance  of  said  agree- 
ment J.  S.  afterwards,  and  long  before  this  said  time  whoi 
fccto  wit,  on  the  31st  of  October ^  r8&3,  at  &c.  did  give 
^possession  4f  the  said  Airm,  being  the  form  so  alleged  in  the 
first  avowry  to  have  been  held  as  aforesaid,  and  defendant 
bad  and' continued  to  have  possessioii  thereof  thenceforth, 
oatil  and  after  the  said  time  when '8cc.  save  add  except  that 
during  that  time  the  said  J.  S.  onder  attd  by  virtue  of  the  said 
agreement,  had  the  use  of  the  said  ordiard  &c.  M  his  own 
cows  and  sheep,  and  the  use  of  the  said  house  and  stable 
for  his  borses,  and  this*  plaintiff  is  ready  to  verify  8cc.  Ge- 
neral demurrer  to  the  fourth  plea.  Replication  toe  the  £fth 
pka,  after  protesting  that  J.  iS'.  did  not  deposit  250/.  for  the 
half-year's  rent  due  at  Michaelmas  then  last,  aferred  that 
J.  SiC.'did'not  pay  defendant  50/.y  parcel  of  the  said  renf/on 
the  .25th  4>f  December j  1828,  pursuant  to  the  said  a^ree- 
oMttt,'  Uut  .llie  same  ccAtimied  'in  airear  and  nftpaid  until  and 
-it  the  teoiel  time  when  8cc.  Demurrer,  'assigiiiilg  for  cause 
Aat  defendant  hath,  by  his  replicatien,  attempted  foiipdt  in 
issue  an  famnaterial  fact,  viz.  whether  J.  &*  didpay  to  de- 
feiidant  tfie  sihn  of  50/.,  p&reel  of  the  said'  rent^  on  the«£5th 
of  December^  1823,  When  such  paymdnt  on  ihat  day  in*  pas- 
ticnlarwas  not  nor  i» material ;.  and  also. that  thepayasent 
of  the  said  smn  of  50/.  wks  not' nor  is  a  couditbiB^reeedent. 
Joinder  in  dcainirrer. 


NnrtAiL 
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bar,  and  of  the  replication  to,  the  fifth  plea  in  bar.    The 
argument  in  this  case  arises  upon  the  first  avowry.     It  is 
clear  that  before  the  stat.  8  Annef  c.  l4.  the  hmdlord  taould 
not  distrain  for  rent  after  the  tenancy  expired,  unoer  any 
circumstances.    Then  the  question  is,  whether  that  statute 
makes  any  difference  as  respects  the  present  case.     By  the 
6th  section  it  is  enacted,  **  that  it  shall  be  lawful  for  any 
person  or  persons  having  any  rent  in  arrear  or  due  upon  any 
lease  for  life  or  lives,  or  for  years  or  at  will,  ended  or  deter- 
mined, to  distrain  for  such  arrears  after  the  determination  of 
the  said  respective  leases,  in  the  same  manner  as  they  might 
have  done  if  such  lease  or  leases  had  not  been  ended  or  de- 
termined."   And  the  7  th.  section  provides  that  .such  distress 
be  made  within  six  calendar,  months  after  the  determination 
of  the  lease,  and  during  the  continuance  of  the  landlord's 
title  or  interest,  and  during  the  possession  of  the  tenant 
from  whom  the  arrears  became  due."    Now  it  is  submitted, 
upon  the  construction  of  this  statute,  that  it  is  perfectly  im- 
material whether  the  tenant  held  over  wrongfully  or  by  the 
permission  and  consent  of  the  landlord, — whether  it  was  in 
point  of  fact  a  continuing  or  an  old  tenancy,  or  whether  it 
was  in  performance  of  a  new  oontract  of  tenancy,  for  the. 
words  of  the  statute  are  general,  that  in  all  cases  where 
the  tenant  is  in  poBsession  and  the  landlord's  interest  conii- 
mUng,  the  latter  may  distrain  in  the  same  way  as  if  the  lease 
had  not  been  determined.    .This  case  is  therefore  clearly 
within  the  statute.    The  avowry  here  pursues  the  form 
given  by  1 1  Geo.  2.  c.  19.  which  only  requires  that  the  land- 
lord shall  avow  that  the  tenant  was  in  possession  as  such 
during  the  time  when  the  rent  became  due,  and  does  not 
make  it  necessary  to  shew  that  he  continued  in  possession 
up  to  the  time  the  distress  was  made..    Here  the.  avowry 
contains  all  the  averments  requisite  to  bring  the  case  .within 
the  stattfte  8  jtnne,  c.  14.  namely,  the  possession  of  the 
tenant,  and  that  the  distress  was  made  within  six  months 
after  the  determination  of  the  tenancy  and  during  the  conti- 
nuance of  the  landlord's  intepest,  and  diat  is  sufficient. 
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Therefore,  whether  the  tenancy  continued  or  not.  this  mode 
of  avowing  is  correct,  Stainford  v.  Sinclair  (a).  With  re- 
spect to  the  fourth  plea  in  bar,  that  is  badly  pleaded,  and 
affords  no  answer  to  the  avowry,  for  it  says  that  at  a  certain 
day  after  the  time  when  the  rent  became  due,  and  before  the 
time  of  the  distress,  J.S»  the  tenant  remained  in  possession 
by  the  permission  of  the  landlord,  [jibboti,  C.  J.  A  ques- 
tion may  arise  whether  the  statute,  8  Jnne,  c.  14.  applies 
odIcss  the  party  continues  in  possession  of  the  entirety  of  the 
form.]  If  this  is  to  be  considered  as  a  continuing  tenancy 
up  to  the  time  when  the  distress  was  put  in,  it  comes  withib 
the  prniciple  of  the  case  of  Beavan  v.  Delahay  (ft),  which 
decided  that  the  landlord  has  a  right  to  distrain  where  the 
tenant  continues  in  possession  of  a  part  only  of  the  premises 
demised.  Therefore,  whether  there  was  a  new  tenancy  con- 
thmed  by  a  parol  agreement,  or  whether  the  tenant  held 
over,  there  is  enough  on  the  face  of  this  avowry  to  support 
the  defendant's  case.  It  will  Ve  contended,  on  the  other 
side,  that  the  fifth  plea  is  an  answer  to  the  avowry,  but  that 
is  not  so,  for  mlthough  it  sets  out  at  length  the  agreement 
between  the  parties,  yet  it  omits  to  state  that  the>ent  was 
paid  or  satisfaction  made  'for  it  in  pursuance  of  that  agree- 
ment, which  it  ought  to  have  done  according  to  the  cases  of 
Lingham  v.  Warren  (c)  and  Hudtl  v.  Ravenor  (cf),  If  the 
defendant  be  entitled  to  judgment  upon  this  plea  iii  bar*,  then 
the  replication  does  not  affect  the  question,  and  it  is  unne- 
cessary to  consider  it. 


NUTTALL 

Staurton. 


CAiY/y,  control.  It  appears  from  the  agreement  set  out  in 
one  of  the  pleas  in  bar  demurred  to,  that  there  was  not  any 
continuing  tenancy  existing  at  the  time  of  the  distress,  or 
that  there  was  any  thing  like  a  holding  over.  By  the  term's 
of  that  agreement  it  was  stipulated  that  the  tenant  should 
give  up  possession  of  the  **  said  Grange  farm,"  which  ex- 

ffl)  8  J.  B.  Moore.    9  Bing.  193.  8.  C.  (6)  1  EL  Bi.  5. 

(e)  4  J.  B.  Moore,  400.    3  B.  &  a  36.  S.C. . 
(d)  $  J.  B.  Moore,  549.    t  B.  &  B.  6«t.  8.  C. 
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pressions,  thougb'uaed  in  the  general  sense  as  weaning  holMe 
and  buildings,  with  lands.  Sec.  are,  explained  by  the  words 
following,  which  clearly  shew  that  J.  S.  had  not  any  exclii- 
Stauvtoii.  gjyg  dominion  over  any  particular  part  of  the  premises  as 
tenant,  much  less  any  part  of  the  premises  distrained  upon. 
*  Ail  that  he  appeared  to  have  was  the  liberty  of  iigisting 
'  cattle,  which  could  in  no  sense  of  the  word  constitute  him  a 
tenant.  In  order  to  bring  the  case  within  the  statute  it  must 
be  shewn  distinctly  that  the  party  held,  in  the  character  of 
tenant,  a  mere  limited  interest;. such  as  this  agreement  con- 
veyed not  being  sufficient  for  that  purpose.  But,  at  all 
events,  that  st&tute  cannot  be  construed  to  affe.ct  any  but 
the  immediate  tenant,. according  to  the  case  ex, parte. Ben- 
neKja),  Here  the  plaintiff  is  a  stranger  to  the  tenancy,  and 
also  to  the  agreement,  and  therefore  he  does  not  come  within 
the  operation  of  the  statute.  This  also  affords  a  complete 
answer  to  the  replication  to  the  fifth  plea  in  bar,  whiibh 
alleges  that  the.instalmenf^due  at  Christmas^  18£3,  was  not 
paid ;  but  it  does  not  aver  that  it  was  not  secured  or  depo- 
sited according  to  the  agreement.  Now  this  matter  must 
be  more  particularly  within  the  knowledge  of  the  defendant 
thap  of  the  plaintiff.  The  defendant  should  have  averred 
in  his  pleadings  that  it  was  not  paid  or  secured,  and  not 
having  done  so,  that  is  a  conclusive  objection  on  the  part  of 
the  plaintiff,  as  a  stranger  to  the  tenancy. 

•  « 

Erskine,  in  reply,  was  stopped  by  the  G)urt. 

\ 

Abbott,  C.  J. — The  fourth  plea  raises  .two  .questions 
upon  the  construction  of  the  statute  8  Jnne,  c^  14.  ss.  6  &  7- 
first,  whether  in  order  to  enable  the  landlord  to  .distrain 
under  the  statute,  the  holding  over  by  the  tenant  mvst.  be 
tortious;  and,  second,  whether  it  must'  be  a  holdii^  over 
of  the  entirety  of  the  fisirm  and  not  of  a.  part.  I  find  nothing 
in  the  statute  of  Anne  which  requires  that  the  holding  over 
shall  be  tortious,  or  that'  iliere  is  any  thing  to  confine  its 

(•)  S5tni.  W.   . 
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operation  to  a  holding  over  of  the  whole  farnr.  The  statute 
being  made  for  the  benefit  of  landlords,  as  it  professes  to  be, 
we  must  not  narrow  its  construction,  unless  by  plain  and 
obvious  inference  arising  from  its  language  we  are  required 
so  to  do.  I  think  we  are  not,  and  it  seems  to  me  that  the 
fourth  plea  to  the  first  avowry  is  bad,  inasmuch  as  it  admits 
(hat  the  tenant  remained  in  possession  of  a  part  of  the  pre- 
mises, which  admission  brings  the  landlord's  right  within  the 
operation  of  the  statute.  I  also  think  that  the  fifth  plea  is 
bad  for  the  same  reason,  without  looking  to  the  replication. 
The  fifth  plea  does  not  deny  that  the  tenant  continued  in  the 
possession  of  the  farm,  hut  it  sets  up  an  agreement  and 
avers  a  performance  thereof  by  delivering  up  possession  to 
the  defendant,  yet  it  admits  the  defendant  continued  in  pos* 
session  of  part  of  the  premises,  namely,  the  orchard,  8cc.  and 
does  not  deny  that  the  part  of  which  possession  was  so  re- 
tained was  the  place  in  which  the  distress  was  made.  I 
therefore  &ink  that  the  defendant  is  entitled  to  judgment  on 
the  fourth  and  fifth  pleas  in  bar. 


NUTTILL 
V. 

StauiTton. 


Batl£y,  J.  (a)  and  Littledale,  J.  were  of  the  same 
opinion. 


'•      « 


Judgment  for  the  defendant. 
(a)  Holroydy  J.  was  absent. 


The  King  r.The  Inhabitants  of  Chillesford. 

JBY  an  order  of  two  justices,  John  Bye,  Surah  his  wife, 
and  their  four  children,  were  removed  from  the  parish  of 
Blyihburgh  to  the  parish  of  Chillesford,  both  in  the  county 
of  Norfolk.  The  sessions,  on  appeal,  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case  : 
William  Bye,  the  pauper's  father,  being  a  married  man, 
and  settled  in  Chille$ford,  let  himself  to  Mr.  Taylor ,  of 
Blythburgh,  better  than  fourteen  years  ago,  as  a  shepherd ; 


An  nneman- 
cipated  son 
may  acquire  a 
settlement  by 
a  honk  fide 
contract  of 
hiring  and  ser- 
vice for  a  year 
with  his 
father. 


VOL.  VI. 


M 


Chillesfoed 


GASB8  IN  THE  KING  8  B£K CH, 

fae  was  to  have  for  (he  first  yemt,  forty  shillingt  for  wages^ 

_.    „  Jbem  coombs  of  wheat  ao4  two  of  barley,  produced  od  the 

Too  ILivo 

V.  hrm,  the  gobg  of  thirty  breeding  ewes,  worth  10/.  a  year, 

liTHABi^AKTs  *^  ®  cottage  in  Bfyihburgh,  re«t  free,  worth  three  guineas 
of  a  year.     W.  Bye  continued  with  Mr.  Taylor  for  fourteen 

years  upon  the  saoie  terms.  The  ewes  were  fV,  Bye's,  and 
fed  with  Ml*.  Taylor^  sheep,  and  went  in  the  monibg  in 
the  sheep-walk,  and  in  the  afternoon  on  the  layers,  and  in 
the  winter  on  the  turnips,  which  were  not  drawn,  but  a  cer-* 
tain  portico  of  the  turnip  field  was  hurdled  off,  and  die 
sheep  then  fisd  upon  the  turnips;  but  during  winter,  when 
fmn  frost  or  now  it  was  necessary,  they  were  fed  with  hay^ 
though  for  sereral  seasons,  the  weather  bebg  open,  there 
was  no  occasion  to  feed  them  with  bay.  if  W*  fiye  had  not 
bad  the  cottage,  be  would  have  had  more  wages,  and  it  was 
convenient  for  him  as  a  shepherd,  as  it  was  on  the  spot, 

W,  Bye  hired  every  year  one  or  two  pages,  over  urfaom 
Mn  Taylor  bad  no  control,  and  about  nine  years  ago,  when 
one  Jarvis,  one  of  the  ps^es,  vras  to  leave,  W»  Bye,  about  a 
week  before  old  Midsummer,  agreed  with  bis  son,  the  pau- 
per, who  Was  at  that  time. nineteen  years  of  age^and  un- 
emancipated,  to  serve  him  for  a  year,  from  old  MichaelmifB 
to  old  Michaelmas,  in  Jarvis's  place,  at  the  same  wages,  SL 
a  year,  which  time  the  pauper  served,  and  slept  in  Blyth-* 
burgh;  being  then  Ciumarried,  in  his  father's  house. 

Marryat  and  Dover,  in  support  of  the  order  of  sessions, 
were  directed  to  confine  themselves  to. the  second  settlement 
stated  in  the  case.  The  question  is,  whether  the  pauper 
gained  a  settkcient  by  hiring  and  service  with  his  father,  be 
being  at  that  time  unemancipated.  There  are  no  cases  to 
be  found  in  which  it  has  been  held  that  a  minor  can  gain  a 
settlement  by  serving,  a  parent,  under  a  contract,  unless  the 
child  has  previously  gained  a  settlement  in  its  own  ri^t,*  Or 
has  become  emancipated.  There  sat,  indeed,  two  cases 
which  have  decided  that  the  child,  after  becoming  emanci« 
pated,  may  gain  a  settlement  by  a  bonft  fide  service,  under  a 
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cmitnKt  entered  into  with  the  t>areiit.  Thus,  in  the  case  of 
Ckitham  v*  Missemkn  (a)f  it  wes  held  that  where  a  daush- 
ter,  who  hed  a  setttement  of  her  own,  hired  herself  to  her  «). 

father^  as  a  servant^  for  ten  sbiUings  a  year,  besides  what  she  .     '^^ 
tmild  gain  by  her  labour,  she  gained  a  settlement  by  such  of 

himg  and  serf  ice.  The  Hke  prmciple  was  laid  down  in  ^^^^^^^^^ 
Rgf  V,  ChertHy(b\  where  also,  the  paaper  having  previously 
gnuM  m  settlement  m  her  own  rights  by  huring  and  service, 
it  was  held  that  she  was  capable  of  acquuring  a  settlement 
by  failing  and  serviee  with  her  fother.  There  is,  however, 
flo  aothoricy  to  shew  that  an  unemancipated  infant  is  capable 
of  entering  into  a  contract  of  this  oatnre  with  his  parent. 
The  child  is  naturally  owing  service,  and  being  under  the 
%iH  and  control  of  the  parent,  and  if  not  emancipated  or 
otherwise  sm  juris,  is  incapable  of  entering  into  a  cotitract 
of  firing  and  service  with  his  father.  The  doctrine  laid 
down  by  Lord  Ellenborough,  in  Rex  v.  Beautieu  {c),  is  ea- 
tteaaely  applicable  to  die  present  case.  There  it  was  held 
that  an  invalided  soldier,  who  had  leave  of  absence^  was 
incapable  of  gaining  a  settlement  by  hiring  alid  service,  not 
being  sni  juris  to  hire  himself  within  the  statute  SfV.SiM. 
ell.  and  Lord  EUenboraugh  laid  it  down,  that  in  order  to 
gain  a  settlement  by  hiring  within  the  meaning  of  that  sta- 
tute, the  party  must  be  sui  juris,  and  have  the  faculty  of 
disposing  of  his  own  service.  ''  An  effectual  hirmg,''  his 
lordship  says, ''  is  where  the  servant  is  enabled  to  give  the 
amster  a  quid  pro  quo."  [Bay/ey,  J.  The  reason  given  in 
fkmX  case  was,  that  the  invalided  soldier  had  entered  into  a 
contract  for  his  services  as  a  Soldier,  which  was  inconsistent 
with  the  relation  of  a  hired  servant  to  another  person.  In 
this  case  the  child  does  not  contract  for  his  services  with 
any  body  but  his  father.]  But  here  the  relation  of  parent 
and  child  is  superior  to  that  of  master  and  servant,  and 
the  character  of  servant  merges  in  the  higher  duty  of  a  son, 
aad  consequently  an  infant  unemancipated  cannot  contract 
ihe  relation  of  a  hired  servant  to  his  own  father.    [Bay^ 

(a)  3  Boer,  178.  (6)  2  T.  R.  ST.  {c)  3  M.  &  S.  329. 
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ley,    J.      May   not   the    father    renounce    his    parental 
rights  ?]     The  son  must  be  sui  juris,  and  have  the  power  of 
V,  dbposing  of  his  services,  which  this  pauper  clearly  had  noti 

The         Here,  in  the  language  of  Lord  Ellenborough,  is  no  quid  pro 

Inhabitants  '  o     o  -o  7  -i        r 

of  quo  for  wages,  for  he  already  owed  his  services  to  his  father. 

IBayley,  J.  Do  you  mean  tO' argue  that  if  a  son  is  capable 
of  maintaining  himself,  he  has  no  right  to  go  from  under 
the  parental  dominion  for  that  purpose,  and  that  the  £ither 
would  have  a  right  to  say  to  him,  ^'  You  shall  not  go  out  to 
service ;  you  shall  stay  with  me,  and  I  shall  have  the  benefit 
of  .your  services/']  Certainly  the  argument  must  go  that 
length.  This  case  is  analagous  to  that  of  an  apprentice, 
who  is  incapable  of  contracting  as  a  servant  with  another 
master  during  the  continuance  of  the  indentures.  [^Bayley,J. 
That  case  is  totally  dissimilar.]  But  still  the  child  must  be 
able  to  contract  the  relation  of  servant  to  his  father,  which, 
if  he  be  an  infant  and  unemancipated,  he  cannot  do,  because 
he  is  not  sui  juris.  Assuming  that  such  a  contract  could 
exist,  still  the  relation  of  servant  would  merge  in  that  of 
son.  The  father  would  have  powar  to  put  an  end  to  the 
contract  at  any  time,  which  would  not  be  the  case  with 
respect  to  any  other  servant.  This  case  must  be  considered 
with  reference  to  the  peculiar  view  which  the  law  takes  of 
an  unemancipated  child.  It  must  be  admitted  in  the  case 
of  an  apprentice,  that  during  the  existence  of  the  indentures 
he  cannot  contract  the  relation  of  a  hired  servant,  but  that 
is  because  the  relationship  of  apprentice  is  superior,  and 
is  contracted  by  deed.  By  the  statute  5  Eliz.  c.  4.  a  pau- 
per, although  an  infant,  may  be  put  out  apprentice  without 
the  consent  of  the  father,  or  he  may  bind  himself.  But  for 
that  statute  an  infant  could  not  bind  himself  by  deed ;  his 
indentures  would  not  be  binding.  [Jtbott,  C.  J.  They 
would  be  voidable,  but  not  void  absolutely,  because  such  a 
relationship  is  for  the  benefit  of  the  infant.]  In  Gilbert  v. 
Fletcher  (a)  it  was  resolved  that  neither  at  the  common  law 
nor  by  any  words  of  the  statute  5  Eliz.  a  covenant  or  obli- 

(o)  Cro.Car.  179. 
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gadoft  of  an  infant  for  his  apprenticeship  shall  bind  him.  An 
nneraancipated  child  bears  the  same  sort  of  relation  to  his 
Cither  that  a  wife  does  to  her  husband,  with  reference  to  the 
capacity  of  gaining  a  settlement  by  hiring  and  service.  It 
could  not  be  contended  that  a  wife  could  gain  a  settlement  by 
a  contract  of  hiring  and  service  with  her  husband;  and  so  a  ^^'^^^^^^^^ 
son,  unemancipated,  is  equally  incapacitated.  It  has  been 
held  that  the  statute  3  &  4  W.  &  M.  c.  11.  extends  only  to 
unemancipated  children,  and  not  to  those  who  are  separated 
from  the  father.  Now,  if  the  Court  decides  that  this  con- 
tract can  be  entered  into,  upon  the  principle  that  it  is  for  the 
benefit  of  the  infent,  it  will  defeat  the  policy  of -chat  statute. 
By  the  law  of  nature,  duties  are  imposed  upon  a  parent  and 
child  respectively  which  do  not  exist  in  the  ordinary  relation 
of  master  and  servant.  The  child  owes  a  duty  to  his  pa- 
rent, whom  he  is  bound  to  serve  and  obey,  and  the  father  is 
under  the  obligation  of  maintaining  and  instructing  him. 
The  father  has  a  control  over  the  son,  which  is  paramount 
to  every  other  dominion  'given  by  law  to  a  master  over  his 
servant.  If  a  father  goes  before  a  magistrate  to  complain 
of  his  son  for  misconduct,  the  magistrate  cannot  exercise 
any  control  over  him,  because  the  father  himself  has  a  power 
to  punish  and  chastise  him.  A  father  can  appoint  a  guardian 
for  bis  son  in  case  of  death,  and  that  circumstance  is  suf- 
ficient to  shew  the  superior  relation  which  subsists  between 
parent  and  child  compared  with  that  of  master  and  servant. 
The  mischiefs  and  inconveniences  M'hich  must  result  from 
a  decision  that  an  unemancipated  infant  may  contract  as  a 
servant  with  his  father  would  be  endless.  It  would  lead  to 
nice  and  difficult  questions  in  many  cases,  and  would  invite 
a  great  deal  of  litigation  between  parishes.  lAbboit,  C.  J; 
The  only  question  in  such  cases  would  be,  whether  there 
was  a  bon&  fide  hiring  as  servant.  The  same  question  would 
arise  if  this  pauper  had  hired  himself  to  any  other  person. 
Here  would  be  no  practical  inconvenience  therefore  in  that 
point  of  view.]  But  still,  in  the  event  of  a  breach  of  the 
contract  between  the  parties,  it  would  follow  that  the  son^ 
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1825.       though  im  infunt,  might  brbg  aa  action  against  Ms  ftther; 

j!^^       an  evil  state  of  thiugs  which  the  Court  would  not  be  dk- 

V.  posed  to  encourage.    [Abbott^  C.  J,  Suppose  the  sod  in 

Imbabitants  ^^  ^*^^  ^^^  \i\TeA  himself,  and  served  for  a  year  with  a 
o^  stranger,  and  had  then  come  back  to  his  father's  house,  and 
entered  into  this  contract  with  bis  father,  could  it  be  said  that 
the  son  would  not  gain  a  settlement  under  this  latter  con- 
tract \]  In  that  case  he  would  be  settled  under  the  contract 
with  his  father,  because  at  the  time  it  was  entered  into,  h0 
would  have  been  emancipated,  and  sui  juris.  [AbbQttf  C«  J« 
But  does  emancipation,  by  first  gaining  a  settlement  by 
hiring  and  service  to  a  stranger,  give  a  greater  power  of 
contracting  with  the  father,  than  the  infant  otherwise  would 
have  had  ?]     Under  the  poor  laws  it  is  contended  it  do0s« 

NolaUf  contdi.  It  cannot  be  denied  that  a  muior  may 
enter  into  a  contract  for  his  own  benefit  with  a  stranger^ 
]f  so,  upon  what  principle  may  he  not  do  so  with  hi^ 
father?  Surely  there  is  no  disqualifying  influence  in  the 
sacred  ties  of  affection  and  of  blood.  The  cases  referred 
to,  on  the  other  side,  determined  that  an  emancipated  child 
may  acquire  a  settlement  by  entering  into  a  contract  of  ser? 
vice  with  his  father.  If  then  the  principle  be  conceded, 
that  such  a  contract  may  be  entered  into  by  an  infant,  the 
fact  of  his  having  been  previously  emancipated  can  make  no 
sort  of  difference  as  to  the  result  The  circumstance  of 
emancipation  from  the  parent's  roof,  does  not  destroy  those 
ties  of  duty  and  of  affection  which  are  assumed  to  be  the 
disqualifying  circumstances  in  a  case  Uke  the  present-  If 
emancipation  be  necessary  to  enable  a  son  to  contract  with 
his  parent,  that  doctrine  may  be  carried  to  a  most  inconve^ 
nient  extent.  Merely  attaming  the  age  of  twenty-one 
years,  is  not  the  grodnd  upon  which  the  son's  ability  or 
disability  to  contract  with  the  parent  is  founded,  because  it 
does  not  necessarily  follow,  ftH>m  the  fact  of  the  soa 
h^g  of  age,  that  he  is  emaucipated  in  the  eye  of  the  law. 
Will  it  then  be  contended  that  a  son,  who  has  attaikied. 
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twenty^oue,  is  iacaptble  of  eoterkig  into  i«y  binding  con- 
tract wilh  bis  father,  either  for  service  or  any  other  purpooe, 
dkbough  he  happens  not  to  be  emancipated  ?    Such  a  pro- 
positioo  could  not  be  maintained  for  a  jBooment.    Number-  ^  q.    f 
less  instances  might  be  put  to  shew  the  injustice,  cruelty  of 

and  hardship  rrhich  might  result  from  such  a  doctrine,    it  ^^ 

would  utterly  incapacitate  the  father  on  the  one  hand  bam 
promoting  his  son's  interest,  by  entering  into  a  contract  with 
him  for  his  benefit,  and  deprive  the  son  on  the  other  of 
those  advantages  which  parental  kindness  or  interest  might 
induce  the  father  to  bestow  upon  faim«  If  there  was  any<- 
tbing  inconsistent  or  repugnant  in  a  contract  of  hiring  and 
service  between  jparent  and  child,  there  might  be  great  diffi- 
cnlty  in  overcoming  the  objection,  but  no  such  difficulty 
arises  in  the  present  case.  It  is  assumed  on  the  other  side, 
diat  this  case  is  analogous  to  that  of  husband  and  wife,  and. 
consequently  as  a  wife  would  be  incapable  of  entering  into 
such  a  contract  with  her  husband,  so  would  the  child  with  his 
father.  But  nothing  can  be  more  dissimilar  than  the  two 
cases,  because  they  stand  upon  a  totally  different  footing. 
The  case  also  of  the  soldier  does  not  apply  to  this,  because 
there  the  pauper  was  incapable  of  gaining  a  settlement,  he 
not  being  sui  Juris  at  the  time  of  the  hiring^  Here  the 
infant  was  capable  of  entering  into  a  contract  for  his  own 
benefit,  and  it  matters  not  that  he  was  unemancipated  at 
the  time  the  contract  was  entered  into.  It  has  been  de- 
cided that  an  infant  may  bind  himself  apprentice  to  a  third 
person  (a),  and  if  so,  he  may  do  so  to  h^s  parent.  By 
parity  of  reasoning  he  may  also  enter  into  a  contract  of 
hiring  and  service  with  his  father.  If  the  doctrine  contended 
for  on  the  other  side  is  well  founded,  it  would  in  practice 
affect  the  interests  and  rights  of  a  great  number  of  persons 
who  derived  their  right  of  freedom  in  corporations,  as  well 
as  many  other  privileges,  from  being  bound  to,  and  serving 
their  parent.    The  argument  ab  inconvenienti  can  have  no 

(a)  See  Newbury  v.  St.  Mary^  Reading,  2  Bott^  303;  Bex  r.  BaUon^ 
1  Id.  dl3 ;  and  Ber  v.  Great  WigUon^  ante,  vol.  v.  399. 
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.  weight  in  deciding  the  present  case,  because  it  is  equally 

applicable  to  other  cases  of  hiring  and  service,  where  the 

V.  question  must  always  be  whether  the  hiring  be  trauaulent 

.      "^^^         or  not,  as  a  question  of  fact.    Here,  as  the  relation  of  master 
Inhabitants  ,  . 

of  and  servant  is  not  incompatible  with  that  of  parent  and  child, 

Chillebfobd  ^^  Court  will  not  be  influenced  in  its  decision  by  any  vague 
notions  with  respect  to  the  consequences  which  may  result 
from  their  determination. 

In  the  following  case  a  similar  question  being  raised,  the 
Court  reserved  its  opinion  upon  this  until  they  had  heard 
the  argument  upon  that. 


The  King  v.  The  Inhabitants  of  Winslow. 

An  uneman-     ON  appeal  against  an  order  of  two  justices  for  the  removal 

cipated  son       ^f  Elizabeth^  the  wife  of  Thomai  Lane,  and  their  two  chil- 
may  acquire  a  '  ,  .  ' 

settlement  hy   dren,  from  Winslow^  in  the  county  of  Bucks,  to  Beauliev,  in 
contract  of       ^®  county  of  Hants,  the  quarter  sessions  quashed  the  order, 

hiring  and  ser-  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

vice  I  or  a  vear 

with  his  ^'-  Lane,  the  husband  of  the  pauper,  when  about  fourteen 

father,  in  a       years  old,  being  then  unemancipated,  was  hired  by  his  lather, 
parish  where  .  t*        i«        «  i      - 

the  latter  has    who  was  a  sawyer,  residing  at  Beauiieu,  but  not  having  a 

no  settlement,  settlement  there,  to  assist  him  in  his  work  as  a  sawyer.     A 
notwithstand-  '      ^  -^ 

ing  the  s  &  4  contract  was,  in  point  of  fact,  made  between  them,  whereby 
'  ^'  '  the  son  agreed  to  serve  the  father  for  a  year  at  the  wages  of 
2/.  105.  his  board  and  lodging  being  also  provided  by  the 
father.  He  served  this  year  with  his  father  in  Beauiieu,  and 
received  his  wages,  and,  at  the  expiration  of  this  contract, 
served  his  father  for  two  successive  years,  under  new  con- 
tracts,  at  increased  wages.  The  question  for  the  opinion  of 
the  Court  is,  whether  under  this  hiring  and  service  in  Beaw 
lieu,  the  pauper's  husband  gained  a  settlement. 

Scarlett,  Dover,  and  J.  JB.  Monro,  in  support  of  the  order 
of  sessions,  followed  the  t»ame  course  of  argument  adopted 
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in  the  previous  case,  but  added,  that  if  this  particular  case 
was  considered  with  Vefereoce  to  the  policy  of  the  law  in     ,^.    ^ 
conferring  a  settlement  by  hiring  and  service,  some  incon-  v. 

gruity  would  result.     By'  the  S  &  4  W^.  &  M.  c.  11.  the  igHABiTAKra 
power  of  gaining  a  settlement  by  hiring  and  service  is  con-  of 

fined  to  unmarried  persofis,  not  having  child  or  children. 
The  object  of  the  legislature  was,  that  a  married  person  or 
a  person  having  lawful  children  could  not  communicate  to 
the  children  a  settlement  in  the  parish,  by  entering  into  a 
contract  of  hiring  and  service.  This  construction  has  been 
put  upon  the  statute  by  a  decided  case,  for  it  was  held  in 
Rex  V.  Cowhoneyburne  (a)  that  a  man  may  gain  a  settlement 
by  hiring  and  service  if  his  children  are  emancipated  at  the 
time  from  which  the  parent  engages  to  serve.  The  object 
of  the  statute,  therefore,  would  be  completely  defeated  if  it 
be  held  that  the  father  can,  by  making  a  contract  of  hiring 
and  service  with  his  children,  enable  them  to  gain  a  settle- 
ment in  the  parish  where  he  resides,  though  he  has  himself 
no  settlement  there. 

Blighy  contri,  was  stopped  by  the  Court. 

The  Court  gave  judgment  in  both  cases  as  follows : — 

Abbott,  C.  J. — I  am  of  opinion  that  in  each  of  these 
cases  the  pauper  gained  a  settlement  by  the  hiring  and  ser- 
vice with  his  father.  It  is  conceded  in  argument,  that  if  the 
pauper  had  b^en  previously  emancipated,  (using  that  word 
according  to  the  sense  in  which  it  is  used  in  settlement  law, 
that  is,  if  before  the  time  in  question  he  had  been  hired  for  a 
year,  and  served  for  a  year  with  a  stranger,  which  is  one  of 
the  instances  of  emancipation,)  he  might  h^ve  gained  a  set- 
tlement by  hiring  and  service  for  a  year  with  his  own  father 
afterwards.  But  it  might  also  have  been  conceded  that 
emancipation  does  not  confer  any  capacity  to  contract,  and 
the  objection  here  in  point  of  law  is,  that  the  son  has  not 

(ci)  10£astt88. 
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any  capacity  to  contract  with  his  father.    It  miut  b^  ad- 
mitted  that  he  might  have  contracted  with  a  strangBr  witb- 
p.  out,  or,  at  all  events^  with  bis  father  s  permissioD^  to  serve 

T^         ^^  2^  yearly  servant.    The  contract  of  an  infant,  if  it  is  made 
of  for  his  benefit,  is  not,  according  to  t^e  general  principles  of 

yyifi»u}f9.  jg^^  jabsolutely  void.  It  may  be^ voidable  at  the  election  of 
the  infant  himself,  but  of  no  other  person^  In  this  respect, 
this  case  is  very  distinguishable  from  a  contract  of  hiring 
and  service  by  a  person  who  was  a  soldier  at  the  time  pf 
hiring.  There  the  consent  of  the  officer  was  completely 
nugatory,  because  the  officer  could  not  consent  tp  the  con* 
tract.  The  soldier  was  not  then  sui  juris,  but  was  under 
the  dominion  of  the  crpwu;  and  the  crown  had  a  right  to 
^void  th^  contract  at  any  time.;  and,  therefore,  in  that  case 
the  Court  very  properly  held  that  the  contract  was  not  vatid 
iu  law.  But  in  this  case,  as  I  have  already  said^  the  con- 
tract is  not  void,  but  voidable  only.  If,  therefore,  an  infiant 
may,  with  the  permission  of  his  father,  enter  into  a  contract 
with  a  stranger,  why  may  he  not  do  so  with  bis  own  father? 
I  know  of  no  such  incapacity,  if  the  son  is  capable  of 
serving  as  a  servant,  and  his  father  thinks  his  services  worth 
remuneration.  There  being  nothing,  therefore,  in  the  set' 
tlement  law,  that  I  can  find,  which  declares  such  a  contract 
with  the  father  to  be  void,  can  we  say  that  there  is  any  thing 
which  shall  prevent  the  son  from  gaining  a  settlement  by 
such  a  hiring  and  service  ?  It  is  put  by  Mr.  ScarleU  that  if 
a  setdement  can  be  so  gained,  it  may  enable  a  father  Cq 
confer  a  settlement  on  his  son  in  a  parish  in  which  perhaps 
the  son  could  not  gain  a  derivative  settlement  from  hi9  father. 
But  this  is  not  the  only  case  in  which  a  persm  may  derive 
a  settlement  from  another  who  has  himself  no  settlement  i|i 
the  parish.  Then  it  is  put  strongly,  and  with  so  much  force 
as  to  induce  me  to  pause  in  the  conclusion  to  which  my 
mind  waaroriginally  prepared  to  come,  that  if  we  decide  this 
to  b^  a  settlement,  it  may  lead  to  much  confusion,  and  to 
the  raising  of  many  questions  of  a  similar  nature  for  the  de- 
termination of  the  quarter  sessions.     I  cannot  say  that  such 
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m«y  pot  be  the  case;  bi|t,  however^  when  such  questions       182$, 

fball  be  raisedi  it  will  be  the  duty  of  the  quarter  sessions  to      V^^^ 

look  narroiivly  into  the  fapts  of  the  casei  and  see  whether  ^. 

there  really  was  any  contract  of  hiring  and  service.    One  .      ^^ 

mode  of  ascertaining  that,  will  be  to  inquire  whether  the  of 

father  had  the  power  of  employing  his  son  as  a  servant,  and    ^'•'•'<^' 

whether  be  had  any  thing  for  him  to  do  in  that  capacity.   If 

the  quarter  sessions  are  satisfied  that  the  employment  of  the 

ion  was  merely  colourable,  ^d  that  the  father  had  really  no 

necessity  for  a  hired  servant,  they  may  reasonably  conclude 

that  there  was  no  contract  for  hiring  and  service*    In  the 

first  of  the  cases  at  bar,  it  appears  that  the  son  came  into  die 

place  which  had  been  filled  by  another  person,  who  bad  been 

hired  at  yearly  wages.    That  is  abundant  evidence  that  the 

father  had  really  occasion  for  a  servant  of  that  description. 

In  the  other  case  the  father  was  a  sawyer,  and  he  had  almost 

always  occasion  for  two  persons  to  assist  him  in  his  business. 

Indeed  the  nature  of  the  trade  itself,  which  requires  the 

concurrence  of  two  persons  at  least,  to  carry  it  on  with 

skilU  shews  that  the  father  had  occasion  for  a  servant,  and  it 

is  stated  as  a  fact,  that  for  several  successive  years  the 

pauper  had  served  him  at  increased  wages.    For  these  ret** 

tons  it  appears  to  me  that  a  settlement  was  gained  by  the 

paupers  in  both  cases. 

Bayl£Y»  J. — This  is  the  first  time  that  the  question  has 
come  before  the  Court,  whether  an  unemancipated  son  nan 
gain  a  settlement  by  hiring  and  service  for  a  year  with  his 
father ;  but  upon  full  consideration  of  the  case*  it  appears  to 
me  that  an  unemancipated  son  is  competent  to  enter  into  a 
contract  of  that  description  with  the  father,  and  that  all  the 
legal  consequences  resulting  from  such  a  contract  follow 
from  the  exiatence  of  that  contract.  It  is  clear  that  an  inr 
fant  may  bind  himself  by  a  contract  of  hiring  and  service 
with  a  stranger.  It  may  be  in  general  supposed  that  suck 
a  contract  is  entered  into  with  the  consent  and  concnrrence 
of  the  father,  but  there  may  be  instances  in  which  the  father 
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is  not  in  any  respect  consenting,  and  «ven  wherfe  a  son, 
against  the  father's  consent,  enters  into  such  an  engagement, 
w.  yet  still  he  will  gain  a  settlement,  and  he  may  insist  upon 

-  .   '^^^         having  his  wages  paid  him,  and  he  may  be  liable  to  all  the 
of  statuteable  stipulations  and  regulations  respectmg  the  re- 

.WiNstx>w.  JjjjJqj,  ^f  roaster  and  servant.  If  then  an  infant  may  bind 
himself  to  a  third  person  by  a  contnwit  of  hiring  and  service, 
the  question  is,  whether  the  relation  of  parent  and  child 
destroys  the  power  of  contracting  and  entering  into  the 
'obligations  which  a  contract  of  hiring  and  service  embodies. 
With  respect  to  emancipated  children  there  are  many  autho- 
rities which  say  that  it  does  not  do  so.  In  the  case  of  a  na- 
tural child  it  has  been  decided  that  it  does  not,  and  so  also  in 
the  case  of  a  step-child  where  the  mother  is  living,  Rex  v. 
St,  Peter's,  Dorset  (a);  and  yet  if  a  step-ctitld  is  capable  of 
contracting  with  his  step-father,  some  of  the  mischiefs,  at 
least,  will  result  that  are  pointed  out  by  the  counsel  in  argu- 
ment against  the  settlement.  Those  inconveniences  will 
equally  arise  in  the  cafe  of  emancipated  as  well  as  uneman*- 
cipated  children.  It  is  suggested  that  the  effect  of  this 
decision  will  be  to  give  rise  to  a  great  number  of  discussions 
at  sessions.  But  the  sessions  is  the  proper  tribunal  to  de- 
termine whether  there  is  or  is  not  fraud  in  the  contract.  If 
the  father  has  no  occasion  for  a  servant  and  the  employment 
of  the  son  in  that  capacity  is  merely  a  pretence,  the  sessions 
"will  decide  accordingly ;  but  if* there  is  a  bon&  fide  con- 
tract of  hiring  and  service,  why  may  not  that  contract  pro- 
duce a  new  relationship  and  create  new  rights  and  obliga- 
tions between  the  parties  i  I  see  no  reason  why  the  father 
and  the  son  should  not  be  at  liberty  to  enter  into  a  contract 
of  >  that  description.  It  gives  to  the  father  greater  control 
over  the  son,  and  certainly  a  control  which  may  be  very 
beneficial  to  the  latter,  who  will  have  the  benefit  of  his 
father's  protection,  as  well  as  that  salutary  restraint  which 
the  relation  of  master  gives  in  the  ordinary  case  of  a  hired 
servant.    For  these  reasons  it  appears  to  me,  that  there  being 

<fl)  Burr.  S.  C.  51S. 
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DO  diBqaalification  in  the  relation  of  parent  and  child  incon^       1 8£5« 

sistent  with  that  of  master  and  servant^  a  settlement  was 

gained  by  the  pauper  in  these  cases.  *""^ 

Tlie 

INRADITA.MTS' 

HoLROYBy  J.  being  obliged  to  attend  chambers,  left  the  of 

Court  after  having  heard  the  opinion  delivered  by  the  Lord     ^*^s^°^> 
Chief  Justice. 

Little  DA  LEy  J. — My  brother  Holroyd,  who  has  left, 
the  Court|  desires  me  to  say  that  he  concurs  in  the  opinion^ 
delivered  by  my  Lord  Chief  Justice.    I  am  also  of  the  same: 
opinion.     By  law  a  parent  has  a  right  to  exact  service  from 
his  son  or  daughter,  and  it  is  upon  this  principle  that  an 
action  per  quod  servitium  amisiti  lies  at  the  suit  of  the 
father  for  an  injury  whereby  he  is  deprived  of  the  services  of 
his  child,  loss  of  service  being  the  foundation  of  the  action. 
In  an  action  for  seducing  a  daughter,  the  mere  circumstance 
of  the  daughter  living  under  the  parent's  roof,  and  being  of 
capacity  to  perform  actual  service,  enables  the  lather  to 
maintain  the  action  without  proof  of  an  actual  hiring,  or  any 
actual  service  being  performed.     All  that  the  father  has  to 
prove  is,  that  the  child  is  of  an  age  capable  of  performing 
service,  and  that  is  sufficient  to  entitle  him  td  sustain  the 
action.    If  then  there  be  a  species  of  service  already  existing, 
due  from  the  child  to  the  parent,  why  may  not  the  obligation 
to  serve  be  made  stronger,  by  allowing  the  parent  to  enter 
into  a  contract  with  his  son  or  daughter  that  he  or  she  shall, 
serve  him  for  a  certain  time  at  stipulated  wages,  and  by 
that  means  making  the  relationship  of  master  and  servant, 
which  before'  existed,  still  more  obligatory  ?     It  is  admitted 
that  an  emancipated  child  may  hire  himself  to  his  father;, 
but  it  is  said  this  may  not  be  done  where  the  child  is  un«> 
emancipated,  because  the  child  being  already  under  the  con-* 
trol  of  the  parent,  and  owing  him  services  by  .the  law  of 
nature,  he  cannot  enter  into  such  a  c6ntract.     But  there 
9eems  to  me  to  be  no  reason  why  a  child  may  not  contract 
with  his  parent  for  the  performance  of  other  services  than 
those  which   are  due  in   consequence  of  the  relation  of. 
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}825<  '     parent  and  cbild.     Sareiy  those  duties^  which  are  oftea 
imperfecti  may  be  rendered  more  certain  and  obligatory  by 
an  express  contract  between  the  parties*    Unquestionably 
'^^         such  a  contract  is  highly  beneficial  to  the  child,  because  it 

IbKAfilTANTS 

of  superadds  the  salutary  restraint  of  the  master  to  that  of 

WiNSLow.  pufQut^  gud  renders  him  amenable  to  the  statute  of  regula- 
tions applicable  to  master  and  servant.  If  then,  in  point  of 
law,  such  a  contract  be  valid  and  binding,  there  seems  to  be 
no  reason  why  a  settlement  should  not  be  gained  by  a  service 
under  it.  The  statute  no  where  says  in  express  terms,  that 
a  settlement  shall  not  be  gained,  merely  because  the  person 
hired  happens  to  be  the  child  of  the  master.  Some  incon^ 
veniences  may  arise  from  the  decision  in  this  case,  but  that 
is  Ho  reason  why  a  contrary  decision  should  be  pronounced 
80  as  to  deprive  these  paupers  of  a  settlement,  where  there 
is  nothing  either  at  the  common  law  or  by  the  statute  of 
William,  which  makes  such  a  contract  void. 

Rules  absolute  for  quashing  the  Orders  of  Sessions. 


Monday,  FoHSTER  t;.  Laidl'er  (in  Error.) 

A  writ  of  error  1  HIS  was  a  writ  of  Error  from  the  Borough  Court  of 
iTc^Srt  «t,  Berr^ick^n-Tmed. 

be  quashed  in 

this  Court  on        Alderson  having  obtained  a  rule  nisi  to  quash  the  writ 
SisCourt will  **P°"  ^^^  ground  of  irregularity,  there  being  only  twelve 

not  (jaash  such  days  between  the  teste  and  the  return  instead  of  fifteen, 

«  wnt  00  the 

ground  that 

there  were  less       Wi^tman  now  shewed  cause.    It  is  by  no  means  iiidis« 

days  betwt^n    P^^'^l^^e  ^^^^  ^ere  should  be  fifteen  days  between  the  teste 

the  teste  and    and  the  return,    A  writ  of  error  is  not  the  commencement 

of  a  suit  (a).    The  teste  of  the  writ  of  error  is  the  day  of 

(a)  Sed  vide  3  'Rdd,  0th  ed.  1167.  where  it  itf  sfltd,  ^  A  writ  of  error, 
Ifke  a  scire  facias,  is  oonsidered  as  a  new  action  f  and  Bakhdor  v. 
EUiij  S  T.  R.  337.  where  this  Court,  as  it  should  seem  upon  that  very 
principle,  decided,  that  ^  the  defendant  in  the  original  action  need  not 
obtain  a  judge's  order  to  change  his  attorney  upon  bringing  a  writ  of 
errw*' 


BACKTER  fERM,  SIXTH  GEO.  lY. 

snlng  it  out,  2  Tidd,  6th  ed.  1 170.  Hill  v.  Tebb  (a).  It 
w31  be  found  upon  reference  to  the  master,  that  the  constant 
practice  has  long  been  not  to  pass  over  more  than  one  return 
between  the  teste  and  the  return,  and  the  compliance  with 
that  practice  in  this  case  has  brought  the  return  within 
fifteen  days  from  the  teste.  It  is,  indeed,  laid  down  in 
2  Tidd,  5tfa  ed.  1171,  that  *'  it  is  necessary,  in  all  cases,  that 
there  should  be  fifteen  days  between  the  teste  and  the  return 
of  a  writ  of  error ;"  but  no  authority  is  cited  for  the  dictum, 
and  the  practice  is  directly  against  it. 


JUerson,  contr^,  relied  upon  the  rule  laid  down  by  Mr. 
JWd,  and  contended  that  even  if  the  practice  had  of  late 
years  been  dififerent,  no  good  reason  being  she^n  for  the 
innovation,  the  Court  would  not  encourage  it. 


Abbott,  C.  J.  (jsttet  conferring  with  the  master.) — I 
am  informed  that  for  several  years  past  die  practice  has  been 
such  as  is  contended  for  by  Mr.  Wightman;  and  as  the 
party  has,  in  this  particular  instance,  followed  the  general 
course  of  practice,  I  think  we  ought  not  to  intefere  to  quash 
the  writ. 

.The  other  judges  concurred. 

Rule  discharged  (Jb). 

(a)  1 N.  R.  $98. 

{Jfj  When  this  rale  was  moved  for,  tb6  Court  at  first  ^titertained  some 
dsQbt  whether  they  had  antboritj  to  quash  a  writ  which  iamcd  oat  of 
the  Coori  of  Chancery ;  bat  upon  the  authority  of  Lloyd  v.  Skutt^  1 
Doug.  350.  which  was  then  cited,  they  granted  the  rule.  That  wns  a 
writ  of  error  to  reverse  the  judgment  of  this  Court,  and  it  was  there 
held,  that  the  v^  ooald  not  be  quashed  io  this  Court,  but  that  the  ap- 
plicatioo  most  be  made  either  to  the  Court  of  Chaooerj  from  wbeiice.it 
issaed,  or  to  the  Exchequer  Chamber  where  it  was  returnable :  and 
upon  an  application  to  the  Court  of  Chancery  to  quash  the  writ,  they 
refased  to  entertain  the  question.  It  seems,  therefore,  that  if  the  writ 
of  error  io  this  case  had  been  broagbt  to  reverse  the  jadgment  of  cbis' 
Court,  a  motion  to  quash  the  writ  could  not  have  been  entertained  by 
this  Court,  but  that  being  to  reverse  the  judgment  of  an  inferior  court  it 
ml^t. 
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Mortimer  and  others.  Assignees  of  Merriman,  a  Bank- 
S^tf:  '^"Pt.  V.  Fleming. 

^nt^?fo7  Assumpsit  by  plaintiffs,  as  assignees,  for  money  had 

the  sale  of  a  and  received  by  defendant  for  the  use  of  the  bankrupt  before 

the'a4  Gs  ^^^  bankruptcy ;  for  money  lent  and  advanced  by  the  bank- 

c.  68.  8. 15.  rupt  to  defendant;  for  wages  due  from  defendant  to  the 

not  indorsed  bankrupt  as  master  of  a  ship ;  and  for  interest.     There  were 

upon  the  cer-    also  counts  for  money  had  and  received  by  defendant  for  the 
tificateof  the  ..     t  •    •«•  a  t^i         i  i  • 

ship's  registry,  use  of  plaintiffs,  as  assignees,  &c.     Plea,  the  general  issue, 

non  assumpsit,  and  issue  thereon.  At  the  trial  before 
.Abbott,  C.  J.  at  the  London  adjourned  sittings  after  last 
Michaelmas  term,  the  plaintiffs  had  a  verdict,  subject  to  the 
opinion  of  the  Court  upon  the  following  case : — 

A  commission  of  bankrupt^uly  issued  against  the  bank- 
rupt, bearing  date  £5th  January,  1820,  founded  on  an 
act  of  bankruptcy  committed  17th  December,  \S\9f  under 
which  commission  plaintiffs  were  duly  chosen  assignees. 
Defendant  was  sole  owner  of  the  ship  Ganges,  registered  in 
the  port  of  London.  On  the  27th  May,  1817^  defendant 
and  the  bankrupt  duly  executed  articles  of  agreement,  re- 
citing that  after  the  arrival  of  the  Ganges  in  the  port  of 
London  from  her  last  voyage,  and  on  her  completing  such 
voyage,  the  bankrupt,  who  was  master  of  the  ship,  agreed 
with  defendant  for  the  absolute  purchase  of  the  ship  and  her 
appurtenants,  in  the  state  and  condition  the  same  were  in  on 
the  completion  of  the  said  voyage,  at  the  price  of  7,S50L 
but  that  the  bankrupt  then  being  unable  to  pay  the  whole 
purchase  money,  it  was  further  agreed  between  them,  that 
the  sale  and  transfer  of  the  ship  and  her  appurtenances  to 
tlte  bankrupt  should  be  deferred  until  he  could  and  sliould 
pay  the  purchase  money  in  manner  thereinafter  mentioned; 
and  that  in  the  mean  time,  for  the  benefit  and  accommoda- 
tion of  the  bankrupt,  defendant  should  be  and  continue  in- 
terested in  and  entitled  to  the  ship  and  her  appurtenances  as 


EASTBR  TERM,  SIXTH  GEO.  lY. 

legal  offener  thereof,  aad  abould  alsa  be  responsible  for  her 
Mtfity  manning,  tackle,  apparelling,  furnishing,  providing, 
and  other  supplies,  and  for  all  her  costs,  charges,  and  ex- 
penses, and  for  the  premiums  and  costs  of  the  insurances  on 
the  shij^  md  her  freight,  so  as  to  enable  the  ship  to  proceed 
on  her  then  mtended  voyage  to  India  and  back,  under  the 
oonunand  of  the  bankrupt ;  but,  upon  his  account,  neverthe- 
less, and  on  his  entering  into  and  performing  the  covenants 
thereinafter  contained  on  the  part  of  him,  his  heirs,  execu- 
tors, &c.  to  be  performed,  in  which  case  he  should  be 
eutitled  to,  and  receive  to  his  own  use,  all  the  gains,  profits* 
aud  earnings  of  the  ship,  for  and  during  her  then  intended 
voyage  to  India  and  hack ;  the  bankrupt  covenanting  to  be 
at  the  same  time  responsible  for  all  losses  and  damages 
which  might  arise  or  result  from,  or  for,  or  in  respect  of  the 
ship  on  her  intended  voyage  and  adventure.  The  articles  of 
agreement  then>  after  reciting  the  certificate  of  registry  of 
the  ship,  contained  covenants  by  the  bankrupt  to  pay  de- 
fendant all  sums  of  money,  costs,  charges,  and  expenses, 
which,  abce  the  completion  of  the  ship's  last  vbyage,  had 
been,  or  thereafter  should  be,  expended  or  paid  by  de- 
fendant, or  for  the  payment  whereof  he  might  be  responsible, 
ia  respect  of.  Or  for,  or  on  accoimt  of  the  ship,  or  the  outfit, 
manning  and  otherwise  supplying  the  same,  and  the  pre- 
miums and  costs  of  insurance  on  the  ship  and  her  freight, 
or  otherwise  concerning  the  ship,  down  to  and  until  such 
transfer  and  conveyance  as  was  thereinafter  mentioned. 
There  then  followed  a  covenant  by  the^  bankrupt  to  pay  all 
port  chiivges,  disbursements,  and  expenditures  requisite  to 
)>e  p^id  on  account  of  the  ship,  subsequent  to  the  day  of  her 
sailing  from  Gravesend  on  her  intended  voyage;  and,  tp 
save  defendant  harmless  in  consequence  of  his  continumg 
owner  for  tb^  bankrupt's  accommodation,  to  pay  the  pur- 
chase money  in  the  following  manner : — 500/.  in  cash  forth- 
with on-demand;  other  600/.  by  a  bill  of  exchange  payable^ 
in  Lomd^k  at  six  months  from  the  date  of  the  agreement ; 
die  further  sum  of  4,000/.  by  a  bill  or  bills  of  lading  and  in- 
VOL.  VI.  ic 
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▼oices  for  goods  rii^>ped  on  boari  the  sbip  ioi  her  then-  in-^' 
tended  vojage^  and  which  goods,: so  to  be  contained  iti  Hm 
bills  of  lading,  or  inroices^  sboald  be  made  deliverable  t«f 
Fleming,  defendant,  his  order,  or  asfligns,  to  the  intent  :that  be  migfaC 
dispose  of  the  goods  on  the  arrival  of  the  ship  in  India,  and 
invest  tfae  proceeds  thereof^  in  other  goods  to  be  shipped  Cft 
board  the  ship,  and  to  be  made  deliverable  to  defendant  m 
the  port  €if  London^  by  bills  ^  lading  of  suchlast^mentioaed 
goods  for  sale  in  the  port  of  London ;  or,  that  the  proceeds 
of  the  goods  ootwsrd  might  be  laid  out  in  the  purchase  of 
a  bill  of  excbangls  for  the  amount  thereof,  payable  in  Lond4m, 
at  tbe  optioil  of  the  bankrupt ;  and  then  the  net;amoimtof 
swch  remittances,  \rhetber  in  goods.or  bSts  of  etchange/to 
be  in  further  payment  of  the  purohaise  money ;  and  all  the 
residue  of  the  •  purchase  money,  together  with  all  interest 
dne  dvereon,  on  an  account  to  be  truly  stated  at  the  end  of 
three  calendar  months  after  the  day  of  the  arrival  of  the 
ship  in  the  pprt  of  Lofldon-  from  her  intended  voyage,  and 
of  her  report  inwaid  at  the  custom-house  thel«.  It  was  then 
pn^vided  that,  in  the  event  of  the  loss  of  ^  ship  daring  bev 
intended  voyage,  the  7|ddO/.  should  be  recoverable  from  the 
bankrupt,  and  that  the  policies  of  insonmce  already  effected ' 
or  to>be  effected -by  defendant,  on- the  ship  and  her  A«i^it^ 
should  be  deposited  with  him  as  coUateml  securities.  Co*« 
Vetnot^  by  diefsndant,  that^et^tbe  end  of  the  three  calendar 
months  from-  the  arrival  spd  report  inward  of  the  ship  iir 
the  port  isf  London  from  her  intended  voyage,  and  ^n  tfad 
bankmpfs  paying  all  the  dumsthereinbisfore  mentioned  and 
thereby  intended  to  be^  secured,  and  performing  the'cove4 
nants  thereinbefore  contained)  he  would  bargain,  grant>  aell^ 
assign^  transfer,  and  set  over  unto  the  banlL/upt)  the  sbipy 
with  all  masts,  sails,  yards,  &c.  to  the  ship  belonging,- toi 
hold  to  him  absolutely  for  ever,  free  atid  dear  from  all  debttr; 
charges,  &c« ;  and  further,  that  on  the  bankrupts  so  paying 
the  monies  and  performing  the  covenants  aforesaid,  he' 
should  be  entitled  to  take  and  receive  to  his  own  use  all  the^ 
net  and  clear  gains  and  profits  which  had  been  and  should 
be  made  and  earned  by,  or  in  respect  of,  or  on  ac^ount^of 
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the  tbip^  tnd  theemploymenty  voyages^  services,  operations, 
tad^  trBAsttdtioiis  thereof,  from  and  rabse^uently  t<)  such 
ternuDAfion  lind  eonelusion  of  the  Idst  voyage,  -down  to  and  v. 

until  sucb' transfer  and  conveyance  of  the  ship  and  her  ap-  "•»"^»^- 
purtenaticea. .  At  the  time  of  the  execution  of  the  articles 
of  agiMment  the  ship  was  lying  at  Gravesendy  laden.  No 
mdorpemeni  of  ihe  agreement y  or  of  any  transfer  or  Uile  of 
the  skip,fM8  made  upon  the  skip's  register.  On  the  SOth  of 
May,  1817,  ^ebankrupt  paid  to  defendant  5001.  on  acconiH 
of  the  purchase  of  the  ship,  and  gave  him  a  bill  of  exchange 
fer  500/.  more,  du^  the  17th  of  November  following,  which 
was  dc^ 'honoured,  and  in  May,  )8J7,  also  delivered  to  de^ 
feodanl  a  bill  of  fading' of  goods  of  the-  invbice  value  of 
4>089/.  9t.  \0d.  which  were  consigned  by  defendant  to 
Palmer  and  Co.  at  Calcutta.  The  bankrupt  sailed  in  the 
ship  liallj^  laden  on^  his  own  account,  or  on  freight  for  his 
benefl,  as  captiiin.  The  ship  arrived  at  Madras  in  January, 
Y81S,  and  the"  bankrupt  left  the  investment^and  also  the 
goods*  con  tallied  in  the  bill  of  lading  delivered  to  defendant, 
with  ode  jRti^^,  a  merchant  there>  the  bankrupt's  owti 
agent,  tcy  sell,  and  to  account  to  him  for  the  proceeds  on  his 
return.'  The 'bankrupt  dien  proceeded  on  his  voyage  to 
Gerievlto,  whtire  he  relinquished  the  comtnand  of  the  ship^ 
and  Palmer  and  Co.  appointed  a  Captain  (yBriek  to  take 
her  home  to  England,  and  the  bankrupt  returned  to  England 
by  another  ship.  The  ship  returned  to  the  port  of  London 
oar  lOttr  of  ^ffgiijf,  1819,  and  for  more  than  three  months 
thereafter  defendant  was  ready  and- willing  to  perform  the 
articles  of  agreement  on  his  part :  and  during  that  time-4:e- 
peallrfly'rl^ttired  the  bankrupt  to  complete  the  purchase  of 
die  flbip,  and  pirf-  the  residue  tX  the  purchase  money ;  but 
the  baalLrapt,  being  embarrassed  in  his  circumstances,  was 
unable  tb  do  so,  and  no  part  of  the  residue  of  the  purchase 
asoney  waa  paid.  In- Oc^ofter  and  November,  1819,  dc- 
fendant  caused  the  ship.to  bb  advertised -for  sale  at  LloyEPs, 
but  postponed  the  sale  at  the  request  of  the  bankrupt,  in  the 
expectation  that  hia  fiiends  would  enable  him  to  complete 
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the  contract^  On  Sd  of  December  the  ship  was  put  up  for 
sale  by  defendant,  aed  bought  in  at  3,050/.  and  afterwards^ 
in  or  about  December^  18  I9f  or  January^  18W»  was  actually 
contracted  to  be  sold  to  one  Captain  Ckivers  for  6,S00/.»  upon 
a  contract  similar  to  the  above  articles  of  i^reeinent,  of  which 
6,S0Q/.  defendant  received  about  2,000/.  and  the  remainder 
was  to  be  paid  three  montM  after  the  ship's  return  from  India 
to  her  port  of  discharge  in  Europe^  upon  defendant's  enir 
powering  Chivers  to  take  out  the  register  in  his  own  name. 
In  addition  to  the  1,000/.  above  stated,  defendant  received 
from,  or  on  account  of  the  bankrupt,  6/.  and  9/-  19^-  >ui4 
seven  pipes  of  Madeira  wine,  worth  980/.  Defendant,  upon 
an  application  of  the  assignees,  delivered  to  them  an  account 
in  which  he  made  the  bankrupt  debtor  for  the  sum  agreed 
to  be  paid  as  the  price  of  the  ship,  mentioned  in  the  articles 
of  agreement,  and  for  two  bottomry  bonds ;  for  the  outfit  to 
Calcutta ,-  for  th^  premiums  of  insurance  to  and  from  Cat- 
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cutta;  for  broker's  charges;  for  seamen's  wages,  and  for 
disbursements  in  Lotidon  since  the  return  of  the  ship :  and 
on  the  other  side  of  the  account  he  gave  the  bankrupt  credit 
for  the  two  sums  of  500/.  paid  as  part  of  the  price  of  the 
ship ;  for  returns  of  premium ;  for  the  amount  of  an  t^verag^ 
loss  settled  by  the  underwriters  on  the  ship  in  consequence 
of  damage  at  Calcutta ;  for  2,000/.-  the  proceeds  of  the 
goods  which  in  the  bills  of  lading  wer^  valued  at  4,0fi9/«  2f ; 
lOe/. ;  for  the^proceeds  of  the  ship,  sold  for  3,050/.  and  of 
seven  pipes  of  Madeira  wine;  and  for  the  freight  ham  Cain 
cutta  io  London.  Upon  the  account  so  stated,  defendant 
claimed  a  balance  of  3,043/.  5s.  Sd.  The  questions  for  the. 
opinion  of  the  Court  are,  first,  whether  the  articles  of  agrees 
ment  of  27th  May,  I817i  are  void  under  the  Ship  Registiy 
Act»;  and,  second,  whether  they  are  void  or -not,  in  what} 
mode  or  on  what  principle  the  account  is  to  be  taken  be- 
tween the  assignees  and  defendant.  The  account  to  be 
taken  by  an  arbitrator  out  of  Court. 


Reader,  for  the  plauvtifis.   ^The  agreement  of  the  17th  o( 
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May,  16 1 7, 18  a  contract  for  the  sale  of  a  ship ;  it  has  never 
been  hidorsed  upon  the  ship's  register :  consequently  it  is 
▼Old  by  the  34  G.  d.  c.  68.  s.  15.  That  section  re<^ites, 
that,  by  the  laws  then  in  force,  upon  any  alteration  of  pro* 
perty  in  any  ship  or  vessel  in  the  same  port  to  which  such 
ship  or  vessel  belongs,  an  indorsement  upon  the  certificate 
of  registry  was  required  to'  be  made,  and  then  enacts,  that 
inch  indorsement  shall  be  made  in  the  manner  4$nd  form 
thereinafter  expressedf  and  shall  be  signed  by  the  person 
transferring  the  property  of  the  ship  or  vessel,  by  sale,  or 
contract,  or  agreement  for  sale  thereof;  and  that  a  copy  of 
such  .indorsement  shall  be  delivered  to  the  person  authorized 
to  make  registry,  and  grant  certificates  of  registry,  otherwise 
such  sate,  or  contract,  or  agreement  for  the  sale  thereof, 
shall  b^  utterly  null  and  void,  to  all  intents  and  purposes 
whatsoever.  Now  that  section  clearly  requires  the  indorse- 
ment to  be  signed  by  the  person  transferring  the  ship  by 
sale,  or  contract  or  agreement  for  sale;  therefore,  a  contract- 
or agreement  for  the  sale  of  a  ship  not  indorsed  upon  the 
Kgister,  is  within  its  operation,  and  void.  The  form  of  in- 
doinement  given  in  the  act  does  not,  indeed,  assist  this  argu-^ 
ment,  for  it  is, ''  I  have  this  day  sold  and  transferred,^'  8&c. 
altogether  in  the  past  tense,  and  without  any  eipress  re- 
ference to  a  sale  yet  to  be  completed ;  but  it  does  not  ma- 
terially militate  aga'mst  it.  The  construction  now  put  upon 
this  statute  is  not  new,  and  is  warranted  by  several  grave 
authorities.  Jbbolt,  C.  J.  in  his  treatise  on  the  Law  of 
Merchant  Shipping,  p.  44.  n.  (y),  speaking  of  this  statute, 
UKj$,  **  I  have  ventured  to  state  that  by  this  statute  an  in- 
dorsement is  required  in  the  case  of  contract  or  agreement 
for  sale,  as  well  as  absolute  sale ;  because,  although  the 
form  of  the  indorsement  is  applicable  to  the  case  of  actual 
sale  only,  yet,  adverting  to  the  words, '  transferring  the  pro- 
pierty  by  sale,  or  contract,  or  agreement  for  sale,'  used  in 
this  section  (15),  and  to  the  words  '  contract  or  agreement 
for  transfer/  used  in  the  preceding  section  (14),  which  there 
plainly  denote  something  different  from  absolute  transfer ; 
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k  aeenui  probable  the  legislature  btend^  thot  the  form  of 
the  mdorsemeot  ahguld  be  varied  according  tp  the  nature  of 
9.  thetrausactiGn;  and  that  the  v/ordBg  4:ontracted  to  sett  and 

Fx«]fi»o.  ^ansfer,  should  be  used  in  the  indorsement  instead  of  the 
words,  have  sold  and  tram/erred,  if  the  case  r^uire  it  So 
the  expression  all  my  righti  &€.  must  be  variable  if  the 
vendor  transfer  only  a  part  of  his  interest  in  the  ship/'  For 
this  last  position  his  lordship  cites  an  audiority  which  is 
strong  in  point  both  for  that  and  for  the  present  casey  Unr 
d^rwood  V.  Miller  {a).  It  was  there  held,  that  upon  the 
transfer  of  a  share  in  a  vessel,  it  is  not  necessary  that  the 
iudorsement  upon  the  certificate  of  registry  should  express 
the  share  to  be  «//  the  vendor's  interest;  and  ChanU^re,  J^ 
^aid,  *'  It  would  be  a  narrow  and  rigorous  consti;uction  in^^ 
deed,  to  say  that  the  form  which  is  given  in  the  act  for  the 
side  of  all,  must  be  the  only  form  applicable  to  all  cases." 
Now,  upon  this  principle,  the  section  will  apply  not  only  to 
W  actaal  sale^  but  to  ga  i^reementfor  a  sale,  and  if  so,  this 
cade  comes  within  its  operation.  So  in  Bidd^ll  v.  Leeder^b), 
it  was  held  that,  an  agreement  for  the  sale  of  a  vessel,  with  a 
present. interest  therein,  though  the  purchase  money  was  to 
be  paidf  with  interest,  at  a  future  time,  was  void  within  the 
fourteenth  section  of  this  statute,  for  not  reciting  ther^n  the 
certificate  of  the  ship's  registry ;  and  BestfJ.  in  bis  judgment 
there,  said,/'  1  think  it  quite  <:lear.that  these  statutes  were 
intended  to  include  cr//  contracts  for  the  transfer  of  vessels,  im«* 
mediate  and  future." .  But,  independently  of  the  statute^  the 
d^f^udantcannot  now  rely  upon  this  agreement  as  a  subsisting 
contract,  for  he  has  himself  put  an  end  .to  it  by  selling  the  ship. 
Then,  secondly,  how  is  the  account  to  be  calculated  between 
the  parties  ?  Assuming  the  agreement  to  be  void,  Ui^  plain- 
tiffs are,  it  should  seem,  entitled,  first,  to  the  1,000/.  paid  by 
the  bankrupt  to  the  defendant,  for  that  was  paid  upon  a  void 
contract ;  and  theti  to  the  money  disbursed  by  the  bankrupt 
on  account  of  the  ship,  the  proceeds  of  the  goods  contained 
in  the  bill  of  ladbg,  and  the  value  of  the  wine  and  the  other 
(a)  1  Taunt.  SBT.  (,b)  Ante,  vol.  ii.  499. 
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goods  beloDging  to  the  bankrapt,  which  were  on  board- the 
ship  at  her  return,  and  then  passed  into  the  defendant^» 
posseasioQ.  It  eiannot,  perhaps,  properly  be  contended,  that 
die  plaintiffs  have  any  ctaim  for  wages  or  freight,  for  it  will' 
probably  be  held  that  the  bankrupt  forfeited  his  right  to. 
these  by  resigning  the  command  of  the  shipat  Ca^ueto,  and 
neglecting  to  provide  a  homeward  cargo  for  her.  Upon  the 
same  principle  the  defendant  may  be  ^tided  to  the  ctiaburse- 
menta  made  by  him  on  account  of  the  outward  vpyage ;  bat 
the  loss  that  he  may  have  sustained  by  bemg  deprived  of 
the  employment  .of  the  ship  on  her  outward  voyi^ge,  is  in 
die  nature  of  unliquidated  damagea,  and  therefore,  tlniugh 
dmt  might  austain  an  action  (or  a  breach  of  t^e  contract,  it 
cannot  be  set  off  in  Ibe  present  action.  If  the  agreement  is 
vtilid,  flie  plamtiffs  have  no  claim  at  all,  for  lih^n  the  balance 
of  actounta-  appeara  to  be  against  them. 
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-  Campbell,  contri.  The  real  question  is,  whether  the  voy«* 
age,  commencing  in  Afjoy  1617,  and  ending  in  August  1819, 
was  made  'upon  .the  account  of  thebankrdpt;  or  of  the 
defendant  If  it  was  made  upon  the  bankrupt's  account, 
the  balance  is  against  Hie  assignees,  and  there  is  an  end  of 
this  acdon.  It  is  admitted  al9o>  that  if  the  agreement  is 
valid,^the  balance  is  against  the  assignees.  First,  the  agree- 
ment-is valid.  The  i4th  section  of  the  statute  haa  been 
imiyed  in  aid  of  the  argument  on'. the. other  side,  but  it  doea 
not  bear  upon  the  case;  or,  if  it  does,  ita  requisitions  have 
been  sattafied,-  for  th^'  agrecWtent  does  recite  the  certificate 
of  the  stiip^s  register.  Then  what  doea  the  I^th  aeetion 
r^utre?  That  the  indorsement  shall  be  made  m  the  mart' 
ner  and  form  thereinafter  expressed;  and  that  form  clearly 
a'ppltea  only  to  an  actual  executed  sale  of  aU  the  vendor's 
interest  in  the  ship.  The  statute  gives  no  form  applicable 
to  an  executory  agreement  for  a  sale;  therefore  an  indorse- 
iHent  of  such  an  agrfeetoi^nt  in  the  manner  and  farm  therein* 
afiir' expressed,  is  impracticable,  and  such  an  agreeiqent  is 
good  without  it.  -  In  Underwood  v.  Mil/er  {a)  there  wa^  an 

•        '  (a)  1  Taunt.  38T. 
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actiiti  sale ;  therefore  that  does  not  touch  the  preseat  case.^ 
But  the  form  given  b;  the  act  is  headed  *'  lodorsem^t  on 
V,  change  of  property :"  here  there  was  no  change  of  property ; 

Fi-BMiN^i^  therefore  the^  case  is  not  within  the  act.  It  has  been  ex* 
pressly  held  that  this  form  of  indorsement  can  apply  only 
to  cases  of  total  and  absolute  sale,  and  that  it  would  not 
apply  even  to  a  transfer  by  mortgage,  because  the  mortgagor 
and  mor^^agee  cannot  properly  satisfy  the  terms  vendor  and> 
purchaser :  Thompson  v.  Smith  {a).  But,  assuming  th<^ 
/  agreement  to  be  void  in  this  respect,  it  is  still  not  void  in 
toto ;  it  may  be  void  as  a  transfer  of  the  property  in  the  ship,- 
and  yet  valid  as  a  personal  covenantby  fbe  defendant.  For 
instance,  where  a  rector  granted  an  annuity  out  of  his  b^n^- 
fice,  which  is  void  by  13  EUz.  c«£0.,  and  in  the  same  deed, 
covenanted  to  pay  the  rent-charge,  it  was  held,  that  although 
the  i^tatute  avoided  the  security  of  the  rent«charge  upon  the 
living,  yet  it  did  not  affect  the  personal  covenant :  Mouy$  v. 
Ltakeijb).  So  in  MtUaer  v.  Gillespie  (c),  the  Lord  Chan- 
.  ce|lor.  seems  to  have  been  clearly  of  opinion,  that  an  assign- 
I  ment  of  freight,  which  was  comprised  in  the  bill  pf  sale  of 
the  ship,  was  not  within  the  provisions  of  ^ese  statutes; 
andithe  inclination  of  his.  opinion  was  that  the  bill  of  sale, 
though  void  as  to  the  ship,  of  which  it  purported  to  make 
a  legal  transfer,  might  be  a  valid  agreement  in  a  court  of 
equity  with  respect  to  the  freight.  So,  though  a  bill  of  sale 
for  transferring  the  property  in  a  shqi,  by  way  of  mortgage, 
may  be  void. -as  such,  for  not  reciting  the  certificate  of 
registry,  yet  the  mortgagor  may  be  sued  .on  a  collateral - 
covenant,  for  the  payment  of  the  moqey  contained  in  th^ 
same  deed:.  Kerrison  v.  Cole(d),  Now, here  the  bankrupt; 
covenants  U^  advance  and  pay  all  the  port  charges;  that  is. a 
collateral  and  personal  covenant ;  and  those  payments  his 
assignees  cannot  recover  from  the  defendant,  for  he  is  enti- 
tled tK>  set  them  off  as  mutual  credits.  Secondly,  if  the 
agreement  is  void  in  toto^  still  the  voyage  W]as  made  on  the 
bankrupt's  account ;  consequently  die  balance  is  c^ain^t.tlie 

<^)  i  fifadd.  99D.  (f)8T.R.411. 

(r)  11  Vesey,  685.  642.  (4)  8  East,  931. 
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assigBees,  and  tbey  cannot  maintam  Ibis  actioii.    The  bank-        IB'^5. 

Tvpt  was  not  a  mere  agent ;  be  did  not  sail  merely  as  cap* 

tain  of  the  sbip,  and  with  a  right  to  bis  wages  and  disburse* 

ments  only.     He  acted  under  the  agreement  down  to  the     ^ ^^^^'"^ 

ship's  return  to  hondon;  be  then  broke  the  agreement.     His 

sssigneea  cannot  ^tand  in  a  better  situation  than  himself, 

and  it  is  quite  clear  that  he  could  not  have  maintained  this 

action.     He  had  all  the  benefit  of  the  voyage ;  he  sailed  in 

the  ship  on  his  own  account ;  he  took  out  goods  in  her  on 

freight  for  his  own  benefit ;  be  bad  the  entire  dominion  of 

die  ship,  and  received  no  instructions  from  the  defendant. 

The  admission  that  the  plaintiffs  cannot  recover  for  the 

wages  or  freight  is  decisive  against  them  upon  the  whole 

case,  for  it  shews  that  the  bankrupt  was  not  an  agent,  but 

that  he  made  the  voyage  on  bis  own  account.    Neither  can 

the  plaintiffs  recover  the  1,000/.  under  the  count  for  money 

bad  and  received ;  for  the  agreement  was  m  part  performed^ 

and  the  bankrupt  actually  received  the  benefit  arising  out  of 

it  for  a  considerable  time.    [Bayley,  J.  Whose  duty  w&3  it 

to  make  the  indorsement  ?]     That  must  be  the  joint  act  of 

both  parties.    It  was  the  duty  of  the  vendor,  no  doubt,  to 

make  it,  but  it  was  equally  the  duty  of  the  vendee,  if  his 

title  could  not  be  perfect  without  it,'  to  see  it  niade ;  and 

that  was  in  bis  power,  for,  being  captain,  the  register  was, 

of  course,  in  bis  bands.    There  are  cases  in  wnich  it  has 

been  determined,  that  though  the  contract  has  not  been  per-* 

formed,  and  the  party  paying  the  money  has  derived  no 

benefit  frono  the  contract,  and  the  consideration  has  fifiled; 

yet  the  money  cannot  be  recovered  back.    Thus,  where  A^ 

having  obtained  a  patent  for  an  invention,  of  which  he  sup* 

posed  himself  the  inventor,  agreed  to  let  B,  use  it  upoH 

payment  of  a  certain  annual  sum,  secured  by  bond  *,  this 

aum  was  paid  for  several  years,  when  B.j  discovering  that 

A.  was  not  th^  inventor,  but  that  it  was  in  public  use  before  . 

^.  obtained  bis  patent,  brought  an  action  for  mon^y  had  and 

l^oeivedi  to  recover  back  the  amount  of  the  annuity  pai4 

But  it  was  determined  that  jB«  could  not  recover  back  the     ^ 
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amdiibt  oF  the  anDuify  so  paid ;'  both  pattie9  having  acted 
nttd^r  a  miBttke,  and  J3.  haying  had  the  use  of  the  inventiQii; 
Taylery.  Han  (a).'  {Bay  ley,  J.  That  Was  oft  the  ground 
that  the  consideration  had  not  tbxkWy  foiled.]  li^or  has  it 
here.  •  At  any  vate  the  account  ninst  be«o  taken  as  to  allow 
the  defendant' a  full  remuneration  for  the  use  of  his  ship 
during  Hie  Yoyttge.  ' 


The  case  was  argued  on  a  former  day  in  this  lerm^  when 
the  Court  took  time  to  consider  of  their  judgment^  whick 
was  BOW  delivered  by 


ABBOTT,  C.  J.y  who,  after  recapitulating  the  hets  of  the 
case,  thus  proceeded/  There  were  two  questions  for  our 
consideration  \  first,  whether  the  agreement  was  void  within 
the  34  Cr.  ^:t.6S.  s.  15.,  and  second,  upOn  what  principle 
the  account  ought  to  be  taken  hetweenfthe  parties.  It  was 
contended  for  the  plaintitfs,  on '  the  first  question,  that  the 
agreement  was  void  in.toto,  and,  conseqUendy,  that  they 
were  etititlipd  to  recover  all  the  money  paid  by  the  bankrupt 
to  the  defendant,  or  received  by  the  defendant  in  part  per* 
formance,  or  in  respect  of  the  contract,  or  in  my  manner 
connected  with  the  voyage :  ^except' the  costs  of  the  outfit. 
We- are- all  of  opinion  that  ail  executory  contract  for  the  sale 
of  a  ship  is  within  the  provisions  of  the  statute^  and,  con^ 
seqoently,  that  this  agreement  b  void  in  toto,  for  want  of  a 
compliance  with  tho^e  provisions.  But. before  we  go  the 
length  oi^  adopting  the  inference  sought  to  be  drawn  in 
favour  of  the  plaintiffs,  it  is  proper  to  take  a  review  of  the 
t#ry  peculiar  facts  of  this  case.  The  non-compliance  with 
the  provisiiMis  of  the  statute  may  fairly  be  considered  as  the 
mutual  fault,  or  rather  perhaps  as  the  mutual  error,  of  bc^tt 
parties.  The  defendant  was  the  person  whose  duty  it  was 
to  make  the  indorsement  on  the  certificate ;  but  the  certifi- 
cate was  in  the  possession  of  the  bankrupt,  and  he  nevfer 
tnM>k  the  trouble  to  desire  that  the  thing  tntght'  be  d6nel 
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The  bankrupt  received  possession  of  the  ship,  sailed  in  her 
as  captain,  and  continued  in  that  situation  until  he  chose  to 
abandon  it.  When  the  ship  returned  to  England,  the  de- 
fendant offered  to  complete  the  contract  on  his  part,  and  to 
transfer  the  ship  upon  receiving  the  purchase  money ;  bnt 
the  bankrupt  was  unable  to  pay  the  money  and  complete 
the  contract  on  his  part.  After  waiting  the  three  months 
specified  by  the  contract,  the  defendant  sold  the  ship  at  a 
less  price  than  the  bankrupt  had  agreed  to  give  for  her ; 
having,  in  the  interval,  both  received  and  paid  considerable 
sums  in  respect  of  the  contract.  Things  being  in  this  state, 
the  parties  have  agreed  to  refer  the  account  to  an  arbitrator, 
to  be  calculated  and  arranged  upon  such  principle  as  we 
shall  thmk  right.  We  all  think  the  right  principle  will  be 
this : — to  charge  the  plaintiffs  with  such  sums  as  the  arbi- 
trator  may  think  the  ship  might  have  been  chartered  for,  on 
such  a  voyage ;  with  such  costs  as  the  defendant  has  pro-* 
periy  incurred  in  the  character  of  charterer  of  the  'ship; 
with  such  loss  as  the  defendant  has  sustained  by  the  bank- 
ropt's  abandoning  the  ship  at  Calcutta,  and  neglecting  to 
provide  her  with  a  freight  home ;  and,  if  the  arbitrator  shall 
see  fit,  with  demurrage;  and,  against  those  several  sums  to 
jdace  those  sums  received  by  the  defendant  in  respect  of 
the  contract.  It  appears  that  some  of  the  itemd  in  the 
account  were  not  received  in  money  by  the  defendant,  or 
for  bis  use  by  his  agent,  before  the  commencement  of  the 
aotion ;  that  may  become  important  for  the  consideration 
of  the  arbitrator,  both  with  a  view  to  the  verdict  and  the 
costs ;  and  he  may  make  arrangement  for  their  being  paid, 
when  received,  so  as  to  put  an-  end  to  litigation  between 
the  parties.  We  think  nothing  can  be  allowed  to  the  bank- 
lupt  for  wages,  or  otherwise,  as  master  of  the  vessel,  he 
having  forfeited  all  claim  of  that  sort  by  abandoning  her 
before  the  conclusion  of  the  voyage.  The  verdict,  there- 
fore, will  be  entered  for  the  plaintiff,  or  the  defendant, 
according  to  the  directions  of  an  award  to  be  made  upon 
this  principle. 
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Monday^ 

^oy  16.  Lambert  v.  Taylor  and  another,  Executors  of 

against  execu-  *     Oeorob  Rentow,  deceased. 

ration  stated     ASSUMPSIT.     The  declaration  stated  that  George  Ken- 

that  the  testa-  ^^^  j,j  j^j  lifetime  and  in  the  lifetime  of  Jo/m  Younehus- 
tor,  at  the  '  ^  ^        . 

time  of  his  tand^  to  wit,  on  the  12th  May^  IB  Id,  at  &c.  made  his 
indebted  to  promissory  note  in  writing,  and  delivered  the  same  to  /.  K., 
J.  F.  in  200/.  and  thereby  promised  to  pay,  on  demand,  to  J,  Y,,  or  his 
upon  a  pro-'  order,  200/.,  with  legal  interest,  whereby  G.  12.  became  liable 
roissory  note.  ^^  p^y  jq  j^  y.  in  his  lifetime  the  sum  of  money  in  the  note 
death  of  J.  F.,  specified,  according  to  the  tenor  and  effect  thereof;  and 
utTpaid^itwas  ^^'"8  ®^  liable,  promised  .7.  Y.  in  his  lifetime  to  pay  him 
found  before  the  money  in  the  note  specified,  according  to  the  tenor  and 
upon  view  of    ^^^^ct  thereof.    That  G.  R,  did  not  pay  the  money  in  the 

*»  Sr^y  ?^.      iio'te  specified,  or  any  part  thereof,  but  was,  at  the  time  of 

J.F.then  lying  ,.      ,      ,     .    ,.      ,      ^  ,,  .      .         .    ,     \.    . 

dead,  by  the     nis  death,  indebted  toJ.  x.in  the  whole  of  that  money, 

oaths  of  law-  ^^^  ^^^  mterest  due  thereon.  That  afterwards,  and  after 
ful  men,  that  ^  ^         ' 

J.  F.  was  felo  (he  death  of  J.  Y.,  the  money  then  remaining  due  and  un- 

pate^MMr're-    P?^^»  ^^  ^'^>  ^"  ^^^   ^^^^  November,  1818,  at  8cc.  before 

cordumoftbe  y.  j4.  Russe/I,  then  one  of  the  coroners  of  our  lord  the 
inquisition ; 

by  reason  of  which  inquisition  and  felony,  J.  F.  forfeited  the  note,  &c.  to  the  King. 
That  the  King,  by  grant  under  his  sign  manual,  assigned  the  note  to  plaintiff,  as  men- 
tioned in  a  certain  other  inquisition,  and  deliverMl  the  note  to  plaintiff,  of  which 
defendants,  after  testator's  death,  had  notice.  Breach,  non-payment,  either  by  testator 
or  defendanta.  Pleas,  first,  testator  noii  assumpsit.;  seamd,  that  the  note  became  doe 
and  payable  to  J.  F.  during  his  life,  and  the  causes  of  action  did  not  accrue  to  him 
within  six  years  before  exhibiting  plaintiff's  bill,  and  issue  thereon;  third,  nul  tiet 
record  of  the  coroner's  inquisition,  and  issue  thereon;  fourth,  that  there  was  no  such 
srant  as  plaintiff  alleged.  The  second  issue  was  found  for  defendants,  and  all  the  others 
for  plaintiff.  On  motion  to  enter  a  nonsuit  -.—Held,  first,  that  the  second  inquisition, 
mentioned  in  the  grant,  was  an  office  of  instruction  only,  and  not  of  entitling,  and  need 
not  be  produced  at  the  trial;  second,  that  the  grant  passed  the  property  in  the  note, 
though  under  the  sign  manual  only.  On  motion  in  arrest  of  judgment : — ^Ueld,  first, 
that  the  declaration  sufficiently  shewed  the  note  to  be  a  security  for  a  debt,  and  that 
the  debt  and  security  passed  to  the  crown  by  operation  of  law,  and  were  assignable  by 
the  crown  without  indorsement;  second,  that,  after  verdict,  the  Court  would  presmae 
the  coroner's  inquisition  to  have  been  found  by  twelve  jurors,  if  twelve  were  necessary, 
at  to  which  point,  Qturre.  On  motion  to  enter  judgment  for  plaintiff,  noii  obstante 
veredicto : — ^HeltL  first,  that  the  plea  of  the  statute  of  limitations  «ras  bad,  for  not 
shewing  that  J.  Y't  right  of  action  was  barred  by  the  statute  at  the  time  of  his  death  ; 
second,  that  the  Ring,  not  being  named  in  the  statute,  was  not  within  its  operation ; 
third,  that  the  f^ea  cgnfessed  a  cau«e  of  actioji  in  J.  F.,  which  passed  frqai  him  to  the 
crown,  and  from  the  cfbwn  to  plaintiff,  and  did  not  allege  sufficient  matter  in  avoid- 
— Ergo,  plaintiff  wa9  entitled  to  judgment  non  obstante  veredkto. 
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Kn^  for  the  coimty  of,  8cc.  it  ww  found,  upon  view  of  A6 
body  of  J.  Y*,  then  lyin^  dead,  by  the  oath  of  honest  and 
lawful  men  of  the  aame^  county,  that  the  said  J»  Y.  felo-** 
niously,  wilfully,  and  of  his  malice  aforethought,  did  killt 
and  murder  himself,  as  by  the  said  inquisition  before  the 
aforesaid  coroner,  remaining  of  record,  more  fully  appears  ;; 
by  reason  of  which  said  felony,  and  by.  force  of  the  said 
ioquisitioii  before  the  said  coroner,  in  form  aforesaid  takeo,r 
the  said  J.  F.  forfeited  4o  our  lord  the  late  King,  George 
the  Third,  the  said  promissory  note  and  the  money  dua 
thereon.    That  afterwards,  to  wit,  on  the  23d  fiovenibm'^ 
1821,  at  &c.  his  present  Majesty  did,  by  his  warrant  bearmg- 
date  the  day  and  year  last  aforesaid,  under  his  voyBl  sign^ 
manual,  give  atnd  grant  unto  plaintiflF,  his  executors,  Sic. 
among  other  dungs,  the  said  note  and  money  due  thereon,, 
mentioned  and  set  forth,  among  other  things,  in  a  certain 
inquisition  of  the  2^th  day  of  Augustj  It^iy,  and  which, 
note  and  premises  had  become  so  forfeited  to  his  said  Ma- 
jesty as.  aforesaid,  and  all  and  every  other  the  goods  and< 
chattels,  monies,  personal  estate  and  effects  of  the  said* 
J.  F.,  to  which  his  said  Majesty  was  then  entitled,  and  in 
irbose.  hands  soever  the  same  might  be,  and  alh  his  said 
Majesty's  estate,  right,  title  and  interest  thereto,  together, 
with  fuH:  power  and  authority  to  plaintiff,  his  executors,  Sec;, 
to  ask^  dequmd,  sue  for,  recover,  and  give  effectual  releasee 
aad.dischacges  for  the  same,  and  to  settle  all  accounts  and 
reckonings  whatsoever  relating  thereto ;  to  have  and  to  bold, 
die  said  note  Sic.  unto  plaintiff,  his  executors  8cc.  upon  the 
tnista,'^nd~Tbr  the  interests  and  purposes  in  the  said  warranto 
expressed  and  declared ;  that  is  to  say,  among  other  things,/ 
that  plaintiff,  his  executors  8u:.  thould  call  in  and  compel; 
payment  of  the  said  monies  due  on  the  aforesaid  security  hff, 
the  warrant  granted,  and  of  all  other  the  debts  due  and{ 
owing  to  the  said  J.. F.,  as  by  the  said  warrant,  referencjsi 
being  tbe^to  had,  v?ould  more  fully  find  at  large  appear i; 
and  his  smi  Majesty  then  and  there  delivered  the  said  note 
t0  plaintiff,  of  which  said  several  hst  mentioned.prenuspA^ 
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dcfendlaBle/ at  execiitors  ■s;a£Dreaaid^  afterwards  and  after 
tke  daath  of  Ibe  xaid  G.  JR.;  to  wit,  on  the  KHh  ^priV,  1813^ 
had  notice,  and  were  thereopon  requested  to  pay  the  sum  of 
money,  i^  the  note  specified,  to  plaintiff,  as  such  grantee  as 
aforesaid,-  aooording  to  the  tenor  and  -effect  of  the  said  note» 
and  of  the  said  royal  warrant  whereby  the  same  was  so 
granted  to  plaintiff.     Breach^. non-payment  by  G.  £«  in  his 
lifetime,  and  by  defendants  as  his  executors  sitice  his  death* 
Pleas,  first,  the  general  usne,  non  assumpsit,  and  issue 
diereon..     Second,  th«t  the  note  in  the  declaratiob  men- 
tioned became  due  and  payable  to  X- F.  in.ihis  lifetime ;> 
and  thatJdie  causes  of  action  in  the  def  hratiou  mentioned 
did  not  acciu^  tor  the  said  J.Y,  within  six  years  next  before 
^le  exhibitiiig  phihtiff'sbiil  }>and  issue  ihereon;»   .Third> 
that  there  was  no  sitch  record  of  the  sud  inquisitmi;  beiifefe: 
the  said  coroner  as  plaintiff  in  his  declaration  alleged ;  and 
iMiie  thene^n;:  .which  issue  was  proved  for  the  plaintiff,  the 
record  heia^  produced  in-  Court.     Fourth,  that  the  King, 
did  not  'make  to  plaintiff  any  such  grant  as  plabtiff  in  his' 
dedaratiori  alleged ;  and  issue  thereon.    At  the  trial  ^bdbre 
J3ay/iy,.J.  at  the  Summer  asnzes  for   NorthumbirUmdy 
1883,  the  plaintiff  had  a  verdict  on  the  first-  and'  fourth' 
issues,  with  Jeave  for  the  defendants  to*  move  to  eBt^« 
nonsuityin  case. the  Coiirt  should  think,  eidier^diat  the 
second  inqoisi&m,  meiitiooed  in  thedeclar9tion,  ought;  to> 
have  been  produced- at  the  trial,  or,  that  the  -King^  grants 
being  not  smder.  ieal,  was  insufficient  to-passto  the  {riainciff 
the-  legal  inteaesliin  > the  note. « :.  The  defendantJi  hgA  a  verdict 
on  the  aefcond  issue.    In  Aftc^e/stBi'term,'  i80d,  a  auitkiiir 
wai  made  on  the  part  of  the  plaintiff  to  enter  up  judgment 
for  him>  non  obstante  veredicto  for  the  ^fendants^  019  the^ 
secopd  issue*    in  the  same  term  a  motioh  was  made  on. the: 
part  of  the  defendants  for  a  rule,  either  to  enter  judgment 
of  nonsuit  in  that  event,  or  to  armt  tbe- judgment,  on  three 
grom^:  fimt,  tkai  the  note,  not  havmg  been  indorsed  by 
Y^tmghuiband  the  payee,  no  interest  ill  it  passed  ^  by  his 
focfcitore.tb  itfaeMale' King,' nor  by  his  demise  to  the  peesent 
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maaaal  to  die^  plaibtiff;  second,  that  th^  corotierta  bijui*' 

aiUoD,  as  e^  out  on  the  record,  did  not  shew  the  manner  of 

the  death;  and  third,  that  it  was  nowhere  alleged  on  the' 

record  that  the  inquisitron  was  found  on  the  oathsT  of  twtlue 

lawfiiVm^n.     Under  these  circumstances  the  Court  directed 

the  whole  to  be  presented  for  their  (Consideration  hi  the 

shape  of  a  special  case,  which,  after  setting  out  the  plead* 

nigs  as  abo^e,  stated  the  following  facts  : 

The  note  ofhau^  set  .out  in  the  dedaratioi^  was  'duly 
made  by  the  defendant's  testator,  and  given  by  him  to  «7. 
Yinakghuibani'iot  value  received.     At  tht  trial  the  ptaintijRT 
produced'  a  grant  or  warrant  frdm  •  his^  present  Majesty,- 
bearing  date  the  fidd  November,  in  the  sei^ond  year  of  hid' 
reign,  under  the  sign  manual  of  his  Maj^siy,  and  counter- 
signed by  two  eff  the  lords  of  idie  treasury;  which  grant  or 
warrant,  afteh  Reciting  the  inquisition  of  the  1 1th  Novemitry 
181  &,  before  the  coroner,  as  mentioned  in  the  declaration, 
proceeded  to* state,  <'  that  it  had  been  represented  to  hi# 
Majecrty  by  the  commissioners,  that  by  an  inquisition  on  a' 
writ  ad  .melius  -inquirenduni,  issued  out  of  the  Court  ef 
King's  Bench  fdtWestminster',i2Lken  in  the  parish  of  Alawieki 
en  the  £4thL^/gMsf,  )8I9>  before  Ae  said  sheriff,  it  wa4 
found,  afm6iig  other  things,  that  6.  Xe/f/on,  of  Bdfhburgh 
^  afdre8aid/yeomati,'was,  at'the^timeof  the  death  x)f  the  said 
J.  Youhghusbttftd,  indebted  to  him  in  the  suni^  of  '^OOL  for 
priiid^f;Bnd'5&*for  interest,  due  u^dh'tt  eeMtfin  protnfssorjr 
note,  ihddi^by  G.  HeHion  ktiS  one  Hi  Harvey,  of  BtimhitgA' 
afen^aid,  deceifsed,  jointly  and  severally  to  the  ^aid' J. 
YounghusbixMdf 'heiaing  date  the  12th  day  ef  Mayy-^BIS,- 
and  that  the  sakl  iiotis  was  of  the  value  of-fiOO/^.  exdniive  of 
int^st/*   The'.Warratit  then  stated  that  his  Majesty  granted" 
to  the  bhithtiff  all  and  singular  ^he  bondi,  notes,  sum  and' 
stims  of ^money,  mentioned  and -set  forth  in -the  inqubition* 
respectively  of  the  £4th^figt/i/,  1819:  and  also  allshch. 
goodf  and  chattels  comprired  and  set  forth  m  the  said  inqni-' 
aitioa  as  were  not  sold  aft  afcMaaid,  atid  which  becaaie  for*- 
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16£5«       faked  to  tbe  crown,  and  all  and  eveiy  the  goods  and  challeia;' 

J^'  nionej^  personal  estate  and  effects,  of  J.  YbungfiUBband,  to 

o.  wbiph  his  Majesty  was  entitled,  and  all  his  Majesty's  estate, 

T^Yi^oKt      right,  title  and  interest  thereto,  &€.    The  questions  for  the 

opinion  of  the  Court  are  three :  first,  whether  the  plea  of 

the  statute  of  limitations  was  a  sufficient  bar  to  the  action; 

if  so,  the  verdict  for  the  defendant  to  stand;  if  not,  then 

second,  whether  either  of  the  alleged  grounds  *  of  nonsuit 

was  sufficient;    if  not,  then,  third,   whether  any  of  thct 

alleged  grounds  for  arresting  the  judgment  was  sufficient. 

Tindalf  for  the  plaintiff.     First,  the  plea  of  tbe  statute  of 
limitations  is  not  a  bar  to  this  action,  and  the  plaintiff  ia 
entitled  to  judgment  uon  obstante  veredicto.    The  date  of 
the  note  given  by  Renton  to  Yauughusband^  was  the  I2th, 
Majff  1815,  and  it  was  payable  on  demand.    The  inquisi- 
tion, finding  Ycunghuifband  felo  de  se,  was  dated  the  1 1th 
Natember,  1818.    The  debt,  therefore,  had  vested  in  tbe 
King  before  it  was' barred  by  the  statute,  because  tbe  gooda 
of  a  felo  de  se  are  forfeited  to  the  King  from  the  moment  of 
llie  act  done,  independently  of  the  period  of  the  inquisition 
feand :    FincKi  Law,  216;   Rex  v.  Ward  (a),  Topioes  v. 
Eikerington  (A).    Then,  so  soon  as  the  proper^  vested  'm 
tbe  King,  the  statute  of  Kmitiitions  ccMised  to  operate ;  fet, 
generally  speaking,  no  act  of  parliament  can  de|];rive  the 
King  of  any  right  which  ^j^  previously  possessed,  unless  he. 
i$  expressly  name4  in  it  (c).    Now  the  King  is  not  niuned 
in  the  statute  of  limitations;  therefore,  ifaat  statute  ceased- 
to.  operate  a^mst  him  .from  November  1818,  and  it  must 
be  considered. either  as  wholly  extinct  from  that  time,  or,  at 
least,  as  suspended  during  the  time  the  debt  remained  vesf^ 
in  the  King.     If  ^it  was  wholly  extinct,  cadit  qusstic/ ;  and  1^^ 
ought  to  be  held  so,  for  else  the  King's  gr^nt  of  the  debt  is 
rendered  inoperative.    If  it  was  only  -suspended,  still  thia 
plea  is  bad.    It  states  that  the  cause  of  action  did  not 
accrue  to  YuungkifAand  within  six  years,  which  is  clearly 
..(«)  i;Uv.8.  .    W  l8attlid.3Gl.  .  .(e)Plowd.S^     . 
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bad  in  form;  for  that  might  be  true  if  the  King  had  retained 
the  note  for  seven  years ;  and  if  that  were  the  fact,  it  would 
be  no  answer  to  this  action ;  therefore  the  plea  raises  an 
immaterial  issue.  .Secondly,  neither  of  the  alleged  grounds 
of  nonsuit  is  sufficient.  The  second  inquisition,  mentioned 
by  the  King's  warrant,  was  not  required  to  be  produced  in 
evidence,  because  it  was  not  put  in  issue.  It  could  only  be 
pat  in  issue  by  the  plea  of  nul  tiel  record,  and  there  was  no 
such  plea.  The  only  plea  is  that  Renton  did  not  promise, 
and  that  does  not  put  the  inquisition  in  issue.  Perhaps  the 
second  inquisition  is  so  indirectly  alleged,  that  it  was  impos- 
sible for  the  defendants  to  traverse  it;  but  that  objection 
cannot  be  raised  now :  that  is  ground  of  special  demurrer 
only.  Besides,  the  first  inquisition  vested  the  property  in 
tbe  crown ;  the  second,  therefore,  was  perfectly  immaterial: 
it  was  an  office,  not  of  entitling,  but  of  information ;  and 
the  plaintiff's  title  was  complete  without  it,  by  the  first 
inquisition  and  the  King's  grant.  Nor  is  the  grant  insuffi* 
cient  for  not  being  under  the  great  seal.  *  By  the  conunon 
law,  indeed,  no  grant  of  lands  by  the  King  can  be  valid  or 
pleadable,  except  it  be  under  the  great  seal ;  Lane^s  case  (a); 
but  a  grant  of  chattels  was  always  held  to  pass  under  the 
privy  seal;  Com.  Dig*  Patent^  c.  5.  It  is  true  the  present 
grant  is  only  under  the  sign  manual ;  but  the  usage  hasi 
always  been  to  grant  goods  and  chattels  forfeited  to  the 
crown  by  warrant  under  the  sign  manual  only;  and  the  sta- 
tute 59  G.  3.  c.  94.  being  passed  to  empower  the  King  to 
grant  lands  by  warrant  under  the  sign  manual,  is  conclusive 
to  shew  that  he  before  had  the  power  of  granting  goods  and 
chattels  in  that  form.  Thirdly,  neither  of  the  alleged  grounds 
for  arresting  the  judgment  is  sufficient.  That  the  note  was 
not  indorsed  by  the  payee,  can  make  no  difference  to  the 
crown*  Bemg  forfeited  to  the  crown  in  its  imperfect  state, 
it  became  immediately  vested  in  the  crown  by  operation  of 
law;  and  therefore  it  was  assignable  by  the  crown  ;  for  the 
crown  may  assign  a  chose  in  action,  aa  a  recognizance,  obli- 

(a>  3  Rep.  16.  b. 
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gatioo,  8cc. ;  or  a  debt ;  Com,  Dig,  Assignment  (D).    The 
objection  that  the  inquisition,  as  set  out  on  the  record,  does 
not  shew  the  manner  of  the  death,  can  be  property  raised 
only  by  special  demurrer :  the  fault,  if  any,  is,  that  enough 
of  the  inquisition  is  not  set  out ;  but  it  is  pleaded  with  a 
prout  patet  per  recorduui,  and  the  record,  by  law,  is  in  this 
Court :  besides,  such  a  defect  is  cured  by  verdict.    That  it 
is  not  alleged  on  the  record  that  the  inquisition  was  found 
on  the  oaths  of  twelve  lawful  men»  is  really  no  objection  at 
all ;  for  no  authority  can  be  produced  to  shew  that  twelve 
jurors  are  required  on  such  occasions.    Both  the  old  statute 
4  Ed.  I .,  de  officio  coronatoris,  and  Finch's  Law,  b.  4.  c.  24* 
p.  323,  clearly  lay  it  down  that  the  coroner  is  not  bound  to 
have  a  jury  consisting  precisely  of  twelve,  but  that  the  num-* 
her  may  be  either  more  or  less ;  however,  even  if  twelve 
were  necessary,  it  will  be  presumed  after  verdict  that  (he 
jury  consisted  of  the  necessary  number. 


Cross,  Serjt.,  contri.    The  two  objections  mainly  to  be 
relied  on  for  the  defendants  certainly  are,  first,  that  the  plea 
of  the  statute  of  limitations  is  an  answer  to  the  action ;  and 
second,  that  the  note  not  being  indorsed,  no  interest  in  it 
passed  to  the  plaintiff,  so  as  to  entitle  him  to  sue  upon  it. 
The  declaration  states  that  the  plaintiff  sues,  not  by  virtue 
of  a  title  accruing  by  the  custom  of  merchants,  but  by  an 
assignment  from  the  crown.    The  plea  states  that  the  note 
became  due  in  the  lifetime  of  Younghusband,  and  that  the. 
causes  of  action  did  not  accrue  to  him  within  six  years. 
The  replication  takes  issue  on  that  plea,  and  the  jury  have 
found  that  issue  in  favour  of  the  defendants.     If  the  plain- 
tiff meant  to  contend,  as  it  is  to-day  contended  for  him,  that 
the  inquisition  is  a  bar  to  the  statute,  and  that  the  property 
in  the  note  vested  in  the  crown  before  the  six  years  had 
expired,  he  ought  to  have  replied  that  matter  specially. 
There  are  cases  which  justify  this  position.    Murray  ▼• 
The  East  India  Company  (a)  was  an  action  by  an  adminis- 

(a)  5  B.  &  A.  204. 
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tmor  upon  a  bill  of  exchaoge,  made  payable  to  die  intestate, 
and  accepted  after  bis  death.    The  declaration  alleged  the 
drawing  of  the  iiW,  the  acceptance  subsequent  to  the  intes* 
tate's  death,  the  grant  of  letters  of  administration  to  the 
phintiff,  and  the  liability  of  the  defendants.     The  plea 
slated  diat  the  cause  of  action  did  not  accrue  within  six 
years,  upon  which  the  replication  merely  took  issue ;  and 
the  Court  held  that  as  the  fact  of  the  bill   having  been 
accepted  after  the  death  of  die  intesfate  appeared  upon  the 
face  of  the  declaration,  die  plaintiff  was  not  bound  to  reply 
speeiriiy.    Now,  here^  the  fact  that  Younghusband  died 
before  the  six  years  had  expired  does  not  appear  upon  the 
bee  of  the  declaration ;  and  assuming  the  fact  to  be  that 
he  lived  over  the  six  years,  the  statute  of  limitations  is  clearly 
a  bar  to  this  action.    In  Rex  v.  Morrall  {a)  the  plea  was, 
that  the  cause  of  action  did  not  accrue  to  the  crown  debtor 
within  six  years  next  before  his  death ;  and  that  was  held 
good  on  demurrer.     So  here,  it  does  not  appear  formally 
mA  striedy  upon  the  record,  that  the  cause  of  action  accrued 
to  the  crown  within  six  years:   the  cases,  therefore,  are 
paiallel,  and  these  defendants  are  entitled  to  judgment. 
[Abbott^  C.  J.  The  argument  against  you  is,  that  the  plea  is 
bad  in  itself,  for  not  alleging  that  the  causes  of  action  did 
not  accrue,  either  to    Younghusband  or  to  the  plaintiff, 
widiin  six  years.     Holroyd,J,  Your  plea  is  bad  for  uncer- 
tainty, for  the  fact  on  which  it  is  founded  may  or  may  not 
be  a  defence  to  the  action.    If  Younghusband  died  within 
the  six  years,  the  debt,  upon  his  death,  vested  in  the  crown, 
aod  it  would  be  no  defence ;  if  he  died  after  the  six  years, 
it  would  be  a  defence.    Your  plea  should  have  been  that 
Younghusband  did  not  die  within  the  six  years  after  the 
amkiog  of  the  note,  and  that  the  causes  of  action  did  not  accrue 
eitiier  to  him,  or  to  the  plaintiff,  within  six  years.]     Upon 
die  audiority  of  Rex  v.  Morrall  this  plea  is  clearly  good,  as 
againit  the  plaintiff;  whether  it  is  good  also  as  against  the 
crown   it  is  not  necessary  to  argue.    Secondly,  the  note  not 

(a)  6  Price,  24. 
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having  been  indorsed,  the  plaintiff  has  no  tide  to  sue  upon 
it.    The  property  in  the  note  could  not  pass  at  all  except 
by  indorsement  under  the  3  &  4  Anne,  c.  9.  by  which  pro- 
missory notes  are  put  on  the  same   footing  as  bills   of 
exchange^  and  rendered  negotiable  according  to  the  custom 
of  merchants.     But  the  plaintiff  rests  his  title,  not  upon  an 
indorsement  according  to  the  custom  of  merchants,  but 
upon  an  assignment  from  the  crown ;  and  he  shews  that  the 
title  of  the  crown  accrued,  not  by  an  indorsement,  but  by 
forfeiture.    Now,  assuming  that  the  crown  might  acquire 
the  property  in  a  promissory  note  without  an  indorsement, 
which  seems  doubtful,  still  it  is  clear  that  it  could  not 
transfer  the  property,  except  by  indorsement.    It  has  been 
decided  that  the  administrator  of  the  payee  has  power  to 
indorse  a  promissory  note,  according  to  the  custom  of  mer- 
chants; Rawlinson  v.  Stone  (a);  therefore,  even*  if  the  pro- 
perty in  the  note  vested  in  the  crown  by  the  forfeiture,  it 
still  could  not  pass  from  the  crown  to  an  assignee  except 
by  indorsement.     The  crown,  it  is  admitted,  may  assign 
a  debt ;  but  here  it  has  not  done  so.    The  thing  assigned 
is  a  promissory  note,  which  is  only  evidence  of  a  debt ;  and 
as  such  the  plaintiff  himself  treats  it,  for  he  does  not  allege 
any  debt  to  be  owing  to  himself,  but  sues  merely  as  the 
person  claiming  under  the  note.     Much  need  not  be  said 
upon  the  other  objections.    It  must  be  admitted  that  it 
was  not  necessary  to  produce  the  second  inquisition.     Nei- 
ther can  it  be  contended  that  the  grant  is  void  for  not  being 
under  the  great  seal,  for  the  invariable  usage  seems  to  have 
been  to  grant  goods  forfeited  by  felony  under  the  sign  manual 
only.     With  respect  to  the  finding  of  the  coroner's  inqui- 
sition, the  usage  has  certainly  always  been  for  a  jury  of 
twelve  to  be  present,  and  by  analogy  with  the  law  respecting 
juries  in  general,  it  would  seem  that  a  fewer  number  could 
not  be  competent  to  act.      Of.  this  point,  however,  the 
Court  will,  in  its  wisdom,  dispose.     [^Bayley,  J.  I  appre- 
hend the  petit  jury  could  not  try  a  party  upon  a  coroner's 
(a)  3  WiU.  1;  2  Str.  1260;  Barnes,  164,  S.  C. 
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inquisitioo,  unless  it  had  been  found  by  twelve  jurors  at 

least.] 

Lambert 

Tindal,  in  reply.  The  declaration  avers  that  the  inquisi-  TAYtaK. 
tion  was  taken  on  a  specific  day,  prout  patet  per  recordum. 
The  plea  is  nul  tiel  record,  upon  which  issue  is  joined,  and 
found  for  the  plaintiff.  Now  that  is  sufficient  to  shew  that 
Younghusband  died  \vithin  six  years  after  the  date  of  the 
note.  [Abbott f  C.  J.  That  issue  might  have  been  supported 
by  producing  a  record  of  a  different  date.]  The  plea  is  bad, 
as  raising  an  immaterial  issue,  and  therefore  no  judgment 
can  be  found  upon  it  for  the  defendant.  iBayley,  J.  The 
issue  is,  whether  Younghusband  had  a  right  of  action  within 
six  years  before  action  brought.  Now,  if  he  had  lived  six 
years  from  the  date  of  the  note^  the  crown  would  have  been 
barred,  and  then  both  the  verdict  and  the  merits  would  have 

• 

been  against  the  plaintiff.  But,  upon  this  issue,  the  verdict 
may  be  against  the  plaintiff,  and  the  merits  for  him,  because 
though  Younghusband  may  not  have  had  a  right  of  action 
within  six  years,  the  property  may  have  vested  in  the  crown 
within  six  years  after  promise  made,  and  so  the  assignee  of 
the  crown  may  be  entitled.  Then,  as  it  is  doubtful  upon 
which  state  of  facts  the  verdict  proceeded,  ought  there  not 
to  be  a  repleader?]  The  plea  of  the  statute  of  limitations 
bars  the  remedy  only,  not  the  right ;  it  amounts  to  a  confes- 
sion and  avoidance :  then  if  the  avoidance  is  insufficient,  the 
confession  stands  good,  and  the  plaintiff  is  entitled  to  judg- 
ment, Pitts  v.  Polehampton{a);  and  in  Rex  v.  MorralKJb)  . 
the  debt  was  barred  before  it  vested  in  the  crown.  With 
respect  to  the  objection  that  the  declaration  does  not  shew  a 
debt  seizable  by.  the  crown,  it  alleges  not  only  that  the  note, 
was  given,  but  that  a  debt  was  actually  due. 

The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 

(a)  1  Lord  Raym.  390.  (6)  6  Price,  24. 
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Abbott,  C.J.  who,  after  stating  the  pleadings  and  the 
facts  of  the  case,  thus  proceeded.  We  are  ail  of  opinion 
that  neither  of  the  alleged  grounds  of  nonsuit  is  sufficient. 
The  second  inquisition  was  an  office  of  instruction  only,  not 
of  entitling.  The  title  of  the  crown  accrued  upon  the  finding 
of  the  felony  under  the  first  inquisition.  The  second 
formed  no  part  of  that  title ;  its  production  at  the  trial, 
therefore,  was  unnecessary.  The  grant  by  the  King  under 
his  sign  manual  was,  we  think,  sufficient  to  pass  the  pro- 
perty in  the  note  to  the  plaintiff.  A  chose  m  action,  or  a 
debt,  vested  in  the  crown,  is  assignable  by  law.  No  autho- 
rity has  been  produced  to  shew  that  such  an  assignment 
must  be  under  the  great  seal,  or  under  seal  at  all ;  and  the 
constant  usage  appears  to  have  been  to  assign  such  chattels 
under  the  sign  manual  only.  We  are,  also,  of  opinion  that 
neither  of  the  alleged  grounds  for  arresting  the  judgment  is 
sufficient.  There  is  enough  alleged  upon  the  face  of  the 
declaration  to  shew  that  the  note  was  given  as  a  security  for 
a  debt,  and  we  think  that  both  the  debt  and  the  security 
vested  in  the  crown  by  the  felony,  and  were  assignable  by 
the  crown  without  indorsement.  The  title  of  the  crown 
accrues  by  operation  of  law,  no  indorsement  therefore  is 
necessary  to  give  the  crown  a  title ;  and  the  assignment  by 
the  crown  is  founded  upon  the  general  rule  of  law,  and  needs 
not  to  be  supported  either  by  the  custom  of  merchants  or 
any  other  special  custom.  *  Assuming  it  to  be  necessary  that 
a  coroner's  inquisition  should  be  found  by  twelve  jurors,  in 
order  to  its  vesting  in  the  crown  the  chattels  of  a  felo  de  se, 
upon  which  point,  however,  we  do  not  feel  ourselves  called 
to  give  any  opinion,  we  think  it  must  be  taken  after  verdict 
that  this  inquisition  was  so  found.  The  only  remaining 
point  is  one  arising  upon  the  statute  of  limitations,  2i  J.  I, 
c.  16.  s.  3.  The  plea  states  that  the  note  became  due  and 
payable  to  Younghusband  during  his  life,  and  that  the  sup- 
posed cause  of  action  did  not  accrue  to  him  within  six  years 
before  the  exhibiting  of  the  plaiutifi^s  bill.  Upon  this  plea 
the  plaintiff  took  issue,  and  that  issue  has  been  found  for  the 
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defendants.  We  are  of  opinion  that  the  plea  is  bad  in  law. 
It  is  very  different  from  the  plea  in  Rex  v.  MorraU(a). 
That  was  a  proceeding  by  scire  facias  at  the  suit  of  the 
crown,  founded  on  a  writ  of  diem  clausit  extremum  against 
a  debtor  of  the  crown,  under  which  the  defendant  was  found 
indebted  to  the  crown  debtor  upon  a  bill  of  exchange,  and 
the  scire  facias  called  upon  the  defendant  to  pay  that  bill  to 
the  crown.  The  defendant  pleaded  that  the  debt  was  not 
contracted  and  did  not  accrue  to  the  crown  debtor  at  any 
time  within  six  years  next  before  the  death  of  the  crown 
debtor.  Upon  demurrer,  that  plea  was  held  good,  and  upon 
this  ground,  that  the  crown  is  entitled  only  to  its  debtor's 
right,  and  can  neither  create  nor  revive  that  right,  if  it  never 
existed  or  has  become  barred;  and  as  the  crown  debtor 
could  not  have  recovered  if 'the  statute  had  been  pleaded,  so 
neither  could  the  crown,  being  placed  in  the  same  situation 
as  its  debtor.  But  here  the  plea  does  not  allege  that 
Younghusband^s  right  was  barred  by  the  statute  at  the  time 
of  his  death,  and  if  his  right  was  not  so  barred,  it  vested  in 
the  crown  by  his  death,  and  the  rights  of  the  crown  are  not 
affected  by  the  statute,  for,  not  being  named  in  it,  the  crovim 
is  not  within  its  operation.  Then,  as  the  plea  is  bad,  the 
defendants  cannot  have  judgment,  although  the  issue  haa 
.  been  found  for  them,  because  the  issue  is  joined  upon  an 
immaterial  matter;  and  the  only  question  is,  whether  there 
ought  to  be  judgment  for  the  plaintiff  non  obstante  veredicto, 
or  a  repleader.  That  depends  upon  the  question  whether 
the  plea  does  or  does  not  contain  a  confession  of  a  cause  of 
action ;  for  if  the  plea  confesses  a  cause  of  action,  and  pleads 
in  avoidance  matter  insufficient  in  law,  the  plaintiff  is  enti- 
tled to  judgment  non  obstante  veredicto :  and  if  the  plea 
does  not  confess  a  cause  of  action,  there  must,  upon  the 
authority  of  Piit  v.  Polehampton  {a)  be  a  repleader.  Now, 
assuming  that  a  mere  plea  of  actio  non  accrevit  infra  sex 
annos  does  not,  in  the  general  mode  of  pleading  it,  admit 
that  a  cause  of  action  ever  existed,  yet  this  plea  contains 
(a)  6  Price;  24.  (6)  1  Lord  Raym.  390. 
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something  more,  for  it  alleges  that  the  note  became  due  and 
payable  to  Younghusband  during  his  life.  That  is  clearly 
an  admission  that  Younghusband  once  had  a  good  cause  of 
action^  and  if  he  had,  then  the  right  to  sue  passed  from  him 
to  the  crown,  and  from  the  crown  to  the  plaintiff,  unless  the 
defendant  has  alleged  some  matter  of  fact  sufficient  in  law 
to  shew  that  the  right  did  not  so  pass :  or,  in  other  words, 
unless  the  matter  of  fact  pleaded  in  bar,  be,  in  law,  a  good 
bar  to  the  action.  I  have  already  stated  that  in  our  opi- 
nion it  is  not  a  good  bar,  therefore,  a  cause  of  action  having 
been  confessed,  and  not  well  avoided,  the  plaintiff  is  entitled 
to  judgment.  The  rule,  therefore,  will  be  that  judgment  be 
entered  for  the  plaintiff  non  obstante  veredicto. 


Judgment  for  the  plaintiff. 


Monday, 
May  16. 


Gray  and  another  v.  Cox  and  others. 


Plaintiff  de-  XHIS  was  an  action  of  assumpsit.    The  first  count  of  the 

8u*mp5it"upon  declaration  stated,  that  in  consideration  that  plaintiffs,  at 

a  contract  for  the  request  of  defendants,  had  agreed  to  purchase  of  de- 

capper  sheath'  ^^^^^^^  ^  quantity  of  goods  and  merchandize,  to  wit,  300 

ingf  that  de-  plates  of  copper  sheathing,  of  a  certain  weight  per  foot,  to 

fendant  •     «_                  j    i-                    •          •                   «              , 

undertook  ^it,  occ.  at  and  for  a  certam  price  agreed  upon  between 

bT'iod^^"^*'  them,  to  wit,  &c.  defendants  undertook  to  furnish  plaintiffs 

sound,  sub-  with  such  goods  and  merchandize  as  aforesaid,  of  a  good, 

serviceable  ^oimd,  substantial  afid  serviceable  quality.    It  then  averred, 

copper;  and  that  plaintiffs,  relying  upon  defendants'  undertaking,  did 
procTf  thalf  de-  ***y  ^^^  copper  at  the  price  aforesaid,  but  that  defendants 

fendant  had  jij  not  furnish  such  goods  as  aforesaid,  of  a  eood.  sound, 

given  a  war-  r            o       w             w 

ranty  such  as  substantial,  or  serviceable  quality,  but  on  the  contrary,  did, 

um)V!!^H^ld^  instead   thereof,  supply   plaintiffs  with   certain   plates   of 

that  be  was  copper   sheathing  of  a  very  bad,  unsound  and  worthless 

any  latent  de-  q***lity>  **}'  means  whereof,  plaintiffs,  having  affixed  and 

fectsin  the  fastened  the  said  copper  plates  to  a  certain  ship  or  vessel 

sheathing,  al-  *         '                                          '^ 

though  it  was  sold  as  ^  copper  sheathing." 
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of  them,  plaintiffs,  Avere  forced  to  lay  out  a  large  sum  of 
money  in  taking  them  off  again,  and  procuring  other  sheath- 
mg  plates,  and  affixing  them  to  the  said  ship.  The  second 
and  following  counts  did  not  vary  materially  from  the,  first, 
and  each  stated  the  warranty  in  the  terms  above-mentioned. 
Plea  the  general  issue,  non  assumpsit.  At  the  trial  before 
Abbott,  C.  J.  at  the  London  adjourned  sittings  after  Hilary 
term,  1824,  the  case  proved  in  evidence  was  this: — ^The  de- 
fendants were  copper  merchants,  but  not  manufacturers  of 
copper.  In  May,  1821,  the  plaintiffs,  who  were  owners  of 
the  ship  Coventry,  purchased  of  the  defendants  a  quantity 
of  copper  sheathing  for  the  purpose  of  coppering  the  bottom 
of  that  vessel.  The  copper  was  sold  at  the  market  price  of 
the  day,  and  a  bill  of  parcels  with  a  receipt  was  given  in  evi- 
dence. In  the  former  the  article  was  described  as  ^'  copper 
sheathing^'*  but  there  was  no  express  warranty.  The 
sheathing  was  put  on  the  vessel  by  shipwrights  employed 
by  the  plaintiffs,  and  to  all  appearance  it  was  calculated  for 
the  purpose  intended.  The  vessel  proceeded  upon  her 
voyage  to  Demerara,  and  on  her  return  in  January,  1822, 
It  was  discovered  that  a  great  number  of  the  plates  were  full 
of  holes,  and  unfit  for  use  and  considerably  reduced  in 
weight.  It  was  proved  that  copper  sheathing  for  vessels 
usually  lasted  in  a  serviceable  state  for  four  or  five  voyages  _ 
to  the  West  Indies,  The  defendants  themselves  had  pur- 
chased the  copper  of  "  The  Mines  Royal  Copper  Company," 
and  had  sent  it  to  the  plaintiffs  in  the  state  in  which  it  had 
been  originally  purchased,  charging  only  a  profit  of  five  per 
cent.  No  fraud  was  imputed  to  the  defendants,  and  it  was 
admitted  that  the  defendants  were  wholly  ignorant  of  the 
defective  quality  of  the  metal.  The  witnesses  examined 
stated,  that  the  sheathing  in  question  was  copper,  and  pre- 
sented no  appearance  of  any  defect  at  the  time  it  was  sold. 
Under  these  circumstances  it  was  contended,  on  the  part  of 
the  defendants^  that  the  action  was  not  maintainable,  first, 
because  there  was  no  warranty  of  soundness,  and,  second, 
that  as  there  was  no  fraud  or  deceit,  the  maxim  "  caveat 
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emptor^"  applied.  The  Lord  Chief  Justice  refused  a 
nonsuit,  and  in  his  charge  to  the  jury  told  them,  in  point  of 
law^  that  the  seller  of  goods  of  a  fixed  and  known  price,  for 
a  particular  purpose,  must  be  understood  by  law  to  engage 
that  the  commodity  sold  was  reasonably  fit  and  proper  for 
the  intended  use,  and  his  lordship  left  the  jury  to  determine, 
as  a  question  of  fact,  whether  the  copper  sold  by  the  de- 
fendants to  the  plaintiffs  was  reasonably  fit  and  proper  for 
the  purpose  for  which  it  was  purchased.  The  jury  under 
this  direction  found  a  verdict  for  the  plaintiffs,  damages  140/. 

In  Easier  term  last  Gurney  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection.  Cause  was  shewn 
against  the  rule  in  Michaelmas  term  following  by  Scarlett 
and  J.  L.  Adolphiis,  and  the  Court  after  hearing  Gumey 
and  Campbell  in  support  of  it,  directed,  on  account  of  the 
general  importance  of  the  question,  that  the  case  should  be 
argued  again  this  term, 

J.  L.  Adolphus  for  the  plaintiffs.  The  direction  of  the 
Lord  Chief  Justice  at  Nisi  Prius  was  perfectly  correct  in 
point  of  law.  Where  a  person  purchases  a  commodity  for 
a  particular  purpose,  with  knowledge  on  the  part  of  the 
vendor  of  the  purpose  to  which  it  is  to  be  applied,  and  it 
turns  out  not  to  answer  the  description  of  commodity 
ordered,  an  action  will  lie  against  the  latter.  Here  a  specific 
article  was  ordered,  which  was  well  known  in  the  trade,  and 
the  defendants  were  fully  aware  of  the  purpose  for  which  it 
was  to  be  applied.  It  was  charged  and  paid  for  at  the  full 
market  price,  as  '^  copper  sheathing,"  and  therefore  it  was 
incumbent  on  the  defendants  to  supply  an  article  of  that  de- 
scription. The  article  turned  out  to  be  totally  different 
from  that  ordered,  both  in  weight  as  well  as  quality,  and 
therefore  the  defendants  are  liable.  In  Jones  v.  Bowden{a\ 
Heathy  J.  mentioned  a  case  tried  before  himself  on  the  home 
circuit,  in  an  action  on  the  sale  of  some  sheep  sold  as  stock; 

(a)  4  Taunt.  84T. 
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and  the  evidence  was  that^  by  the  custom  of  the  trade,  stock        1825. 
were  understood  to  be  sheep  that  wese  sound;  and  that 
learned  judge  told  the  jury  that  it  amounted  to  an  implied 
warranty  that  they  were  sound,  and  that  direction,  he  said, 
was  never  questioned  when  the  case  afterwards  came  before 
the  King's  Bench.     In  Yeats  v.  Pirn  (a),  which  was  an 
action  for  the  breach  of  a  warranty  for  the  sale  of  fifty  bales 
of  prime  singed  bacon,  Gibbs,  C.  J.  held  that  where  a  party 
undertakes  that  he  will  supply  goods  of  a  certain  description 
he  must  execute  his  engagement  accordingly.    Now  here, 
the  material  sold  was  not  only  different  in  quality,  but  was 
abo  a  different  substance  from  that  ordered,  and  in  this  re* 
spect  the  case  of  Bridge  v.  Waine(b)  is  a  direct  audiority. 
But,  independently  of  this  ground  of  action,  the  defendants 
are  liable  upon  the  implied  warranty  which  the  bill  of  parcels, 
given  in  evidence,  imported.    They  must  be  understood  to 
warranty  that  the  copper  was  reasonably  fit  for  the  purpose 
to  which  it  was  to  be  applied.     When  a  man  sells  goods  at 
a  certain  price  for  a  particular  use,  the  law  raises  an  implied 
warranty  that  it  shall  be  fit  and  proper  for  that  use.    Here 
the  jury,  by  their  verdict,  find  that  the  article  sold  was  not 
reasonably  fit  for  the  purpose  of  copper  sheathing.    The 
declaration  avers  the  warranty  to  be  that  the  copper  was 
"  of  a  goody  sound,  substantial,  and  serviceable  quality." 
The  bill  of  parcels  proves  the  warranty,  at  least  by  implica- 
tion. The  words ''  copper  sheathmg,"  mean  copper  sheathing 
fit  and  proper  for  the  purpose  of  coppering  the  bottom  of  a 
vessel.    No  limitation  can  be  put  upon  the  meaning  of  these 
words.    The  maxim  ''  caveat  emptor''  does  not  apply  to 
this  case,  because  here  there  is  an  implied  warranty,  and  that 
takes  it  out  of  the  general  rule  that  a  buyer  must  himself  be 
on  his  guard.    The  authorities  all  go  to  shew  that  where 
there  is  a  warranty,  caveat  emptor  does  not  apply.    In  1  Insf, 
102.  a,  it  is  said, ''  that  by  the  civil  law  every  man  is  bound 
to  warrant  the  thing  that  he  selleth  or  conveyeth,  albeit  there 
be  no  express  warranty ;  but  the  common  law  bindetb  him 
(a)  8  Marsh,  141.  (6)  1  Stark,  N.  P.  C.  504. 
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1825.  not  unless  there  be  a  warranty  either  in  deed  or  in  law^  for 
caveat  emptor.  In  the  present  case^  however,  there  being 
an  implied  warranty,  the  case  is  taken  out  of  the  rule  of 
common  law.  The  doctrine  of  Chandelor  v.  Lopu5{a), 
which  was  case  for  a  deceit,  respecting  the  sale  of  a  bezoar 
stone,  has  been  over-ruled  by  Pasley  v.  Freeman  (6),  where 
it  was  held  that  a  false  affirmation  made  by  the  defendant 
with  intent  to  defraud  the  plaintiff,  whereby  the  latter  re- 
ceives damage,  is  the  ground  of  an  action  upon  the  case  in 
the  nature  of  deceit.  The  introduction  also  of  assumpsit 
as  the  form  of  action  upon  a  warranty,  has  very  much  re- 
laxed the  old  law  of  deceit  in  favour  of  the  party  deceived* 
The  absence  of  every  thing  like  fraud  or  deceit  will  not  pre- 
vent the  plaintiffs  from  recovering  in  the  present  action,  if 
there  is  enough  here  to  raise  an  implied  warranty.  It  was 
held  by  Lord  Ellenborough  in  Fisher  v.  Samuda  (c),  that 
the  vendee  of  goods  might  call  upon  the  vendor  to  take 
them  back,  if  they  were  unfit  for  the  purpose  foi  which  they 
were  ordered,  provided  the  vendee  gave  notice  of  the  defect 
as  soon  as  it  was  discovered.  The  principle  there  laid 
down  is  expressly  applicable  to  this  case,  because  here  the 
plaintiffs  gave  the  defendants  notice  as  soon  as  the  defect 
was  discovered.  In  Gardiner  v.  Grayed)  the  same  learned 
judge  held,  that  without  any  particular  warranty,  it  is  an 
implied  term  in  every  contract  that  the  purchaser  shall  have 
a  saleable  article  answering  the  description  in  the  contract. 
So  in  Bluett  v.  Osborne  (e),  which  was  an  action  for  the 
price  of  a  bowsprit  which  turned  oiit  to  be  defective.  Lord 
Ellenborough  again  said,  '^  A  person  who  sells,  impliedly 
warrants  that  the  thing  sold  shall  answer  the  purpose  for 
which  it  is  sold."  The  case  of  Laing  v.  Fidgeon  (/)  is  a 
still  stronger  authority  for  the  present  plaintiffs,  because 
here  the  goods  are  manufactured.  The  case  of  Prosser  v. 
Hooper  (g)  will  probably  be  relied  on  by  the  other  side,  but 

(a)  Cro.  Jac.  4.        (6)  d  T.  R.  51.  (c)  1  Camp.  190. 

(d)  4  Camp.  144.     (c)  1  Stark,  N.  P.  C.  384.     (/)  6  Taunt.  108. 
(£)  1  J.  B.  Moore,  106. 
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tliat  i  sdistinguishable  from  this,  for  there  the  article,  which        1825. 
was  saffron^  was  sold  as  of  inferior  quality,  and  the  plaintiff 
kept  it  an  unreasoi^able  time  before  he  made  any  objection,  v. 

and  on  that  ground  the  Court  held  that  his  conduct  must         ^^^' 
control  the  contract.    Whether  the  defendants  be  or  be  not 
the  mannfacturers  of  the  article  can  make  no  difference  as  to 
the  principle  on  which  their  liability  is  founded ;  Heme  v. 
Nichols  (a),  Fitzherbert  ^  Mather  {b).    If  the  defendants 
have  themselves  been  deceived,  they  have  their  remedy 
over  against  the  real  manufacturers,  who  were  their  agents     > 
in  that  rqspect.    It  is  no  answer  to  this  action,  to  say  that 
the  plaintiffs  had  an  opportunity  of  inspecting  the  copper  and 
forming  their  own  judgment.     Relying  upon  the  implied 
warranty  that  it  answered  the  description  of  article  which 
they  ordered,  their  vigilance  was  not  called  into  action.    But 
an  unskilful  consumer  of  a  manufactured  commodity  cannot 
be  expected  to  have  the  means  of  judging  whether  it  is  of 
good  or  bad  quality.     He  may  be  a  judge  of  weight  and 
measure,  but  he  can  form  no  judgment  of  latent  defects^   If 
an  artist  sells  a  picture,  there  is  an  implied  warranty  that  he 
has  used  proper  colours,  and  it  would  be  no  igaswer  to  an 
action  against  him,  if  it  turned  out  that  the  colours  had  not 
been  properly  mixed,  that  the  purchaser  had  an  opportunity 
of  inspecting  the  picture  before  he  bought  it.    The  only 
case  on  which  the  defendants  can  rely  is  Parkinson  v.  Lee  (c), 
but  that  case  is  distinguishable  from  the  present.    That  was 
the  case  of  a  sale  of  hops  by  sampk,  and  as  there  was  an 
attempt  to  add  some  other  condition  to  the  contract,  the 
Court  went  into  the  question  of  intention,  and  on  that  ground 
came  to  the  decision  reported.    Here  no  question  of  inten- 
tion arises,  the  simple  point  being  whether  the  defendants 
have  not,  in  violation  of  their  implied  warranty,  sold  an 
arUcle  which  is  not  only  dissimilar,  but  wholly  unfit  for  the 
purpose  for  which  it  was  ordered. 

Campbell,  contri.    In  considering  this  case  it  is  important 
(II)  1  Salk.  289.  (6)  1  T.  R.  12.  (f)  2  Ea»t,514. 
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to  attend  to  the  form  of  the  declartitioiiy  for  upon  that  de- 
pends the  question  whether  the  defendants  are  liable.  This 
is  an  action  of  assumpsit^  not  of  deceit.  The  declaratioii 
is  not  framed  upon  the  bill  of  parcels  nor  upon  the  receipt. 
In  the  bill  of  parcels  the  article  is  called ''  coj^r  sheathing/' 
and  in  the  receipt  it  is  called  ''  copper."  if  indeed  the 
pleader  had  alleged  that  the  defendant  had  undertaken  that 
the  article  was  copper  or  capper  sheathing,  then  die  receipt^ 
or  the  bill  of  parcels^  would  have  been  proof  of  the  con- 
tract ;  but  then  it  must  have  been  shewn  that  the  article 
supplied  was  not  copper  or  copper  sheathing,  and  would  not 
have  passed  for  such  in  the  market.  If  the  plaintiffs  could 
have  shewn  that  the  article  was  totally  dissimilar  from  that 
described  in  the  bill  of  parcels,  and  could  not  have  been 
recognized  as  copper  or  copper  sheathing,  then  indeed  the 
case  would  have  come  within  the  doctrine  of  Brieve  v.  Wain. 
Here,  however,  the  declaration  is  founded  upon  a  promise 
that  the  copper  should  be  ''  of  a  good,  sound,  substantial, 
and  serviceable  quality.''  All  the  counts  are  framed  nearly 
in  the  same  language,  and  each  contabs  a  warranty  against 
secret  defects.  It  must  be  admitted  that  if  such  a  warranty 
had  been  proved  in  evidence,  undoubtedly  the  defiendants 
would  have  had  no  locus  standi,  although  they  might  have 
been  perfectly  free  from  fraud  or  negligence,  or  had  used 
every  precaution  and  taken  the  utmost  care  that  the  article 
should  answer  the  purpose  for  which  it  was  to  be  used. 
The  promise  declared  upon  was  undoubtedly  proved  to  have 
been  broken,  but  the  question  is,  whether  the  defendants 
ever  did  promise  that  the  copper  should  be  **  of  a  good, 
sound,  substantial,  and  serviceable  quality."  Now  diere 
was  no  evidence  to  prove  that  they  had  done  so.  The  bill 
of  parcels  and  the  receipt  certainly  did  not  shew  that  llie 
article  was  to  be  of  any  particular  description.  The  bill  of 
parcels  only  described  the  article  as  copper  sheathing,  and 
the  receipt  as  copper,  and  all  the  witnesses  agreed  in  stating, 
first,  that  the  article  was  copper,  and,  second,  that  the  de- 
fects, if  any,  were  not  visible  or  perceptible  to  a  person  of 
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ordiBaiy  skill  in  such  matters.  If  there  was  any  defect^  it 
was  latent  and  secret,  and  therefore  the  warranty  declared 
Ufoa  completely  failed  in  proof*  Cimsidering  the  case  then 
as  it  stands  upon  the  evidence,  it  is  the  common  case  of  a 
bargain  and  sale  of  goods,  without  any  warranty  whatever, 
and,  consequently,  the  maxim  caveat  emptor  is  an  answer 
to  the  action.  ,  No  warranty  can  be  implied  in  this  case.  It 
is  an  universal  rule  with  respect  to  the  sale  of  goods,  that 
caveat  emptor  applies,  unless  there  is  an  express  warranty, 
ar  manifest  fraud  in  the  transaction.  In  the  ordinary  case  of 
the  sale  of  a  horse,  a  warranty  of  soundness  cannot  be  im* 
plied,  no  matter  what  price  may  have  been  paid,  or  for  what 
purpose  it  may  have  been  purchased.  So  of  other  articles. 
The  particular  purpose  for  which  a  commodity  is  bought, 
cannot  vary  the  liability  of  the  vendor,  nor  can  the  price  have 
aay  effect  upon  the  contract,  unless  there  is  an  express  war- 
ranty or  direct  fraud  proved.  All  the  cases  cited  on  the  other 
side  will,  upon  examination,  be  found  rather  in  favour  of  than 
against  the  defendants.  In  Yeats  v.  Pirn  there  was  an  express 
contract.  In  Bridge  v.  Wain  the  contract  was  for  supplying 
cuttings  of  scarlet  cloth,  and  it  being  proved  that  the  cuttii^s 
supplied  were  not  scarlet  cloth,  the  plaintiff  recovered.  In 
the  cases  of  Fi$ker  v.  Samuda  and  haing  v.  Fidgeon  no  ques- 
tion arose  as  to  the  extent  of  the  warranty,  and  in  both  cases 
the  plaintiff  never  saw  the  commodity  sold.  In  Gardiner  v. 
Gray  the  decision  in  the  plaintiff's  &vour  went  expressly  on 
the  ground  that  the  article  supplied  was  cbfferent  from  that 
described  in  the  contract.  Bluett  v.  Osborne  is  expressly 
in  point  for  the  defendants,  for  Lord  EUenborougk  went  on 
to  say,  after  the  passage  quoted  on  the  other  side,  **  No 
fraud  is  complained  of,  but  the  bowsprit  turned  out  to  be 
defective  upon  cutting  it  up.  I  think  the  jrfaintiff  is  not 
liable  on  account  of  the  subsequent  failure."  In  the  present 
case  all  fraud  was  negatived,  and  as  the  article  was  appa- 
rently adapted  for  the  purpose  intended,  the  defendants  can- 
ilot  be  liable  for  any  latent  defect.  In  Weall  v.  King  (a)  the 
decision  was  founded  upon  custom,  as  explanatory  of  the  cbn- 

(a)  13  East,  452. 
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1 825.  tract.  There  was  no  evidence  here  that,  by  custom, ''  copper 
sheathing"  meant  copper  sheathing  that  would  last  five  voy- 
ages.   The  case  of  Parkinson  v.  Lee  is  precisely  in  point 

Cox.         ^i^ii  ^13^  QQ  j  entitles  the  defendants  to  judgment. 

The  Court  took  time  to  deliberate,  and  judgment  was 
now  delivered  by 

AnsoTT,  C.  J. — At  the  trial  of  this  cause  before  me,  no 
evidence  of  an  express  warranty  was  given.  The  proof  wa9 
that  the  plaintiffs  had  ordered  of  the  defendants  a  certain 
quantity  of  copper  sheathing  or  copper  plates,  and  paid 
a  fair  market  price.  The  plates  were  affixed  to  the  vessel 
by  a  shipwright,  the  plaintiffs  themselves  not  having  seen 
the  copper,  and  the  shipwright  who  was  employed  for  the 
purpose  did  not  discover  it  to  be  in  any  respect  defective. 
Indeed  it  was  agreed  at  the  trial  that  it  was  not  possible  to 
discover,  from  the  appearance  of  the  copper  itself,  that  it 
was  in  any  respect  defective.  The  defendants  were  copper 
merchants  and  not  manufacturers.  It  appeared  further  in 
evidence  that  upon  the  ship's  return  from  her  first  voyage 
after  the  copper  was  put  on,  a  very  considerable  number  of 
the  plates  were  found  to  be  corroded  by  the  effects  of  the 
salt  water,  and  were  so  full  of  holes  as  to  render  it  absolutely 
necessary  to  take  them  off  and  replace  them  by  other  plates, 
whereby  certainly  a  considerable  expense  was  incurred  by 
the  plaintiffs.  At  the  trial,  it  occurred  to  me  that  if  a  per* 
son  sold  a  commodity  for  a  specific  purpose,  and  with 
knowledge  at  the  time  of  the  sale  that  it  was  to  be  applied 
to  that  purpose,  he  must  be  understood^  in  point  of  law,  to 
warrant  that  the  commodity  so  sold  should  be  reasonably  fit 
and  proper  for  the  service  for  which  it  was  sold ;  and  under 
my  direction  the  jury  found  their  verdict  for  the  plaintiffs. 
1  aA,  personally,  still  strongly  inclined  to  adhere  to  that 
opinion ;  but  it  is  not  necessary  at  present  to  decide  whe- 
ther the  opinion  so  given  was  or  was  not  a  correct  one, 
(although  my  learned  brothers  are  strongly  inclined  to  think 
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that  the  opinion  so  expressed  is  not  warranted  by  law,)  for        1^25. 

ussuming  that  a  person  who  sells  a  commodity  for  a  specific 

purpose  shall  be  understood  by  law  to  undertake  that  it  is  «. 

reasonably  fit  and  proper  for  that  purpose,  yet  the  plaintiffs         ^^^ 

have  not  declared  upon  a  warranty  of  that  nature,  but 

upon  a  general  and  unqualified  promise,  namely,  that  the 

goods  should  be  good,  sound,  substantial,  and  serviceable. 

We  are  all  of  opinion  that  a  warranty  or  promise  to  that 

eitent,  and  in  those  general  and  unqualified  terms,  does  not 

arise  nor  can  be  implied  by  law  out  of  the  circumstances  of 

a  sale  like  this,  of  a  commodity  with  respect  to  which  the 

defects  were  altogether  unknown  to  the  sellers  themselves. 

For  these  reasons  we  are  all  of  opinion  that  my  direction 

at  Nisi  Prius  was  incorrect,  and  that  the  rule  obtained  by 

Mr.  Gumey,  for  a  new  trial,  must  be  made  absolute. 

Rule  absolute  for  a  new  trial. 


Ezparte  Beeching,  Squires  and  others.  Monday^ 

^  May  16. 

JLLAJTy  on  a  former  day,  obtained  writs  of  habeas  cor-  A  prisoner  ia 

pora  to  bring  up  the  bodies  of  these  persons,  who  had  been  o^cer  of  cu^ 
taken  into  custody  at  sea  under  the  provisions  of  the  Cus-  toms,  on  a 
toms  acts,  and  carried  to  the  city  of  Rochesterf  and  detained  smu^ling, 

in  custody  an  unreasonable  length  of  time,  for  the  purpose  *"**  brought 

.       .  .  .  «^     «^  up  by  habeas 

of  being  examined  before  a  justice  of  that  city,  contrary  to  corpus  at 

the  provisions  of  the  57  Geo.  3.  c.  87.  s.  6.  which  enacts,  «>™™on  law, 

*^  '  roaycontro- 

that  persons  arrested  under  the  authority  of  that  statute  shall  vert  the  truth 

be  conveyed  before  one  or  more  justices  of  the  peace,  re-  ^^  the  w*it"^Sn 
siding  near  to  the  place  where  such  persons  shall  be  so  taken  affidavit,  by 

,      T      1  1  1  •       •  ,  virtue  of  56 

or  arrested.     In  the  return  now  made  to  the  writs,  it  was  G.3.  c.  100. 

alleged,  among  other  matters^  that  the  prisoners  had  been  ^*  ^ 
carried  to  Rochester  with  their  own  consent,  and  there  de- 
tained for  the  purpose  of  being  examined  on  a  charge  of 

VOL.  VI.  p 
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1825.       soiuggling ;  ivhereupon  affidavits  were  tendered  oo.  beba)f  of 
^^^Jl^      the  prisoners  for  the  purpose  of  contradicting  the  facts  so 
Bss^aiNG.    stated  in  the  return,  but  the  Court,  at  first  doubting  its  au- 
thority to  inquire  into  the  truth  of  the  return,  called  upon 

Piatt  to  shew  that  the  Court  had  such  authority,  and  he 
contended  that  such  authority  was  eipressly  given  by  stat. 
56  G.  3.  c.  100.  which  was  made  in  extensiop  of  the  Habeas 
Corpus  Act,  31  Car.  2.  q.  2.,  apd  is  entitled  '*  An  Act  for 
more  effectually  securing  the  liberty  of  the  subject."  By  sec- 
tions 1  and  2  of  that  act,  writs  of  habeas  corpus  may.be  issued 
by,  and  be  made  returnable  before,  any  of  the  judges,  during 
vacation,  in  cases  otl^er  than  for  criminal  matter,  or.  for  debt* 
Section  3  enacts,  '^  that  in  all  cases  provided  for  by  this  act, 
although  the  return  to  any  writ  of  habeas  corpus  shall  be 
good  and  sufficient  in  law,  it  shall  be  lawful  for  the  justice 
or  baron  before  whom  such  writ  may  be  returnable,  to  pro- 
ceed to  examine  into  the  truth  of  the  focts  set  forth  in  such 
return  by  affidavit  or  affirmation,  and  to  do  therein  as  to 
justice  shall  appertain.*'    And  section  4  enacts, ''  that  the 
like  proceeding  may  be  had  in  the  Court  for  controverting 
the  truth  of  the  return  to  any  such  writ  of  habeas  corpus, 
awarded  as  aforesaid^  although  such  writ  shall  b^  awarded 
by  the  Court  itself,  or  be  returnable  therein.''    Th^n  the 
only  question  is,  whether  the  present  is  a  case  provided  for 
by  that  act,  or,  in  other  words,  whether  th^se  prisoners  are 
persons  confin/ed  **  otherwise  than  for  some  criminal  or  sup- 
posed criminal  matter."    Now  in  order  to  determine^  what, 
is,  and  is  not,  in  connection  with  this  subject,  criminal  or 
supposed  criminal  matter,  it  is  necessary  only  to  advert  to 
the  Habeas  Corpus  Act  itself,  from  the  language  of  which 
it  is  clear  that  the  offence  with  which  these  prisoners  are 
charged  is  not  criminal  within  the  meaning  of  that  act,  and, 
consequently,  is  a  case  provided  for  by  the  subsequent 
apt  (a).    [Baylejfp  J.  Is  it  not  an  indictable  offence  ?    Might 
they  not  have  been  indicted  under  the  45  G.  3,  c.  121.  s.  ?•] 

(a)  See  ss.  2.  3.  21.  of  31  C.  2.  c.  2. 
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Cleayiy  not^  for  that  8e<ition  is  repealed  by  the  subsequent 

statute  of  3  G.  4.  c.  110.  s.  1.     At  any  rate  this  is  not  a 

crime  within  the  ilieatling  of  the  31  C.  2.  c.  2.  Hunttet/  v.     Beeching. 

Loscombe{a);  atid  therefore  it  must  be  a  case  provided  for 

by  the  56  G.  3.  c.  100;  for  else  these  parties  would  be 

without  the  remedy  of  both  statutes^  which  it  was  the  express 

object  of  the  Ibgislature  to  prevent. 

Copf^y,  A.  G.  (with  whom  ^yere  Tzciss  and  Maule,)  con- 
tA,  It  has  hitherto  been  considered  as  an  inflexible  rule 
that  the  return  to  a  writ  of  habeas  corpus  issued  by  this 
Court' catinot  be  contradicted.  The  statute  56  G.  3.  c.  lOO. 
has  at  aD  events  been'  considered  as  confined  in  its  operation 
to  writs  oP  habeas  Corpus  issued  by  a  judge  in  vacation,  and 
not  to  such  writs  issued  in  term  tiine.  No  case  is  to  be 
found  where  a  different  rule  of  construction  has  been  laid 
down. 

Abbott,  C.  J. — If  no  decision  has  taken  place  ufion  this 
statute,  it  is  probable  that  the  pdint  was  never  made  before. 
The  object  of  the  Habeas  Corpus  Act,  31  Car.  2.  c.  2.  was 
to  provide  against  delays  in  bringing  to  trial  such  subjects 
of  the  King  a$  are  committed  to  custody  for  criminal  or 
supposed  criminal  matters.  Tlie  person  making  this  return  ' 
is  not  an  officer  to  whose  custody  these  persons  have  been 
committed,  but  he  is  a  person  who,  by  the  authority  given 
him,  has  taken  them  info  custody.  It  seems  to  me,  there- 
fore, that  the  writs  of  habeas  corpus  in  this  instance  are  not 
to  be  considered  as  writs  issuing  under  the  statute  31  Car,  2., 
but  as  writs  issuing  at  common  law  under  the  general  autho- 
rity of  the  Court,  and,  consequently,  that  the  discussion  of  the 
truth  of  the  return  is  left  open  by  virtue  of  the  56  Geo.  3. 
c.  100.  s.  4.  This  is  not  the  case  of  a  committal  to  a  gaoler 
or  an  oflScer  of  the  Court  for  an  offence  known  as  a  crime,  and 
the  only  question  is,  whether  this  is  a  criminal  matter.    The 

(o)  2  Bos.  &  Pul.  530.     Note, 
P  2 
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object  of  the  56  Geo.  3.  was  to  give  the  party  a  summary 
remedy  by  controverting  the  truth  of  a  return^  instead  of 
Beeching.  putting  him  to  bring  an  action  for  a  false  return.  There  is 
very  good  reason  for  not  permitting  the  truth  of  a  return  to 
be  traversed  where  the  party  is  charged  with  a  crime^  for  that 
would  be  ^trying  him  upon  affidavits ;  but  here  we  are  not 
called  upon  to  try  whether  these  persons  have  committed  ao 
offence,  or  that  which  may  be  called  an  offence.  The  ob- 
jection to  the  proceeding  against  these  persons  is,  that  they 
have  been  carried  a  distance  of  140  miles  from  the  place 
where  they  were  originally  arrested.  Part  of  the  allegation 
in  the  return  is,  that  they  were  taken  to  Rochester  with  their 
own  consent.  Now  I  think  the  truth  of  the  return  in  that 
respect  may  be  controverted.  The  56  G.  3.  was  passed  ia 
furtherance  of  the  liberty  of  the  subject,  and  therefore  ought 
not  to  receive  a  restrained  construction. 

Bayley,  J. — I  am  of  the  same  opinion.    The  Habeas 
Corpus  Act  does  not  apply  to  cases  where  the  writ  is 
awarded  by  the  Court  itself,  Hobhouse's  case  (a) ;  and  the 
^  object  of  the  56  G.  3.  c.  100.  certainly  was  that  the  party 

confined  should  have  as  speedy  a  remedy  as  possible,  and 
should  not  be  driven  to  his  action  for  a  false  return.  I  there- 
fore think  that  we  are  bound  to  examine  into  the  truth  of  this 
return. 

HoLROYD,  J.  and  Littlbdale,  J.  concurred. 

The  merits  of  the  case  were  then  discussed  on  affidavits, 
and  in  the  result  the  prisoners  were  remanded. 

(a)  3  B.  &  A.  420. 
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WaEBURTON  V,  StoUR.  Monday^ 

May  16. 

Declaration  in  debt  set  out  an  agreement,  by  which,  A.  and  B.  by 
after  reciting  that  differences  had  arisen  between  plaintiff  ^'^'[^y^e^^Jeal 
and  defendant,  and  that  plain|iff  had  commenced  an  action  covenanted  to 
against  defendant,  they  agreed  with  and  to  each  other,  that  [^  c.\nd 
they  respectively  should  and  would  well  and  truly  observe,  bound  them- 
perform  and  keep  the  award,  order,  arbitrament,  and  final  naity  ^  for  the 
determination  of  A.  B.  respecting  the  action;  the -award  to  true  and  faith- 
be  made  within  a  time  thereby  limited.    And  each  of  the  and  perform- 
said  parties  thereby  bound  himself,  his  executors,  &c.  unto  award  which 
the  other,  his  executors,  &c.  in  the  penal  sum  of  100/.  for  should  be 
the  true  and  faithful  observance  and  performance,  on  their  before  any   * 

respective  parts,  of  the   award   and  determination  which  ^^^^  1™®^^'. 
.  .  .     .  B,  revoked  his 

should  be  made  as  aforesaid.     Averment,  that  plaintiff  on  submission  -. — 
his  part  performed  the  agreement,  but  that  defendant,  before  5*    j,      ^-^ 
the  expiration  of  the  time  limited  for  making  the  award,  jected  himself 
hindered  and  prevented  the  said  A,  B.  from  making  his  f^^  the  pe- 
award,  according  to  the  true  intent  and  meaning  of  the  nalty. 
agreement,  in  this  that  defendant  by  a  certain  deed  poll, 
sealed  with  his  seal,  did  rescind,  revoke  and  make  void  all 
power  and  authority  whatever  given  to  the  said  A.  B.  by 
the  agreement,  whereby  an  action  hath  accrued,  &c.     De- 
murrer to  the  declaration,  and  joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer.  This  is  an  action 
of  debt  on  simple  contract,  and  the  short  question  for  the 
decision  of  the  Court  is,  whether  the  defendant,  by  revoking 
his  submission  to  the  arbitration,  has  incurred  the  penalty 
stated  in  that  contract.  Now,  the  penalty  could  be  incurred 
only  by  non-performance  of  an  award  actually  made,  for 
though  the  agreement  contains  several  stipulations,  the 
penalty  is  confined  to  that  which  provides  for  the  per- 
formance of  the  award  which  should  be  made.  That  stipu-^ 
latioB  undoubtedly  raises  an  implied  promise  not  to  revoke. 


Warbubton 


,CAS£$  IN  THE  KI^TG  S  BENCH, 

the  submission,  and  for  the  breach  of  that  implied  promise 
the  plaintiff  might  have  maintained  an  action  of  assumpsit ; 
but  he  has  thought  proper  to  bring  an  action  of  debt  for  the 
Stobb.  penalty,  which  he  cannot  maintain.  The  agreement  is  ''  to 
pbserve,  perform  and  keep"  the  award,  not ''  to  stand  to  and 
abide''  it.  In  the  cas^e  of  aii  a^ bitr^oo  bond,  there  is  an 
acknowledgoQdent  from  the  first,  of  a  debt  due  from  the 
obligor  to  the  obligee,  and  where  the  bond  contained  a  con- 
dition that  the  parties  should  **  stand  %o  and  abide''  jthe 
aw^d,  it  was  held  that  the  revocation  of  the  submission  was 
a  breach  of  that  cpndition ;  but  that  where  the  words  .were, 
'^  observe,  perform,  fulfil,  and  keep"  the  award,  the  condi- 
tion was  not  broken,  except  by  the  non-performance  of  an 
award  actually  made,  Vynior*s  case  (d).  Here,  there  is  no 
agreement  to  stand  to  and  abide  the  award,  and  there  is  no 
award  made ;  therefore  thef  e  is  no  breac|i  of  the  agreement. 
So  in  5  Ed.  4.  3.  b.  cited  in  Fynior's  case,  it  is  said,  '*  If  I 
am  bound  to  stand  to  the  award  which  J.  S.  shall  make,  I 
cannot  discharge  that  arbitrament,  because  I  am  boupd  to 
stand  to  bis  award;  but  if  it  be  without  obligation,  it  is 
otherwise.'*  Here  there  is  no  '^  obligation,"  and  the  agree- 
ment is  in  substance  and  effect  no  more  than  a  mutual  pro- 
mise to  perform  tfie  award  if  it  shall  ever  be  made.  Marsh 
V.  BulteeUfi)  is  no  authority  for  the  present  plaintiff,  because 
in  that  case  there  was  a  covenant  not  to  hinder  or  prevent 
the  arbitrator  from  qiakmg  his  award ;  which  essentially  dis- 
tinguishes that  from  the  present  case. 

BM^dl,  contri.  The  defendant  contracted  to  perform 
the  award  of  A.  J5.  and  the  only  question  is,  whether  he 
has  broken  his  contract,  because  if  he  has,  the  penalty 
attaches,  and  the  plaintiff  is  entitled  to  recover  the  amount. 
Now  it  is  perfectly  clear  from  both  the  reasons  assigned  for 
the  third  resolution  in  Fytiior^s  case,  that  the  revocation  of 
the  submission  here  was  a  breach  of  the  contract.  The  first 
reason  was  that  the  party  had  not  observed,  performed  and 
(a)  8  Rep.  162. 3J  Resolution,  (6)  Ante,  vol.  i.  106. 
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kei»t  the  tfward.    It  ihust  be  admitted  that  a  distinction  wks        )8£5 . 
Aere  taken  between  the  words  "  observe^  perform  and  keep,"  w^nBuaTON 
aadthe  words  ''  stand  to  and  abide  ;^'  bnt  in  common  sense  v. 

and  parlance  the  fonner  words  convey  a  meaning  quite  as 
comprehensive  as  the  latter,  and  they  certainly  imply  a  cove- 
nant not  to  prevent  the  making  of  the  awards  for  how  could 
the  defendant  observe,  perfonn  and  keep  the  award,  if  no 
award  was  ever  to  be  made  f  The  second  reason  was  that  the 
obligor,  by  his  own  act,  had  rendered  the  performance  of  the 
condition  of  the  bond,  which  was  for  his  own  benefit,  im- 
possible, and,  therefore,  that  it  had  become  single.  That  is 
precisely  what  the  present  defendant  has  done;  and  the 
principle  there  laid  down  is  not  confined  to  cases  of  a  bond 
with  a  condition ;  on  the  contrary,  it  has  been  held  in  a 
variety  of  cases  that  where  a  party  by  his  own  act  puts  it  out 
of  his  power  to  perform  his  contract,  that  act  is  by  law  a 
breach  of  the  contract.  Chamley  v.  Winstanley  (a),  Milne 
V.  Greatrix  (fc).  King  v.  Joseph  (c),  Mayne's  case  (d),  Ho- 
thaM  V.  Easi  India  Company  (e),  and  Waddington  v.  Bris- 
tow  (/)•  Upon  these  authorities  it  seems  clear  that  the 
contract  in  this  case  has  been  broken,  and  the  legal  result 
of  that  breach  is  that  the  penalty  has  attached. 

Campbell,  in  reply.  The  adoption  of  the  same  words, 
**  observe,  perform  and  keep,"  both  in  the  original  clause 
of  submission  and  in  the  penal  clause,  shew  most  clearly 
the  intention  of  the  parties  to  have  been,  that  the  penalty 
should  not  attach  except  upon  the  non-performance  of  an 
award  actually  made.  The  defendant,  therefore,  merely 
agrecfd  to  pay  the  sum  of  100/.  upon  the  happening  of  a 
contingent  events  and  as  that  contingent  event  has*  never 
happened,  his  liability  to  pay  the  money  has  never  accrued. 
One,  only,  of  tiie  cases  cited  bears  any  resemblance  to  the 
present,  namely,  Chamley  v.  Winstanley,  and  there,  it  is  to 
be  observed,  that  the  word  **  abide"  is  used.    With  respect 

(a)  5  East,  266.  (6)  7  East,  608.  (c)  5  Taunt.  452. 

(d)  5  Rep.  31.  (e)  Doug.  972.  (/)  2  B.  &  P.  452 
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to  Vymor^s  case,  it  is  sufficient  to  say,  that  the  first  reason 
there  assigned  is  decidedly  in  favour  of  the  defendant^  and 
9.  that  the  second  does  not  apply  at  all,  because  that  has  ro- 

Sto«».       ference  only  to  those  cases  in  which  a  bond  has  been  exe- 
cuted. 

The  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 

Abbott,  C.  J.  who,  after  stating  the  pleadings,  thu« 
proceeded.  The  argument  relied  on  for  the  defendant  wa« 
founded  mainly  on  the  third  resolution  in  Vynior's  case.  In 
that  case,  however,  it  is  to  be  observed  that  two  reasons 
are  given  for  the  judgment  of  the  Court.  The  first  is  formal, 
and  arismg  out  of  the  language  used  in  the  instrument  which 
formed  the  subject  matter  of  that  suit.  The  second,  which 
may  be  called  the  substantial  reason,  arising  out  of  a  well 
known  and  established  rule  of  law,  that  where  a  party  cove- 
nants to  do  a  certain  thing,  and  afterwards  by  his  own  act 
disables  himself  from  doing  that  which  he  covenanted  to  do^ 
that  shall  in  itself  be  considered  as  a  breach  of  covenant. 
That  is  a  rule  of  law  so  well  established,  that  authorities 
need  not  be  cited  in  support  of  it.  Now  the  third  resolu- 
'  tion  in  Vynior^s  case  is  this : — **  By  the  countermand  or 
revocation  of  (he  power  of  the  arbitrator,,  the  obligee  shall 
take  benefit  of  the  bond,.^nd  that  for  two  reasons;  ficst, 
because  he  has  broken  the  words  of  the  condition,  which 
are,  that  he  shouU  stand  to  and  abide,  8cc.,  the  rule,  order, 
&c.,  and  where  he  countermands  the  authority  of  the  arbi- 
trator, he  doth  not  stand  to  and  abide,  8cc.,  which  words  were 
put  in  such  conditions,  to  the  intent  that  there  should  be  no 
countermand,  but  that  an  end  should  be  made  by  the  arbi- 
trator of  the  controversy,  and  that  the  power  of  the  arbitrator 
should  continue  till  he  had  made  an  award;  and  when  the 
award  is  made,  then  there  are  words  to  compel  the  parties 
to  perform  it,  namely, '  observe^  perform,  fulfil,  and  keep' 
the  rule,  order,  Scc,  and  this  form  was  invented  by  prudent 
antiquity,  and  it  is  good  to  follow,  in  such  cases,  the  ancient 


Stoke. 
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foims  and  precedents,  which  are  fall  of  knowledge  and 

wisdom."    Now,  the  words  *'  stand  to  and  abide,"  are  not  ,,^ 

Warburton 

found  in  the  contract  which  is  the  subject  of  the  present  v. 

action,  and  in  that  respect  the  party  who  framed  the  con- 
tract has  departed  from  the  ancient  forms,  and  by  that  de- 
parture has  shewn  the  force  and  truth  of  the  observation 
made  by  Lord  Coke,  namely,  that  it  is  good  to  follow  the 
ancient  forms  and  precedents,  for  by  that  departure  he  has 
given  rise  to  the  present  controversy.  The  distinction  that 
has  been  drawn  between  the  different  expressions  above 
cited,  I  must  own,  to  my  mind  appears  very  nice  and  subtle, 
and  I,  for  one,  am  certainly  unable  to  perceive  any  real  and 
substantial  difference  between  them.  But  the  second  reason 
in  yyuior*8  case  is  clearly  applicable  to  the  present,  and  to 
the  instrument  now  before  us.  That  is,  that  the  obligor  has 
by  his  own  act  made  the  condition  of  the  bond  impossible 
to  be  performed,  and  by  consequence  the  bond  has  become 
single.  Now  applying  that  to  the  case  of  a  covenant,  it 
ialls  exactly  within  the  general  rule  which  I  began  by  men- 
tioning. So  here,  the  party  had  agreed  under  a  penalty  that 
he  would  well  and  truly  observe,  perform,  and  keep  the 
award,  and  by  discharging  the  arbitrator  and  revoking  his 
submission,  he  has  rendered  himself  unable  so  to  do,  and 
has  in  our  opinion  broken  his  agreement,  and  subjected 
himself  to  an  action  for  the  penalty.  For  these  reasons  we 
are  of  opinion  that  the  judgment  of  the  Court  must  be  for 
the  plaintiff. 

Judgment  for  the  plaintiff.. 


Lewis  v.  Thomas.  Monday 

A  RULE  nisi  for  judgment  as  in  case  of  a  nonsuit  having  Discharging  a 

been  obtained  on  a  former  day,  ''"'®  for  judg- 

ment as  in  case 

ofDODSuit,  on  plaintift*s  giving  a  peremptory  undertaking,  does  not  prevent  the  defend- 
ant from  afterwards  moving  for  the  costs  of  the  day  for  not  proceeding  to  trial  pur- 
toaat  to  notice. 
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Chitty  now  moved  to  discharge  tbe  rale  on  u  peremptdty 
-undertakifig  to  try  dtfe  cause,  and  he  produced  au  affidavit 
coBtaining  a  suffickot  excuse  for  not  going  to  trial  before. 

Rogtrsj  conlrii  xaid  he  had  no  objection  to  his  rule  being 
discharged  upon  a  peremptory  undeitaking,  provided  he  was 
not  precluded  from  moving  hereafter  for  the  costs  of  tbe 
day  for  not  proceecfing  to  trial,  •  If  his  rule  were  discharged 
on  a  peremptory  undertaking,  he  feared  that  by  the  practice 
of  the  Court,  as  laid  down  in  the  books,  he  would  not  be 
entitled  to  move  afterwards  for  the  costs  of  the  day  for  not 
proceeding  to  trial.  In  Tidd  (a)  it  is  laid  down  that  tbe 
defendant,  after  moving  for  judgment  as  in  case  of  a  nonsuit, 
cannot  be  allowed  to  apply  for  costs  for  not  proceeding  to 
triaL  So  in  HuUock  on  Costs,  404,  and  in  ArchhoWs 
Pr.  (£),  the  same  rule  of  practice  is  stated  to  prevail  in  this 
Court. 

Bayley,  J. — ^I  am  of  opmion,  notwithstanding  what  is 
laid  down  in  the  books  of  practice,  that  if  the  defendant 
has  his  rule  for  judgment,  as  in  case  of  a  nonsuit,  discharged 
upon  a  peremptory  undertaking,  he  may  still  apply,  for  the 
costs  of  the  day  for  not  proceeding  to  trial  pursuant  to  no- 
tice. By  moving  for  judgment  as  in  case  of  a  nonsuit,  he 
claims  the  whole  of  the  costs ;  but  if  the  rule  is  discharged 
upon  giving  a  peremptory  undertaking,  I  see  no  reason  why 
he  may  not  afterwards  come  to  the  Court  for  part  of  the 
costs. 

The  point  was  afterwards  mentioned  to  the  other  judges, 
and  the  whole  Court  concurred  in  this  determination. 

Rule  discharged. 

(a)  8th  ed.  819.  {h)  Vol.  ii.  217,  Ist  ed. 
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Hughes  r.  Stath  am  (a). 

Assumpsit  for  the  breach  of  an  agreementi  whereby  in  Quaere.  Whe- 
consider^tjon  that  plaintiff  had  consented  to  a  dissolution  of  ^^^^^  ^^^ 
co-partnership  with  defendant  in  the  profession  and  practice  the  town-rJerk 
of  an  attorney,  the  latter  undertook  "  that  he  would  use  all  undertook^ 
Ids' best  endeavours  and  exercise  his  influence  to  procure  the  ^^^  \n  coom- 
prBsecuiiom  for  felony,  arising  in  the  town-clerk's  office  of  plaintiff  bav- 
the  boroMgh  of  Liverpool"  to  be  divided  between  the  plain-  ""S consented 
tiff  and  three  other  persons,  in  four  equal  parts.    Plea^  non  tionofpart- 
assumpsit  ^nd  issue  thereon.    At  the  trial,  before  Hullock,  hfm  as^aT' 
B.  at  the  last  Sumn^er  assizes  for  the  county  of  Lancaster,  attorney,  <^  he 
it  appeared  in  evidence,  that  prior  to  the  1st  March,  1816,  his  best  endea- 

whep  the  airreement  in  question  bore  date,  the  plaintiff  had  ^oxirs^  and  cx- 

.    *  .  .  .  ercise  his  in- 

been  in  co-partnership  with  the  defendant  in  the  business  fluence  to  pro- 

and  practice  of  an  attorney  with  three  other  gentlemen.  c«*''«j'^«  Pj;^ 
The  defendant  was  town-clerk  of  the  borough  of  Liverpool,  felony  arising 
and  he  was  so  described  in  the  declaration.     In  the  town-  Ue'tVoffi^w 
clerk's  office  three  descriptions  of  prosecutions  for  felony  to  be  divided 
arose,' namely,  those  prosecuted  at  the  borough-sessions,  at  ti£f  and  three 
the  geoeral  quarter-sessions  for  the  county,  and  at  the  county  others,  isnot 
assizes  respectively.     It  was  proved  that  the   defendant  contrary 
acted  as  clerk  of  the  peace   at  the   borough-sessions  in  g^^^^^^^?*^, 
virtue  of  his  office  of  town-clerk,  and  in  that  character  re-  s.  14.  or  to  the 
ceived  the  usual  fees  payable  to  the  clerk  of  the  peace.  ^®"^g  i^/*^^ 
The  breach  of  agreement  relied  upon  was,  that  die  plaintiff 
had  not  had  his  fourth  part  or  share  of  the  prosecutions  for 
felony  arising  in  thp  town-clerk's  office,  which  were  trans- 
mitted for  trial  to  the  general  quarter-sessions  and  the  assizes 
respectively.     It  was  stated  that  he  had  always  had  his 
fourth  part  or  sb^qe  of  the  felony  prosecutions  tried  at  the 
borough-sessions.     On  the  part  of  the  defendant  parol  evi- 

(a)  The  King's  warrant  having  issued  during  last  terra,  three  of  the 
judges  sat  pursuant  thereto,  from  Tuesday^  17th  Mtxy^  until  Saturday^ 
91st  Moyy  and  from  Monday,  30th  May,  until  the  first  day  of  Trinity 
lerm,  both  inclusively,  when  this  and  the  subsequent  cases  were  decided. 


Hughes 
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deDce  was  tendered  to  explain  the  import  of  the  written 
agreement  by  shewing  that,  at  the  time  it  was  entered  into, 
It  was  the  understanding  of  all  parties  that  it  was  only  to 
extend  to  such  prosecutions  for  felony  arising  in  the  town- 
clerk's  office  as  were  tried  at  the  borough-sessions.  The 
learned  judge  rejected  the  evidence,  but  reserved  the  ques- 
tion of  its  admissibility  for  the  opinon  of  the  Court,  and 
the  plaintiff  had  a  verdict,  with  liberty  to  the  defendant  to 
move  for  a  new  trial. 


Coltman  in  Michaelmas  term  obtained  a  rule  nisi  for  a 
new  trial,  or  to  arrest  the  judgment,  on  either  of  two 
grounds,  first,  that  the  evidence  tendered  at  the  triat  was 
improperly  rejected ;  and  second,  that  the  agreement  de- 
clared upon  was  nudum  pactum  either  at  common  law,  or 
within  the  spirit  and  meaning  of  the  statute  22  Geo.  2.  c. 
46.  8.  14. 


Cross^  Seij.,  Parke,  and  Patteson,  now  shewed  cause,  and 
addressed  themselves,  in  the  first  instance,  to  the  second 
ground  on  which  the  rule  nisi  had  been  obtained.    The  ob- 
jection taken  to  the  legality  of  the  contract  comes  now  too 
late ;  for  if  the  defendant  meant  to  avail  himself  of  it,  he 
should  have  taken  it  at  the  trial,  when  it  might  have  re- 
ceived a  satisfactory  answer.     But,  admitting  it  not  to  be 
out  of  time,  it  will  be  found,  on  consideration,  untenable. 
The  agreement  is,  that  the  defendant ''  shall  and  will  use  all 
his  best  endeavours  and  exercise  his  influence  to  procure 
the  prosecutions  for  felony  arising  in  the  town-clerk's  office 
to  be  divided  in  the  following  manner/'  &c.     Now  the 
only  ground  on  which  this  agreement  can  be  assailed  Is^ 
that  it  is  against  the  policy  of  the  common  law,  or  in  viola- 
tion of  son^e  statute.     The  Court  wilt  not  go  out  of  its  way 
to  put  a  strained  construction  upon  it,  in  order  to  set  it  aside, 
nor  will  they  determine  that  it  is  against  the  policy  of  the 
law  or  in  violation  of  the  statute  22  Geo,  2.  c.  46.  s.  14.^ 
unless  it  is  plainly  and  manifestly  so.     First,  is  it  void  at 
common  law  ?    The  agreement  imports  in  its  very  termr  to 
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bave  been  entered  into  for  a  legitimate  object,  namely,  the 
promotion  of  prosecutions  for  felony,  and  the  bringing  of 
offenders  to  justice.     So  far  from  being  in  violation,  this  is  o. 

an  object  in  furtherance  of  the  general  policy  of  the  law. 
It  is  analogous  to  the  case  of  Bunn  v.  Guy  {a),  where  a  con- 
tract entered  into  by  a  practising  attorney  to  relinquish  his 
business  and  recommend  his  clients  to  two  other  attomies 
for  a  valuable  consideration,  and  that  he  would  not  himself 
practise  in  such  business  within  certain  limits,  and  would 
permit  them  to  make  use  of  his  name  in  their  firm  for  a 
certain  time,  but  without  his  interference,  was  holden  to  be 
valid  in  law.  [^Bayley,  J.  That  case  is  very  different  from 
this;  that  was  an  agreement  respecting  private  business,  in 
which  the  public  was  not  at  all  concerned.]  This  agree- 
ment necessarily  imports'^  that  the  defendant  is  to  use  all 
lawful  endeavours,  and  exercise  all  lawful  influence  in  the 
procuration  of  prosecuti<;^s.  At  least  the  contrary  will  not 
be  presumed;  neither  will  it  be  presumed  that  the  persons, 
amongst  whom  the  prosecutions  are  divided,  are  incompe- 
tent to  the  transaction  of  such  business.  All  that  the  agree* 
ment  in  substance  amounts  to  is,  that  the  defendant  will  re- 
comnoend  the  plaintiff,  and  the  other  parties*  alluded  to,  as 
persons  more  likely  than  others  to  carry  on  with  effect  the 
prosecutions  entrusted  to  them.  In  this  there  is  nothing 
unlawful :  there  is  no  fraud  in  the  transaction,  nor  is  there 
any  violation  of  a  known  principle  of  common  law,  on  one 
or  both  of  which  grounds  the  cases  hitherto  decided  have 
been  founded.  Then,  secondly,  is  there  anything  in  the 
transactions  contrary  to  the  statute  ?  The  22  Geo,  2.  c.  46. 
8.  14.  enacts,  "  that  no  clerk  of  the  peace,  or  his  deputy,  nor 
any  under-sheriff,  or  his  deputy,  shall  act  as  a  solicitor,  at- 
torney, or  agent,  to  sue  out  any  process  at  any  general  or 
quarter-sessions  of  the  peace  to  be  held  for  any  county, 
riding,  division,  city,  town  corporate,  or  other  place  within 
this  kingdom,  where  he  shall  execute  the  office  of  clerk  of 
the  peace,  or  deputy  clerk  of  the  peace,  under-sheriff,  or 
deputy,  on  any  pretence  whatsoever.'^     Now  the  objection 

'  (a)  4  East,  190. 
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being  itt  arrest  of  judgment,  it  must  be  sHewH  that  there 
is*  sometiiing  on  the  face  of  the  record  which  brings  the 
case  within  the  terms  of  this  act  of  parliament.    Here  there 
is  no  averment  that  the  defendant  was  clerk  of  the  peace, 
and  assuming  the  contract  to  be  illegal  in  principle,  still  the 
prohibition  does  not  extend  to  tbwn-clerks,  which  oiBce 
only^  accorditig  to  the  declaration,  the  defendant  fillis.     ft 
is  clear,  therefore,  that  the  case  does  not  come  within  the 
wordk  of  the  statutb;  so  far  as  the  office  of  the  defendant 
is  concemedi     But  admitting  that,  as  toWn-dlerk,  he  is  re- 
quired to  act  as  clerk  of  the  peace  of  the  borough  sessions, 
still  it  cannot  be  said  that  this  bargain  is  in  violation  of  the 
statute.    The  defendant,  in  the  language  of  the  act,  does 
not  practise  as  an  attorney  in  ''  suing  out  any  process  at 
any  general  or  quarter-sessions/'    As  town-clerk  he  has  no 
possible  control  over  the  business  which  comes  to  his  office. 
In  that  capacity  he  merely  acts  as' clerk  to  the  justices  in 
taking  down  depositions,  and  if  there  happens  to  be  a  case 
of  felony  brought  into  the  office,  he  has  the  opportunity  of 
recommending  an  attorney  tb  the  person  who  appears  as  the 
prosecutor,  which  he  is  at' liberty  to  do  without  incurring 
any  legal  responsibility.    [Bayley;  J.  But  would  it  be  legal 
for  him  to  bargain  to  have  an  annuity  out  of  the  profits  of 
the  business  procured  by  his  recommendation  ?J    An  an- 
nuity out  of  profits  arising  from  prosecutions  would  pro- 
bably be  illegal ;  but  upon  the  face  of  this  contract  the 
defendant  is  town-clerk  merely.    [B^y/ey,  J.    I  am  not 
putting  it  as  this  record  now  stands ;  but  taking  it  as  a  fact, 
that'the  clerk  of  the  peace  has  it  in  his  power  to  recommend 
an  attorney  to  business  of  this  nature,  would  it  be  legal,  as 
far  as  regards  public  policy,  for  him  to  bargain  to  have  a 
gross  sum,  or  so  much  money  per  annum  or  so  much  for 
each  recommendation  ?    Is  not  this  bargain  in  contravention 
of  the  principle  of  the  act  of  parliament,  or  of  public  poiicy, 
as  explained  by  the  act  ?]     Certainly  the  only  way  in  which 
this  case  can  be  brought  within  the  operation  of  the  act,  is 
to  say,  that  it  is  within  the  equity  of  it,  by  holding  that  the 
prohibition  extends  to  an  indirect  as  well  as  a  direct  partici- 
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palMm  in  the  profits  of  professional  practice  v  but  here 
there  is  nothing  to  shew  that  the  defendant  derives  any 
benefit  whatever  from  the  recommendation  of  prosecutions 
for  felony.  [Bayley^  J.  Does  not  the  defendant  derive  a 
benefit  by  inducing  the  plaintiff  to  leave  a  partnership  con- 
cerU)  which  was  probably  lucrative,  upon  the  principle  of 
this  bargain  ?  The  plaintiff  ¥M>uld  have  a  right  to  say, '''  I' 
shall  not  withdraw  from  the  partnership  unlesff  you  give  me 
a  sum  of  money ;"  the  defendant  says, ''  I  cannot  give  you 
money,  but  I'll  give  you  money's  worth,  by  helping  you  to 
prosecutions  arising  in^  the  •  town*clerk'S'  office.*'  Does  not 
that  enable  him  to*  derive  an  advantage  which  he  would  not 
otherwise  have  been  able  to>gain*?]>  But  this  would  not  be 
done  as  clerk,  of  the  peace,  and  as  town-clerk  he  vrauldnot 
come  within  the  operation  of>  the  act;  There  is  no  fraud 
here  on  third  persons ;  for  though  the  defendant  may  re^ 
commend,  yet  there  is  no  obligation  on  the  part  of  a  proae^ 
cntor  to  employ  the  plaintiff,  and  if  he  does  employ  him, 
there  is  an  implied  eompetency  to  discharge  the  duty  with' 
skill* and  fidelity,  and,  at  all  events>  a  responsibility* if  be* 
f»Is  in  either  of  these  particulars.  [Buyley^  J.  From  the 
report  of  the  evidence,  it  should  seem  that  the  town-cl^k 
of  the  borough  of  Liverpool  is  ipso  facto  derk  of  the  peace 
at  the  borouglHsessions.]  Unless  this  appears  upon  the  re« 
cord,  the  fact,  taking  it  to  be  so,  cannot  be  assumed  to 
ground  a  motion  in  arrest  of  judgment.  Then  as  to'  the 
evidence  rejected  by  the  learned  judge ;  that  was  not  offered 
for  the  purpose  of  explaining  any  latent  ambiguity  in  the 
instrument,  but  absolutely  to  contradict  its  terms.  The 
agreement  in  express  language  comprehends  all  the  prose* 
cutions  for  felony  arising  in  the  town-clerk's  office,  and 
therefore  parol  evidence  could  not  be  received  for  the  pur- 
pose of  restraioiog  its  import^  and  confining  it  to  felonies 
to  be  tried  at  the  borough-sessions* 

Cokmau,  in  support  of  the   rule.     Many  things  were 
taken  for  granted  at  the  trial,  as  not  requiring  proof.    No 
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facts  went  to  the  jury.    The  only  facts  proved  in  addkion 
to  the  agreement  were,  that  previous  to  the  execution  of 
the  instrument^  the  defendant  was  the  town-clerk,  that  he 
acted  as  the  clerk  of  the  peace  at  the  borough-sessions,  and 
that  three  descriptions  of  prosecutions  for  felony  arose  in 
the  town-clerk's  office.    Upon  the  rejection  of  the  evidence 
offered  to  shew  that  the  agreement  must  be  restrained  to 
prosecutions  for  felony  carried  on  at  the  borough-sessions, 
a  verdict  was  submitted  to,  subject  to  the  opinion  of  the 
C!ourt  as  to  the  admissibility  of  the  evidence.     Now»  such 
evidence  was  admissible.    It  was  not  offered  to  contradict 
the  instrument,  but  to  explain  an  ambiguity  as  to  the  in- 
tention  of  the  parties.    Until  this  action  was  brought,  it  was 
never  conceived  that  the  agreement  extended  to  prosecutions 
for  felony  carried  on  at  the  county  quarter-sessions  and  the 
assizes.    The  plaintiff  had  always  had  his  share  of  the  bo- 
rough prosecutions  from  the  dale  of  the  agreement,  and 
until  now  it  was  never  sought  to  extend  its  operation.    As 
town-clerk,  indeed,  the  defendant  coul^  have  no  control 
over  any  other  prosecutions  than  those  to  be  tried  at  the 
borough-sessions,  which  Rex  v.  Johnson  {a)  «eems  to  in- 
dicate.    But,  assuming  him  to  have  any  influence  in  pro- 
curing prosecutions  for  felony  arising  in  the  town-clerk's 
office,  which  were  to  be  tried  out  of  the  borough,  it  could 
hardly  be  conceived  that  the  defendant  meant  to  exclude 
himself  from  any  share  of  interest  in  such  prosecutions.     It 
was,  therefore,' competent  for  him  to  shew  by  other  evi- 
dence, and  by  the  conduct  of  the  parties  themselves,  that 
such  a  construction  of  the  agreement  was  never  contem- 
plated.   It  must  be  taken  to  have  been  the  intention  of  the 
parties  to  enter  only  into  such  an  agreement  as  they  con- 
ceived would  be  legal,  and  in  this  view,  an  agreement  by 
the  defendant,  as  townrclerk,  to  use  his  influence  in  pro- 
curing such  prosecutions  as  arose  in  his  office,  and  tryable 
at  the  borough-sessions,  would,  probably,  not  be  illegal. 
At  least  the  case  of  Bunn  v.  Guy  might  have  led  the  parties 

(a)  4  M.  and  S.  516. 
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to  suppose  that  there  was  nothing  Illegal  in  such  a  contract. 
It  was  with  this  view  that  the  parol  evidence  was  offered,  in 
order  to  prevent  the  parties  going  into  chancery  to  adjust 
their  rights,  and  put  that  construction  upon  the  agreement 
which  they  had  intended.  But  then  comes  the  more  im- 
portant question,  whether  such  an  agreement  can  be  recog- 
nized in  a  court  of  law.  If  it  be  true,  as  is  contended  on 
the  other  side,  that  the  agreement  is  not  to  be  confined  to 
prosecutions  carried  on  at  the  borough-sessions,  but  extends 
also  to  prosecutions  at  the  county  quarter-sessions  and  the 
assizes,  then  it  is  impossible  for  the  plaintiff  to  avail  himself 
of  it.  However,  it  must  not  be  taken  for  granted,  that  even 
if  it  is  restrained  to  borough  prosecutions,  it  would  be  a 
legal  agreement.  The  town-clerk  stands,  by  virtue  of  his 
office,  in  the  situation  of  legal  adviser  to  the  borough  jus- 
tices upon  all  matters  within  their  jurisdiction.  It  cannot, 
therefore,  be  admitted,  that  the  town-clerk  can  sell  the  in- 
fluence of  his  o£Bce.  But  the  objection  is  still  stronger, 
when  it  appears,  as  the  fact  is,  though  it  does  not  appear 
upon  the  record,  that  the  town-clerk  also  acts  as  clerk  of 
the  peace  in  the  borough.  It  is  unnecessary  to  bring  the 
case  within  the  precise  words  of  the  statute  in  order  to 
establish  the  illegality  of  this  agreement.  The  J  4th  sect, 
of  22  Geo.  2.  c.  46.  begins  by  reciting  that,  *'  to  the  end 
that  justice  may  be  impartially  administered  in  the  several 
general  or  quarter-sessions  in  this  kingdom ;"  and  then  goes 
on, ''  be  it  enacted  that  no  clerk  of  the  peace,  or  his  deputy, 
shall  act  as  a  solicitor,  attorney,  or  agent,'^  8cc.  This  is 
merdy  a  statutable  declaration  of  the  impropriety  of  any  per- 
son in  the  situation  of  the  clerk  of  the  peace  having  any 
interest  whatever  in  public  prosecutions.  The  mischief 
which  such  an  agreement  is  calculated  to  produce  is  quite 
obvious.  It  has  a  tendency  to  produce  a  bias  in  the  mind  of 
the  party  recommending,  and  induce  him  to  depart  from  that 
impartial  and  disinterested  course  which  ought  to  influence 
the  ccmduct  of  a  public  oflScer,  and  produce  a  spirit  of 
jobbbg  inimical  to  the  due  administration  of  justice.    The 
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policy  of  the  law  is,  that  all  public  offices  ahoold  be  pro- 
perly filled,  and  the  duties  of  them  purely  administered.    If 
the  principle  on  which  this  contract  is  founded  can  be  sanc- 
STATnAM.     tionedy  there  will  be  nothing  to  prevent  persons  in  the  de- 
fendant's situation  from  annually  putting  up  the  patronage 
or  influence  of  their  offices  to  auction,  and  selling  it  to  the 
highest  bidder,  to  the  great  detriment  of  the  public  interest, 
and  the  violation  of  those  principles  on  which  official  duties 
must  be  conducted.    It  is  sufficient  to  shew  that  such  con- 
tracts have  a  tendency  to  produce  mischief,  in  order  to  de- 
clare their  illegality.    Upon  this  principle  it  is,  that  certain 
wagers  have   been   declared  illegal  and  void,     jlllen  v. 
Hearn  (a).  Hartley  v.  Rice  (6),  Gilbert  v.  Sykes  (c).  Sec. 
Then  if  it  be  illegal  for  a  clerk  of  the  peace  to  practise 
directly  as  a  solicitor  or  attorney,  can  he  do  so  indirectly  i 
This  is  an  indirect  means  of  doing  that  which  the  statute 
prohibits  from  being  done  directly.    It  is  in  effect  a  mode 
of  deriving  a  profit  from  the  defendant's  situation,  wfiich  the 
legislature  prohibits  from  being  done  openly.     Assuming 
that  the  defendant  is  not  the  clerk  of  the  peace,  still  the 
same  principle  applies  to  his  office  of  town-clerk,  and  such 
an  agreement  is  equally  in  violation  of  the  policy  of  the  law* 
In  Card  v.  Hope  (d)  an  indirect  sale  of  the  appointment  of 
commander  to  an  East  India  Company's  ship,  was  declared 
void.     Here  is  a  manifest  evasion  of  the  statute,  for  if  the 
defendant    cannot  derive  a    benefit   from   the    patrom^ 
of  his  office  directly,  he  shall  not  make  a  profit  of  it  indi- 
rectly.    In  this  view  of  the  case,  it  matters  not  whether  he 
is  or  is  not  in  fact  the  clerk  of  the  peace.    As  town-clerk, 
he  stands  in  the  situation  of  confidential  adviser  to  the 
borough  justices  in  matters  of  law ;  and  he  will  be  open  to 
the  temptation  of  improper  motives,  if  he  is  allowed  to 
make  an  extraordinary  profit  of  his  place,  by  selling  the 
patronage  and  influence  of  his  office  to  attomies  in  the 
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town  of  lAverpooL    On  these  grounds  the  rule  must  be 
aiade  absolute* 

Bay  LEY,  J. — ^We  think  there  ought  to  be  a  new  trial.  I 
am  of  opinion,  however,  that  the  parol  evidence  offered  was 
properly  rejected.  It  was  not  intended  to  explain  any  thing 
which  could  be  called  a  latent  ambiguity,  but  obviously  to 
contradict  the  simple  meaning  of  the  words  used  in  the 
agreement.  The  agreement  is  ''  te  procure  the  prosecu- 
tions for  felony  arising  in  the  iowtk^lerk^s  office  to  be 
divided  in  the  following  manner,"  &c.  I  agree  that  the  de- 
fiendant  was  at  liberty  to  prove,  that  of  the  prosecutions 
arising  in  the  town-clerk's  office,  some  went  to  the  borough- 
sessions  and  others  to  the  county-sessions  or  assizes,  and 
having  gone  so  far,  it  was  then  matter  of  legal  construction, 
as  to  the  meaning  of  the  words  **  prosecutions  for  felony 
arising  in  the  tovm  clerk's  office."  I  think  the  defendant 
was  not  at  liberty  to  say,  "  I  did  not  mean  to  include  by 
these  words,  all  prosecutions  that  arise  in  the  town-clerk's 
office,  but  particular  descriptions  of  prosecutions  only."  It 
may  possibly  have  been  the  intention  of  the  parties,  to  in- 
clude only  those  prosecutions  which  ultimately  ended  at  the 
borough-sessions ;  but  I  think  that  the  words  in  their  fair 
import  include  the  prosecutions  at  the  quarter-sessions  and 
assizes  as  well  as  those  at  the  borough-sessions.  The 
ground  of  my  opinion,  however,  that  there  ought  to  be  a 
new  trial  is,  in  order  to  let  in  evidence  with  a  view  to  the 
legal  effect  of  this  agreement.  I  think  it  cannot  be  doubted, 
that  the  agreement  itself  reflects  little*credit  upon  the  parties 
to  it.  But  the  question  which  will  arise  upon  a  new  trial, 
when  the  exact  nature  of  the  defendant's  office  is  ascer- 
tained, will  be  whether,  either  under  the  22  Geo.  2.  c.  46. 
or  at  common  law,  this  is  an  agreement  out  of  which  the 
hrw  will  raise  any  binding  promise  whatsoever.  It  is  ui^ed 
in  the  argument  for  the  plaintiff  that,  inasmuch  as  this 
question  was  not  raised  at  the  time  of  the  trial,  the  other 
aide  are  not  at  liberty  now  to  discuss  it.     I  think,  however, 
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that  a  defendant  is  not  bound  at  his  peril  to  suggest  any  point 
of  law,  which  facts  proved  at  nisi  prius  may  raise,  but  that 
he  is  at  liberty  afterwards  to  avail  himself  of  any  legal  ob- 
jection to  the  plaintiflPs  right  of  recovering.     Now  the  22 
Geo,  2.  c.  46.  s.  14.  after  reciting,  ''  that  to  the  end  that 
justice  may  be  impartially  administered  in  the  general  or 
quarter-sessions  in  the  kingdom/'  enacts,  '^  that  no  clerk  of 
the  peace  or  his  deputy,  nor  any  under-sheriff  or  his  deputy, 
shall  act  as  a  solicitor,  attorney,  or  agent,  to  sue  out  any 
process  at  any  general  or  quarter-sessions  of  the  peace  ot 
be  held  for  any  county,  riding,  division,  city,  town  corpo- 
rate, or  other  place  within  this  kingdom,  where  he  shall  ex- 
ecute the  office  of  clerk  of  the  peace,  or  deputy  clerk  of  the 
peace,  under-sheriff  or  deputy,  on  any  pretence  whatsoever.'' 
I  think  this  is  an  act  which  ought  to  receive  an  extensive 
construction ;  such  as  will  best  carry  into  effect,  that  which, 
according  to  the  recital,  is  the  object  of  the  legislature. 
Now  if  a  clerk  of  the  peace  cannot  be  directly  concerned 
as  an  attorney,  a  grave  question  will  arise  in  this  case^ 
whether  this  agreement  is  not  a  contrivance  by  which  the 
defendant  may  have  an  indirect  concern  in  the  conduct  of 
prosecutions.    Could  he  sell  prosecutions,  or  could  he  sell 
the  right  to  recommend  them  ?    That  will  be  one  question. 
If  he  cannot  sell,  can  he  take  any  other  indirect  emolument^ 
arising  from  a  bargain,  for  the  recommendation  of  business 
which  may  pass  through  the  office  of  the  clerk  of  the  peace? 
I  cannot  predicate  what  my  opinion  will  be  when  all  the 
facts  of  the  case  are  distinctly  brought  before  the  Court,  but 
I  strongly  feel  the  objection  to  the  principle  upon  which 
this  agreement  appears  to  be  founded.     If  such  an  agree- 
ment can  be  upheld,  there  is  nothing  to  prevent  a  clerk  of 
the  peace  from  making  such  a  bai^ain  either  for  the  whole 
of  the  time  he  is  in  office,  or  for  a  certain  term  renewable  at 
intervals,  and  thereby  increase  or  diminish  the  price  of  his 
influence  according  to  circumstances*     I  take  the  object  of 
the  legislature  to  be,  to  enforce  the  impartial  and  disin- 
terested clischarge  of  the  duties  of  the  office  of  clerk  t>f  the. 
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peace ;  and  therefore  the  policy  of  the  law  requires  that  such 
coDtracts  shall  be  prevented,  as  may  give  the  clerk  of  the 
peace  a  personal  interest  in  those  prosecutions  which  he 
may  have  the  power  to  recommend.  Now  this  is  a  very 
probable  interest  which  a  clerk  of  the  peace  may  possess,  if 
he  has  the  power  of  selling  his  recommendations  to  an  at- 
torney. ^^  I  bargain  with  you^  for  my  recommendations  for 
the  next  year."  If  in  the  course  of  that  year,  the  clerk  of 
the  peace  shews  favour  to  those  who  have  adopted  his  re- 
commendation, and  he  rather  disfavours  those  who  have 
not,  the  possibility  will  be,  that  towards  the  end  of  the  year, 
people  will  be  more  ready  to  adopt  his  recommendation  in  a 
future  year.  The  profit,  therefore,  that  may  arise  from 
these  recommendations  will  be  from  time  to  time  greater 
as  parties  find  that  those  recommendations  are  attended  with 
favour  from  the  clerk  of  the  peace  or  not.  That  is  one 
point  of  vieWy  as  it  seems  to  me,  in  which,  with  reference 
to  the  statute,  this  case  will  have  to  be  ultimately  considered 
upon  a  new  trial.  Independently,  however,  of  the  statute,  I 
should  feel  considerable  difficulty  in  holding  that  a  bargain 
of  this  description  could  be  upheld  at  common  law.  Here 
is  a  town-clerk,  who  is  a  public  officer,  and  who  of  course 
conies  in  contact  with  persons  who  are  from  time  to  time 
carrying  on  prosecutions.  The  public  has  a  deep  interest, 
in  the  due  and  proper  conduct  of  prosecutions.  When, 
therefore,  a  prosecutor  applies  to  a  town-clerk  or  to  any 
other  person  in  a  similar  situation,  for  his  recommendation 
to  an  attorney  to  conduct  the  prosecution,  it  will  be  ex- 
pected that  a  fair  and  honest  recommendation,  according 
to  the  best  of  his  discretion  and  judgment,  shall  be  given  as 
to  who  is  the  fittest  person  for  such  a  purpose.  If,  how- 
ever, the  town-clerk  has  an  interest  in  recommending,  or  has 
tied  himself  down  to  recommend  a  particular  person,  the 
public  will  not  have  the  fair  and  uncontrolled  exercise  of 
his  honest,  unbiassed,  and  impartial  judgment.  A  bargain  of 
this  kind  has,  therefore,  in  my  opinion  a  tendency  to  produce 
Mrhat  may  operate  as  a  fraud  upon  third  persons.    Although 


Hughes 
Statham. 


Hughes 

V. 

Statbam. 


CASES  IN  THE  KING  S  BENCH, 

I  have  suggested  these  observations^  yet  I  do  not  mean  to 
say  that  I  have  formed  any  conclusive  opinion  upon  the 
subject.  They  are  the  present  impressions  of  my  mind,  and 
it  is  in  consequence  of  the  view  in  which  the  case  now  strikes 
me^  that  I  think  we  ought  to  grant  a  new  trial  Jn  order  that 
the  fact;  whether  or  not  this  defendant  is  clerk  of  the  peace 
as  well  as  town-clerk  of  the  borough,  may  be  more  distinctly 
before  the  Court. 


HoLKOYDy  J. — I  am  also  of  opinion  that  there  ought  to 
be  a  new  trial  in  this  case.  I  think  the  parol  evidence  ten- 
dered was  rightly  rejected,  because  it  appears  to  me,  not  to 
have  been  offered  merely  to  explain  any  latent  ambiguity,  for 
I  see  none  in  the  instrument,  but  to  restrain  the  sense  of  the 
agreement  from  what  it  would  import  if  taken  by  itself. 
With  respect  to  the  other  points,  I  think  there  is  upon  the 
record,  even  as  it  now  stands,  a  considerable  question  whe- 
ther, with  regard  to  the  nature  of  the  town-clerk*s  office 
only,  independently  of  his  being  clerk  of  the  peace,  this  is, 
or  is  not,  a  valid  contract.  But  assuming  there  to  be  a 
sufficient  legal  objection  in  that  respect,  it  will  be  far  more 
satisfactory  to  have  a  new  trial,  in  order  that  the  question 
may  be  more  distinctly  brought  under  consideration  as  to 
the  fact  of  the  defendant  himself  being  clerk  of  the  peace 
of  the  borough-sessions,  both  as  it  regards  not  merely  the 
persons  recommended,  but  as  it  relates  to  the  inducement 
to  recommend  prosecutions  when  they  might  not  perhaps 
otherwise  be  proper  to  be  instituted.  In  this  question  may 
be  involved  the  consideration,  whether  the  defendant  may 
derive  advantage  from  a  present  gratuity,  or  may  receive 
hereafter  more  permanent  advantages,  so  as  to  influence  hin 
judgment  in  recommending  particular  prosecutions,  instead 
of  being  left  to  the  honest,  fair,  and  unbiassed  exercise  of 
his  official  duties.  It  is  fit  that  these  matters  should  he 
fully  considered  upon  the  record,  when  the  facts  are  fully 
iestablished,  so  as  to  raise  the  question.    I  think  the  defend- 
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&nt  13  not  concluded  by  the  omission  to  take  the  objection        ^  ^2^* 
to  the  legality  of  the  agreement  at  the  last  trial. 
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Abbott,  C.  J.  was  sitting  at  Nisi  Prius,  and  Little-     Statham. 
DALE,  J.  was  absent. 

Rale  absolute  for  a  new  trial,  the  costs  of  the  first  to 
abide  the  event  of  the  second  trial. 


The  Kino  v.  The  Inhabitants  of  Oxfordshire. 

1/HIS  was  an  indictment  found  at  the  Michaelmas  Quarter-  where  turn- 
Sessions,  1823,  for  the  county  of  Oxford,  and  removed  by  P*^®  trustees 
certiorari  into  this  Court.     It  came  on  to  be  tried  before  bridge,  id  par- 

Park,  J.  at  the  last  Summer  Assizes  for  the  county  of  '"*^"^®  °f  '^® 
'  ^  -^         powers  given 

Gloucester,  when  it  was  agreed  that  a  verdict  should  be  them  by  the 
entered  for  the  Crown,  subject  to  the  opinion  of  the  Court  ^oad "where 
upon  the  facts  which  appear  on  the  pleadings  which  follow  :  there  had  been 
The  jurors  for  our  lord  the  king  upon  their  oath  present,  fore: Held, 

that  there  is,  and  for  divers  (to  wit)  forty  years  last  past  that  the  coun- 

J  was  pri" 

hath  been,  a  certain  pubhc  and  common  bridge,  commonly  marily  liable 
called  Fisher's  Bridge,  lying  and   being  in  the  parish  of  J^J^I^'^eyen" 
Bampton  in  the  said  county  of  Oxford,  in  the  king's  common  assuming  that 
highway  there,  leading  from  the  town  of  Bampton  aforesaid  j^^j  f^^^^ 


in 


towards  and  unto  the  village  of  Buckland  in  the  county  of  ^^^  applica- 
Berhf  for  all  the  liege  subjects  of  our  said  lord  the  king  purpose. 
and  his  predecessors,  by  themselves,  and  with  their  coaches, 
horses,  carts,  and  carriages,  to  go,  return,  pass,  repass,  ride, 
and  travel  at  their  pleasure,  and,  that  the  said  public  and 
common  bridge  heretofore  (to  wit),  on  &c.  and  from  thence 
GontiDually  afterwards,  until  the  day  of  the  taking  of  this 
inquisition,  at  the  parish  aforesaid  in  the  said  county  of  Ox- 
Jbrd,  was,  and  yet  is,  in  great  decdy,  broken,  and  ruinous, 
for  want  of  due  reparation  and  amendment  of  the  same,  and 
abo  insufficient,  inconvenient,  narrow,  and  incommodious 
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for  the  public,  so  that  the  liege  subjects  of  oui  said  lord  the 

king,  upon,  and  over  the  said  bridge,  by  themselves,  with 

•v,  their  coaches,  horses,  carts,  and  carriages^  could  not,  during 

'^^         the  time  aforesaid,  nor  yet  can,  go,  return,  pass,  repass, 

of  ride,  and  travel,  without  great  danger,  to  the  grievous  damage 

OxFORDsHiEE  ^^  commoH  nuisance  of  all  the  liege  subjects  of  our  said 

lord  the  king,  upon  and  over  the  same  bridge  going,  re- 
turning, passing,  repassing,  riding,  and  travelling,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity ; 
and  that  the  inhabitants  of  the  said  county  of  Oxford^  the 
public  and  common  bridge  aforesaid,  so  as  aforesaid,  being 
in  decay,  insuflScient,  inconvenient,  narrow,  and  inconmio- 
dious,  ought  to  repair  and  amend,  when  and  so  often  as  it 
should  or  shall  be  necessary.     Plea,  and  H.  T.  and  V.  J. 
S.,  two  of  the  inhabitants  of  the  said  county  of  Oxford^  for 
themselves  and  the  rest  of  the  inhabitants  of  the  said  county, 
except  the  trustees  appointed  in  or  by  virtue  of  the  several 
acts  of  parliament  hereinafter  mentioned,  by  P.  D.  their 
clerk  in  Court,  having  heard  the  said  indictment  read,  say, 
that  they  and  the  rest  of  the  inhabitants  of  the  said  county, 
except  as  aforesaid,  ought  not,  by  reason  of  the  premises, 
to  be  further  prosecuted,  because  they  say,  that  by  a  certain 
act  of  parliament  made  and  passed  in  the  17th  year  of  the 
reign  of  his  late  majesty  King  George  the  Third,  intitled, 
''  An  Act  for  amending,  widening,  and  keeping  in  repair, 
the  road  leading  from  the  turnpike-road,  in  the  parish  of 
Asthal  in  the  county  of  Oxford^  to  the  turnpike-road  at  or 
near  Bucklartd  in  the  county  of  Berks/'  after  recitmg  that 
the  road  leading  from  the  turnpike-road  in  the  parish  of 
»        Asthal  in  the  county  of  Oxford,  through  the  town  of  Brize- 
norton  to  the  turnpike-road,  which  leads  from  Witney  to  the 
Market  Cross  in  Bampton  in  the  said  county,  and  along  the 
said  turnpike-road,  for  the  distance  of  one  mile  and  a  half, 
and  thirteen  chains,  or  thereabouts,  and  from  thence  over 
the  meadows  and  over  the  river  Isis  at  or  near  Kenis  Weir 
to  the  turnpike-road  at  or  near  Buckland  in  the  county  of 
Berks,  being  the  nearest  road  from  the  said  tumpike-road 
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in  the  parish  of  Asthal  to  Buekland  aforesaid,  was  in 
many  parts  narrow,  and  out  of  repair,  and  in  some  places 
subject  to  be  overflowed,  and  was  frequently  impassable  9. 

for  carriages,  and  passengers,  and  it  would  be  very  advan-  ^      '^^^ 
tageous  to  all  persons  having  occasion  to  make  use  of  the  of 

said  road,  if  the  same  was  properly  amended,  and  raised,     »'o*m"i*^ 
widened,  turned,  and  altered  where  necessary,  and  proper 
bridges  and  arches  erected  and  built,  in  the  course  of  the 
same,  so  as  to  make  the  said  road  passable  and  safe  at  all 
dmes,  it  was  enacted.  That  out  of  the  money  arising  by  the 
tolls  which  should  be  collected  by  virtue  of  that  act,  or  out 
of  the  first  money  which  should  be  boirowed  on  the  credit 
thereof,   the  said  trustees  or  any  five  or  more  of  them, 
should,  in  the  first  place,  pay.  and  discharge  all  the  charges 
and  expenses  of  obtaining  and  passing  that  act,  and  should 
apply  the  remainder  of  the  money,  so  raised,  in  erecting 
gates  or  turnpikes,  and  toll-houses,  and  in  amending,  widen- 
ing, turning,  altering,  and  repairing,  the  said  road,  and  in 
.  defraying  the  necessary  costs,  charges  and  expenses  attend- 
ing the  same  and  the  execution  of  that  act,  and  in  makbg 
such  other  payments  as  are  thereinbefore  directed,  and  to 
such  other  purposes  as  are  thereinafter  mentioned,  and  to 
no  other  use  or  purpose  whatsoever.     And  it  was  further 
enacted,  that  the  said  trustees,  or  any  five  or  more  of  them, 
be  thereby  fully  authorized  and  empowered  to  cause  to  be 
made,  raised,  opened,  repaired,  and  kept  in  repair,  all  such 
causeways,  ditches,  and  drains,  and  also  all  such  mounds, 
banks,  drains,  sluices,  or  other  water-works,  in,  upon,  or 
under  the  said  road,  and  also  in  and  upon  any  place  or 
places,  and  through  any  grounds,  convenient  for  such  pur- 
poses, and  also  to  widen,  turn  and  alter  the  course  or  path 
of  any  part  of  the  said  road,  by  carrying  the  same  through 
any  grounds  of  any  person  or  persons  lying  contiguous 
thereto,  or  by  laying  any  part  of  such  grounds  into  the  said 
road,  as   the  said  trustees,  or  any  five  or  more  of  them, 
ahonid  think  necessary,  for  the  better  repairing,  widening, 
atraightening,  draining,  and  amending,  the  said  road;  and 
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keeping  the  same  in  repair,  and  also  to  build,  erect ^  repair ^ 
Th  K  ^^^  ^^^P  ^^  repair^  any  bridge  or  bridges,  areh  or  arches, 

V.  mounds,  and  banks,  with  or  without  trenches  or  gutters 

Ihhabitants  ^^"^"8^  ^^  under  the  same,  upon  any  part  or  parts  of  the 
of  said  road,  and  across  any  stream,  brook,  water-ditch,  or 

drain  therein  contiguous  thereto  or  affecting  the  said  road, 
makipg  such  recompense  to  the  owners  and  occupiers  of  the 
private  grounds  respectively,  for  the  damages  they  should 
or  knight  sustain  thereby,  as  should  be  judged  reasonable  by 
the  said  trustees  or  any  five  or  more  of  them,  and  for  that 
purpose,  to  agree  with  the  several  owners,  proprietors  of, 
and  persons  interested  in,  any  lands  or  hereditaments,  for 
the  purchase  of  any  such  lands  or  hereditaments,  or  for  the 
loss  or  damage  such  owners,  proprietors,  occupiers,  and 
persons  interested,  or  any  of  them,  should  or  might  any  ways 
sustain,  by  widening,  turning,  or  altering  the  course  or  path 
of  any  part  or  parts  of  the  said  road,  or  for  such  other 
works  as  aforesaid,  and  out  of  the  tolls  by  this  act  granted, 
or  out  of  any  money  to  be  borrowed  on  the  credit  thereof, 
to  pay  for  such  lands  or  hereditaments,  and  for  such  loss 
or  damage,  such  sum  or  suras  of  money  as  should  be  agreed 
upon  between  such  owners,  proprietors,  and  occupiers,  and 
persons  interested  as  aforesaid,  and  the  said  trustees,  or  any 
five  or  more  of  them ;  and  also  the  costs  and  charges  at- 
tending such  agreement  and  purchase.  And  it  was  further 
enacted,  that  when  any  particular  part  of  the  said  road,  or 
any  bridge,  dam,  stank  or  bank,  drain  or  sewer,  being  in, 
upon,  or  near  the  said  road  thereby  intended  to  be  repaired, 
or  whereby  the  same  might  be  overflowed  or  damaged,  had 
been  accustomed,  or  ought  to  be  repaired,  and  maintained 
by  any  particular  person  or  persons,  bodies  politic  or  cor- 
porate, by  reason  of  the  tenure  of  any  lands,  tenements  or 
hereditaments,  or  by  the  said  county  of  Oxford  or  Berks,  or 
any  township,  parish  or  division  therein,  every  such  part  of 
the  said  road,  or  such  bridge,  dam,  stank  or  bank,  drain  or 
sewer,  so  lying  in,  upen,  or  near  the  said  road,  should,  from 
time  to  time,  be  maintained  and  kept  in  repair  by  such  pecw 
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son  or  penoDS;  body  corporate  or  politic^  county,  township, 
parish,  or  division,  and  in  such  manner  as  the  same  were     'pbeKiiio 
respectively  maintained  and  kept  in  repair,  before  the  pass-  «. 

ing  of  this  act*    And  it  was  further  enacted,  that  that  act,  Ivhabitahts 

and  the  tolls  or  duties,  and  the  several  powers  and  autho-  _       ^^ 

OzFOBDSBiaa 
rities  thereby  granted,  should  commence  and  have  contmu- 

ance  from  and  after  the  5th  day  of  May,  mi,  for  and  during 
the  term  of  twenty-one  years,  and  from  thence  to  the  end  of 
die  then  next  session  of  parliament.  And  the  said  defend- 
ants further  say,  that  by  a  certain  other  act  of  parliament, 
made  and  passed  in  the  S9th  year  of  the  reign  of  his  said 
late  majesty.  King  George  the  Third,  intitled  an  Act  to  con- 
tmue  for  twenty-one  years,  and  from  thence  to  the  end  of  the 
then  next  session  of  parliament,  the  term  and  powers  of  an 
act  passed  in  the  17th  year  of  the  reign  of  his  then  present 
Majesty,  intitled  **  An  Act  for  amending,  widening  and  keep- 
ing in  repair  the  road  leading  from  the  turnpike-road  in  the 
parish  of  A$thal,  in  the  county  of  Oxford,  to  ttie  turapike- 
road  at  or  near  Buckland,  in  the  county  of  Berks,"  it  was 
enacted  that  the  term  of  the  said  first  mentioned  recited 
act  should,  from  and  after  the  passing  of  this  act,  cease  and 
determine,  and  that  the  said  act,  subject  as  thereinbefore 
mentioned,  and  this  act,  should  from  thenceforth  continue, 
and  be  in  force,  and  be  executed  for  and  during  the  term 
of  twenty-one  years,  and  from  thence  to  the  end  of  the  then 
next  session  of  parliament.  And  the  said  defendants  further 
say,  that  by  a  certain  other  act  of  parliament,  made  and 
passed  in  the  first  year  of  the  reign  of  his  present  majesty 
King  George  the  Fourth,  intitled  "  An  Act  to  continue  the 
term  and  aker  and  enlarge  the  powers  of  two  acts  of  his  late 
majesty  King  George  the  Third,  for  amending  the  road  lead- 
ing from  the  turnpike-road  in  the  parish  of  Asthal,  in  the 
county  of  Oxford,  to  the  turnpike-road  at  or  near  Buck-- 
land,  in  the  county  of  Berks,'*  reciting  that  an  act  was  passed 
in  the  i7th  year  of  the  reign  of  his  late  majesty  King  George 
the  Third,  intitled  an  Act  for  amending,  widening  and  keep- 
ing m  repair  the  road  leading  from  the  turnpike-road  in  the 
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parish  of  Asthaly  in  the  county  of  Oxford^  to  the  turnpike- 
road  at  or  near  Buckland,  in  the  county  of  Berks,  and  also 

o.  reciting  that  another  act  was  passed  in  the  39th  year  of  bis 

IxHABiTA        *^^  Majesty,  intitled  "  An  Act  to  continue  for  twenty-one 

of  yearsy  and  from  thence  to  the  end  of  the  next  session  of  par* 

liament,  the  terms  and  powers  of  an  act  passed  in  the  17th 
year  of  the  reign  of  his  then  present  Majesty,  intitled,  an 
Act  for  amending,  widening  and  keeping  in  repair  the  road 
leading  from  the  turnpike-road  in  the  parish  of  Asthal^  in 
the  county  of  Oxford,  to  the  turnpike-road  at  or  near  Buck^ 
land,  in  the  county  of  Berks,"  it  was  enacted  that  this  act 
should  commence  and  take  effect  from  the  passing  thereof, 
and  that  the.  said  recited  acts,  subject  to  the  alterations  and 
amendments  therein  contained,  and  this  act,  should  continue 
and  be  in  force,  and  be  executed,  for  and  during  the  residue 
now  to  come  and  unexpired  of  the  term  granted  by  the  said 
recited  acts,  and  from  the  expiration  thereof,  for  and  during 
the  further  term  of  twenty-one  years,  and  from  thence  to  the 
end  of  the  then  next  session  of  parliament.  And  the  said 
defendants  further  say,  that  after  the  passing  of  the  said  first 
mentioned  act  of  parliament,  and  under  and  by  virtue  there- 
pf,  (to  wit)  on  the  1st  day  of  January,  177B,  at  the  parish 
of  Bampton  aforesaid,  in  the  said  county  of  Oxford,  the 
trustees  appointed  in  and  by  virtue  of  the  same  act,  did  first 
build  and  erect  the  said  bridge  in  the  said  indictment  men- 
tioned, and  from  the  time  of  the  said  bridge  being  so  built 
and  erected  by  them,  they,  the  said  trustees,  hitherto  have 
repaired  and  kept  in  repair,  and  have  been  liable  to  repair 
and  keep  in  repair,  and  during  all  that  time,  and  still  of  right 
ought  to  have  repaired  and  kept  in  repair,  the  said  bridge, 
when  and  so  often  as  occasion  hath  required,  or  shall  require. 
And  this  they  the  said  defendants  are  ready  to  verify. 
Wherefore  &c.  And  E.  IL  Lnshington,  Esq.  coroner  and 
attorney  of  our  said  lord  the  King,  who  prosecuteth  &c.  hav- 
ing heard  the  said  plea  of  the  said  defendants  for  them- 
selves and  the  rest  of  the  inhabitants  of  the  said  county, 
except  as  in  the  said  plea  in  that  behalf  excepted,  pleaded. 
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aaith  on  behalf  of  our  said  lord  the  King,  that  the  said  iii*       1825. 
habitants  of  the  said  county,  except  as  in  the  said  plea  is 
in  that  behalf  excepted,  by  reason  of  any  .thing  in  that  plea      ^'"'v^ 
above  alleged,  ought  not  to  be  dismissed  or  discharged  of  or  . 
from  the  premises  in  the  said  indictment  contained,  because  of 

the  said  coroner  and  attorney,,  on  behalf  of  our  said  lord  the 
King,  saith  that  the  said  trustees  in  the  said  plea  mentioned, 
from  the  time  of  the  said  bridge  being  so  built  and  erected 
by  the  said  trustees  as  in  the  said  plea  is  mentioned,  hitherto, 
have  not  been  liable  to  repair  or  keep  in  repair,  nor  during 
all  that  time,  nor  still  of  right  ought  to  have  repaired  or 
keep  in  repair^  the  said  bridge,  when  and  so  often  as  oc- 
casion hath  re<[uired,  or  shall  require^  as  in  the  said  plea  is 
above  alleged,  and  this  the  said  coroner  and  attorney  for  our 
said  lord  the  King  prays  may  be  inquired  of  by  the  country* 
On  this  replication  issue  was  taken.  If  the  Court  shall  be 
of  opinion,  on  the  matters  which  appear  on  these  pleadings, 
that  these  defendants  are  liable  to  repair,  then  judgment  is 
to  be  entered  for  the  Crown ;  otherwise,  for  the  defendants. 

G.  Crass,  for  the  defendants,  was  desired  to  begin.  The 
inhabitants  of  the  county  of  Oxford  are  not  liable  to  repair 
the  bridge  in  question  ;  the  burden  lies  upon  the  commis- 
sioners, under  the  operation  of  the  acts  of  parliament  upon 
which  the  plea  is  founded.  It  is  not  denied  that,'  by  the 
common  law,  counties  are  chargeable  with  the  repair  of 
public  bridges,  unless  it  be  shewn,  as  the  statute  2£  Hen.  8. 
c.  5.  says,  ''what  persons,  lands,  tenements,  and  bodies 
politic,  ought  to  make  and  repair  such  bridges."  Undoubt- 
edly, in  the  absence  of  such  proof,  that  burden  is,  by  the 
operation  of  the  common  law,  thrown  upon  the  inhabitants 
of  the  county  in  which  the  bridge  lies.  The  question  then 
is,  whether  the  bridge  now  indicted  is  not  taken  out  of  the 
common  law  principle  by  operation  of  the  statute  under  the 
authority  of  which  it  was  erected.  Before  the  passing  of 
that  act,  it  appears  there  had  been  no  bridge  in  existence  at 
the  spot  in  question,  'although  there  had  been  a  road.    By 
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the  17th  Geo.  3.  an  act  for  amending  the  road  leading  from 

Asthaly  in  Oxfordshire,  to  Buckland,  in  Berkshire,  after  re- 

^^/^       citing  that  it  would  be  advantageous  to  all  persons  having 

The         Occasion  to  use  that  road  if  it  was  properly  amended,  and 

of  proper  bribes  and  inches  erected  in  the  course  of  the  same, 

OxFORDSHiBE  go  as  to  make  the  said  road  passable,  enacts,  that  the  monej 

arising  from  the  tolls  collected  by  virtue  of  that  act,  diould 
be  applied,  first,  in  defraying  the  espenses  of  obtaining  the 
act,  and  then  the  remainder  in  erecting  gates,  Sec.  and  de^ 
fraying  the  expenses  attending  the  execution  of  the  act.  And 
then  the  trustees  are  empowered,  amongst  other  things,  '^  to 
buildf  erects  repair^  and  keep  in  repair  any  bridge  or  bridges/* 
&c.  upon  any  part  of  the  road.  This  bridge  having  been 
erected  under  the  authority  here  given,  the  obligation  of 
keeping  it  in  repair  necessarily  lies  upon  the  trustees  by  ope* 
ration  of  the  words  just  cited.  A  primary  liability  is  thus 
thrown  upon  them,  and  they  have  no  right  to  cast  the  burden 
of  repairing  on  the  county  at  large.  It  will  be  said  on  the 
other  side,  that  though  the  bridge  was  originally  erected  out 
of  the  funds  collected  under  the  turnpike  act,  still  the  trus- 
tees have  no  funds  to  keep  it  in  repair,  and  consequently 
they  must  resort  to  the  county.  But  the  onus  probandi  liea 
upon  them  to  shew  that  they  have  no  funds.  That  frtct  ought 
to  have  been  stated  by  them  upon  the  record.  It  is  suffi- 
cient for  the  defendants  to  make  out  a  primary  liability  in 
the  trustees,  and  it  is  for  the  latter  to  establish  that  they  have 
no  funds.  Non  constat,  that  they  have  not  means  abundantly 
sufficient  to  keep  the  bridge  in  repair,  and  at  all  events  they 
cannot  resort  to  the  county  until  they  shew  that  their  funds 
are  exhausted.  Here  is  a  bridge  erected  out  of  a  fund 
created  for  the  purpose,  which,  for  any  thing  that  appears 
to  the  contrary,  is  sufficient  to  keep  it  in  repair.  It  would 
be  extremely  hard  upon  a  county,  after  a  bridge  has  been 
built,  under  such  powers  as  are  contained  in  this  act  of 
parliament,  to  be  told  that  the  funds  of  the  trustees  have 
become  inadequate  to  keep  it  in  Repair,  and  that  the  inha- 
bitants of  the  county  must  be  made  liable.     That  part  of 
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the  act  of  parliament  which  dedares  '^  that  when  any  par- 

tkttlar  part  of  the  road  or  any  bridge,  8lc.  had  been  accus- 

1        i_  ••111  The  King 

tomed  to  be  repaired  by  other  persons  ratione  tenune,  or  9. 

by  the  counties  of  Oxford  or  Berks.  8cc.  every  such  part  of  ^     '^^ 
•'  .-^  .  .  »         Imhabitawts 

the  road,  or  such  bridge^  should  be  kept  in  repair  by  such  of 

persons,  county,  &c.  in  such  manner  as  the  same  were  re-  ^^'o^'^^"'** 
spectively  maintained  before  the  passing  of  the  act/'  does 
not  apply  to  the  bridge  in  question.    The  effect  of  that 
clause  is  merely  to  shew  that  nothing  ^as  intended  by  the 
act  to  alter  any  pre-existing  liabilities ;  but  it  was  not  in- 
tended thereby  to  throw  upon  the  county  any  new  liability^ 
The  object  of  the  act  was  to  create  a  fund  for  the  purpose 
of  building  new  bridges,  and  exonerating  the  county  from 
any  expense  of  repairs.    This  being  a  new  bridge  erected 
under  the  authority  of  the  act,  there  could  be  no  pre-exist- 
ing liability  to  keep  it  in  repair,  and  that  liability  could  not 
be  created  after  the  bridge  was  erected.     If  the  trustees 
have  not  funds  to  keep  the  bridge  in  repair^  it  is  competent 
for  them,  under  the  powers  of  the  act,  to  raise  as  much 
money  by  additional  tolls,  or  by  borrowing,  as  is  nece'ssaiy 
for  that  purpose.    This  is  the  first  case  in  which  the  Court 
has  been  called  upon  distinctly  to  decide,  that  where  trustees 
of  a  turnpike-road  are  empowered  to  erect  new  bridges  out 
of  a  fund  created  for  that  purpose,  the  obligation  to  keep 
snch  bridges  in  repair  devolves  upon  the  county.     Such  a 
principle,  if  it  is  recognized,  will  operate  as  a  great  hardship 
upon  counties.     It  is  not  easy,  however,  to  understand  the 
justice  of  the  principle  by  which  trustees  are  empowered  to 
erect  as  many  bridges  as  they  may  think  proper  out  of  a 
fond  which  they  have  authority  to  raise  for  that  purpose,  and 
then  cast  the  burden  of  repairing  them  on  the  county.    This 
case  is  distinguishable  from  those  which  will  probably  be 
cited  on  the  other  side,  for  in  them  there  was  a  primary  lia- 
bility to  repair  shewn  in  the  county.     Here  it  is  submitted 
that  the  primary  liability  lies  on  the  trustees.     This  case 
cannpt  be  governed  by  Rex  v.  The  West  Riding  of  York* 
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shire  {a),  because  there  the  act  of  parliament  gave  no  power 
to  the  trastees  to  erect  bridges,  and  therefore  the  tolls  could 
uT    "     not  be  applicable  to  meet  the  expense  of  repairs.    Here 
I  HABIT  NTS  ^^^^  *^  *  special  obligation  and  duty  thrown  upon  the  trus- 
of  tees ;  first,  to  make,  and  then  to  maintain  the  bridge.    This 

is  not  like  the  case  of  Rex  v.  The  West  Riding  of  York" 
shire  {b),  because  the  proposition  there  laid  down  i^  not  dis- 
puted, namely,  that  if  a  private  person  build  a  bridge,  which 
afterwards  becomes  a  public  convenience,  the  county  is 
bound  to  repair  it.  There  the  common  law  liability  comes 
into  operation;  but  not  so  here,  for  here  the  primary  lia- 
bility is  in  the  trustees.  Upon  the  whole  of  the  record, 
therefore,  and  it  not  appearing  that  the  trustees  have  no 
funds  to  repair  the  bridge,  it  is  submitted  that  the  defendants 
are  entitled  to  judgment.  He  cited  Rex  v.  Kent  (c)  and 
Rex  V.  Lindsey  (d), 

Twiss,  contrd.  Prim&  facie  the  whole  liability  to  repair 
public  bridges  lies  upon  the  county,  and  therefore  the  affirm- 
ative of  taking  this  case  out  of  the  general  rule  of  law  lies 
upon  the  defendants,  not  upon  the  prosecutor.  It  is  stated 
on  the  pleadings  that  there  had  been  an  old  road  passing 
over  the  Isis,  before  the  passing  of  the  17  Geo.  3.  and  for  any 
thing  that  appears  on  the  face  of  the  defendant's  plea  to  the 
contrary,  there  may  have  been,  and  probably  was,  an  old 
bridge  in  the  place  where  the  bridge  in  question  is  now 
erected.  The  general  principle  is  admitted  on  the  other 
side,  that  where  a  bridge  is  built  by  a  private  individual  and 
dedicated  to  the  use  of  the  public,  and  the  public  adopts  it, 
the  county  is  liable  to  keep  it  in  repair.  That  principle  is 
strongly  applicable  to,  and  illustrative  of  the  case  at  bar, 
though  the  strength  of  the  argument  lies  in  the  language  of 
the  act  of  parliament  set  out  in  the  plea.  The  statute  recites 
the  public  advantage  of  building  bridges  on  the  road  ia 
question,  and  the  trustees  are  therefore  empowered,  for  the 

(a)  3  East,  343.  (h)  5  Burr.  2594.  9  Bla.  685. 

(e)  13  East,  S80.  (d)  14  Id.  317. 
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sake  of  the  public  advantage,  to  erect  new  bridges  where 
they  are  necessary.  This  bridge  has  been  erected  by  virtue 
of  the  power  thus  given ;   it  has  been  adopted  by  the  public,  o. 

and  the  question  is,  whether  the  inhabitants  of  the  county  , 
can  throw  off  their  primary  common  law  liability  to  keep  it  of 

in  repair.  Now  it  is  perfectly  clear  upon  principle^  as  well 
as  decided  cases,  that  the  common  law  liability  of  the 
county  to  repair  a  new  bridge  dedicated  to  and  adopted 
by  the  public,  can  not  be  devested,  because  the  trustees 
have  erected  it  under  the  authority  of  an  act  of  parliament. 
It  is  true  that  the  trustees  are  empowered  to  raise  money 
by  borrowing,  or  by  tolls,  and  that  the  money  when  raised 
is  to  be  applied,  amongst  other  purposes,  to  the  erection  of 
necessary  bridges ;  but  it  is  erroneously  assumed  on  the  other 
side,  that  part  of  the  money  is  to  be  applied  to  the  keeping 
of  the  bridges  in  repair.  After  defraying  the  expenses  of 
obtaining  the  act,  the  trustees  arc  to  apply  '^  the  remainder 
of  the  money  so  raised  in  erecting  gates  or  turnpikes,  and 
toll-houses,  and  in  amending,  widening,  turning,  ftltering, 
and  repairing  the  said  road;"  but  there  is  no  direction 
whatever  for  applying  any  part  of  the  money  to  the  repa- 
nrtion  of  the  bridges.  It  is  argued  on  the  other  side,  that 
because  the  tolls  are  to  be  applied  to  the  repairs  of  the  road, 
therefore  they  are  to  be  applied  also  to  the  repair  of  the 
bridges ;  but  that  is  clearly  not  so.  If  the  argument  for  the 
defendants  were  to  prevail,  it  would  go  to  exempt  the  dif- 
ferent parishes  through  which  this  road  runs,  from  their 
common  law  liability  to  repair.  The  liability  to  repair 
public  roads  primi  facie  lies  upon  the  parish ;  but  it  does 
not  foHow,  bipause  a  public  road  is  placed  under  the  regu* 
lations  of  a  turnpike  act,  that  the  liability  of  the  parish  at 
common  law  ceases.  There  is  no  doubt  that  the  trustees 
are  bound  to  apply  the  tolls  to  the  reparation  of  the  road 
but  if  their  funds  fail,  the  parish  ^Jiable  to  make  good  the 
deficiency.  The  tolls  collected  under  this  act,  are  only  an 
auxiliary  fund  to  relieve  the  parish  from  that  expense  to 
which  they  would  by  law  be  otherwise  liable,  for  repairing 
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the  road;  but  if  the  tolls  be  insufficient  for  the  purpose, 
then  the  common  law  liability  of  the  parish  may  be  resorted 

i,"  ^     to.     This  was  solemnly  decided  in  Rex  v.  Netherthong  (a), 
IwHiwTANTs  ^®  prmciple  of  which  is  decisive  of  the  present  case. 

of  There  a  local  turnpike  act,  after  empowering  the  trustees 

under  it  to  take  tolls,  directed  that  the  roads  should  from 
time  to  time  be  repaired  by  the  trustees  out  of  the  money 
arising  by  virtue  of  the  act ;  and  it  was  held,  that  this  only 
made  the  tolls  an  auxiliary  fund  in  the  hands  of  the  trustees, 
and  that  the  inhabitants  of  the  township  where  the  road 
was  situate,  who  by  prescription  were  bound  to  repair  all 
the  roads  within  it,  were  nevertheless  liable  to  be  indicted  for 
not  repairing  the  road.  But  then  it  is  said  to  be  incum- 
bent on  the  trustees  to  shew  a  want  of  sufficient  funds  to 
repair  the  bridge.  This  is  reversing  the  whole  order  of  the 
respective  liabilities  of  the  parties.  It  is  not  upon  the 
trustees,  but  upon  the  county  that  the  prim&  facie  liability 
lies.  To  exempt  the  county  from  that  liability  a  special 
case  mtst  be  made  out ;  but  this  is  not  that  case.  [Here 
the  Court  stopped  him.] 

Bayley,  J.-^This  is  an  indictment  against  the  county  for 
not  repairing  a  bridge  in  a  highway,  and  by  the  statute  22 
Hen.  8.  c.  5.  the  obligation  of  repairing  bridges  upon  high- 
ways is  prim&  facie  cast  upon  the  county  at  large ;  and  in 
that  respect  it  is  exactly  analogous  to  the  obligation  on 
parishes  to  repair  their  own  highways.   This  being  a  bridge 
in  a  highway,  and  used  by  the  public,  we  are  to  see,  whe- 
ther there  is  any  thing  in  this  case  which  exempts  the  county 
at  large  from  the  obligation  of  being  called  upin,  in  the  first 
instance,  to  put  the  bridge  in  a  proper  state  of  repair.    The 
plea  suggests  the  different  circumstances  which  are  to  ex- 
onerate the  county  from  the  obligation ;  and  I  take  it  to  be 
clear  that  the  county  can  never  be  exonerated  from  its  obli- 
gation unless  there  is  an  obligation  expressly  thrown   on 
somebody  else.    The  plea  sets  out  a  road  act  for  public 

(a)  2  B.  and  A.  179. 
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purposes, — ^not  for.  the  private  benefit  of  individuals,  but  for 

public  purposes, — in  order  that  convenience  may  be  rendered     Xhelsnic 

to  the  public  in  passing  along  the  line  of  road  intended  to  v. 

I  Via 

be  repaired;   and,  amongst  other  things,  it  authorizes  the  Ihhabitants 
trustees  to  erect  bridges.    The  county  at  large  would  (if  no  ^       ®^ 
authority  was  given  by  act  of  parliament  to  particular  persons 
of  making  bridges  in  a  highway)  have  the  opportunity  of* 
opposing  the  erection  of  a  particular  bridge  in  the  highway, 
and  of  restraining  their  liability  to  keep  it  in  repair ;  but  if 
there  be  an  act  of  parliament  for  the  purpose,  then  it  supei^ 
sedes  the  right  which  the  county  would  have  of  preventing 
the  building  of  the  bridge.     Unless,  however,  the  act  of 
parliament  makes  a  special  provision  so  as  to  exempt  the 
county  at  large  from  its  common  law  obligation  of  keeping 
the  bridge  in  repair,  that  obligation  still  attaches.    The 
county  is  bound  at  common  law  to  keep  in  repair  a  bridge 
erected  under  such  authority,  unless  there  is,  upon  the  face 
of  the  statute,  an  express  exemption  in  its  favour,  throwing 
the  primary  liability  upon  other  persons.    Here  there  is  no 
express  exemption.    There  is  no  direction  in  the  statute, 
substituting  or  making  any  other  persons  primarily  liable  so 
as  to  exonerate  the  county.    The  act  authorizes  the  trus* 
tees  to  collect  tolls  to  a  certain  amount,  and  it  points  out  a 
variety  of  different  purposes  to  which  they  are  to  be  applied, 
but  there  is  no  express  direction  for  applying  any  part  of 
them   to  the  reparation  of  bridges.     They  are,  in  the  first 
place,  to  **  pay  and  discharge  all  the  charges  and  expenses 
of  obtaining  and  passing  the  act,  and  shall  apply  the  remain- 
der of  the  money  so  raised  in  erecting  gates  or  turnpikes, 
and  toll-houses,  and  in  amending,  widening,  turning,  alter* 
ing,  and  repairing  the  said  road,  and  in  defraying  the  ne- 
cessary costs,  charges,  and  expenses  attending  the  same,  and 
the  execution  of  the  act,  and  in  making  such  other  payments 
as  are  hereinbefore  directed,  and  to  such  other  purposes,  as 
are  hereinafter  mentioned,  and  to  no  other  use  or  purpose 
whatsoever/'    There  is,  therefore,  in  thi^  clause,  no  express 
direction  to  apply  any  of  the  money  towards  the  repair  of 
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bridges  erected  under  the  authority  of  the  act.     But  it  is 
contended,  though  there  are  no  express  words  directing  the 
V.  trustees  so  to  do,  yet  they  are,  notwithstanding,  liable  to 

Inhabitants  ^PP'^  '^^^  ^^"'^  ^°  ^^^^  ^^y*     ^^^  I  will  assume  for  the 
of  present  that  they  are  under  that  obligation ;   but  still,  in 

order  to  exonerate  the  county,  the  defendants  ought  to  have 
•  alleged  in  their  plea,  and  proved  at  the  trial,  that  the  trus- 
tees had  at  that  moment  sufficient  funds  in  order  to  have 
•done  those  repairs,  the  expense  of  which  would  otherwise 
have  attached  on  the  county  at  large.     Even,  however,  if 
that  could  be  proved,  it  would  not  be  an  answer  to  this 
indictment,  because,  unless  the  act  of  parliament  has  made 
the  trustees  primarily  liable,  the  common  law  obligation  in 
the  first  instance  attaches  upon  the  county.     If,  indeed,  the 
trustees  have  funds  which  are  available  for  this  purpose, 
the  county  has  a  right  to  look  to  those  funds  and  see  that 
they  are  properly  applied ;  but  the  common  law  obligation 
attaches  to  the  county  in  the  first  instance.    The  cases  of 
Mex  V.   The  West  Riding  of  Yorkshire  (a),  and  Rex  v. 
Netherthong  (6),  are  plain  and  direct  authorities  on  this 
point.    In  the  first  case,  a  bridge  was  made  by  ih6  trustees 
under  the  authority  of  the  road  act.    The  county,  therefore, 
had  no  opportunity  of  resisting  the  building  of  that  bridge; 
they  had  the  bridge  forced  upon  them ;  but  the  Court  was 
of  opinion  that  they  still  came  under  the  obligation  of  repair- 
ing it  whenever  from  time  to  time  it  required  repair.     Then 
as  to  the  case  of  Rex  v.  Netherthong^  if  we  merely  substitute 
the  words  '*  county,"  for  "  township,"  and  "  bridge,"  for 
*'  road,"  it  is  precisely  in  point  with  the  present.    There 
the  road  was  made  in  puisuance  of  an  act  of  parliament, 
and  there  was  a  much  more  express  provision  in  the  act  than 
here ;  for  there  was  there  a  distinct  ilirection  that  the  trus- 
tees should  from  time  to  time  repair  the  road  out  of  the 
money  collected  by  the  tolls.     Notwithstanding  that,  upon 
an  indictment  against  the  township  for  not  repairing  the 
iioad,  it  was  held,  that  as  the  township  stood  in  the  place 
(a)  2  East,  349.  (6)  S  B.  and  A.  179. 
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of  a  parish,  and  as  parishes  were  liable  in  all  parts  of  the        1825. 
kingdom  to  repair  their  own  roads,  the  indictment  was  wall 
brought.    The  cases  of  Rex  v.  Kent  {a)  and  Rex  v.  Lind^  v. 

Thp 

$iy  (6),  though  they  to  a  certain  degree  bear  on  this,  yet  are  Ij,hj^bitamts 
distinguishable  from  it.    In  each  of  those  cases  there  was  of 

a  ford  crossing  a  river  which  had  been  passable  for  the  pub-  * 

lie.  An  act  of  parliament  passed  in  each,  giving  to  the  navi- 
gation companies  power  to  apply  the  water  of  the  streams 
to  their  own  purposes,  as  they  thought  necessary,  and  to 
erect  such  bridges  as  they  deemed  requisite.  They  erected 
bridges  over  places  where  there  had  been  fords,  and  de- 
stroyed the  fords.  In  consequence  of  their  neglecting  to 
repair  the  bridges  so  erected,  indictments  were  preferred 
against  the  counties.  ''  No,"  said  the  Court,  ^'  the  counties 
are  under  no  obligation  to  repair  these  bridges.  They  were 
not  erected  for  the  benefit  of  the  counties,  nor  for  any  public 
purpose  whatever;  but,  for  the  private  purposes  of  the 
navigation  companies  respectively;  and  therefore,  all  the 
obligation  that  lies  upon  the  counties^  is  to  restore  the  fords 
to  the  state  in  which  they  were.  But  if  you  want  the  bridges 
repaired,  you  must  indict  the  trustees  under  the  acts  of  par- 
liament by  which  they  have  substituted  the  bridges  in  lieu 
of  the  fords  for  their  own  purposes.**  Upon  general  prin^ 
ciples^  therefore,  as  well  as  respects  the  provisions  of  this 
act  of  parliament,  I  think  the  obligation  of  repairing  this 
bridge  lies  upon  the  county  of  Oxford,  and,  therefore, 
there  must  be  judgment  for  the  crown. 

• 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  last  two 
cases  referred  to  by  my  brother  Bayley  are  distinguishable 
from  the  present.  In  those,  the  bridges  were  built  for  the 
private  purposes  and  benefit  of  the  trustees.  It  is  true  that 
when  built  they  were  used  by  the  public,  but  the  object  of 
building  them  being  for  private  advantage,  the  Court  held 
the  counties  not  liable  to  keep  them  in  repair.  In  this  case, 
the  bridge  is  not  built  for  any  private  object,  but  expressly 

(a)  13  East,  220.  (6)  U  Id.  317. 
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for  the  benefit  of  the  pablic.    I  am^  therefore,  of  opinion, 

that  the  moment  the  bridge  in  this  instance  was  built  by  the 

•0.  trustees,  the  common  law  liability  of  the  county  attached  to 

'^^^         keep  it  in  repair.    I  apprehend  the  principle  applicable  to 
Inhabitants         f  .       •   •       .  .         .  . 

of  parish  roads  is  equally  in  point  with  county  bridges.    AI- 

UxFORosBiBE  ^jjQygjj  trustccs  may  be  appointed  to  keep  a  turnpike  road 

in  repair,  and  have  tolls  which  they  are  bound  to  apply  to 
that  purpose,  yet  those  tolls  are  merely  in  aid  of  the  parish, 
and  that  obligation  upon  the  trustees  does  not  supersede  the 
liability  of  the  parish  at  common  law  to  keep  the  road  in 
repair.   The  only  question  in  such  cases  is,  whether  the  road 
is  a  public  highway,  for  if  it  be,  the  parish  is  primarily  liable, 
though  the  tolls  collected  under  the  turnpike  act  are  appli- 
cable in  aid  of  the  parish.    The  act  in  this  case  gives  the 
trustees  power  to  raise  money  by  tolls,  but  they  are  not 
liable  beyond  the  amount  which  they  may  lawfully  collect, 
nor  indeed  are  they  bound  to  lay  out  all  they  collect,  as- 
suming, that  they  can  with  propriety  apply  the  tolls  to  other 
purposes  beside  repairs.     All  the  cases  go  to  this,  that  if 
there  be  no  direct  obligation  substituted  for  that,  which  by 
law  attaches  to  the  parish  in  the  case  of  a  highway,  or  to 
a  connty  in  the  case  of  public  bridges,  the  original  primary 
obligation  remains  on  the  parish  and  the  county  severally 
and  respectively.  .   In  an  anonymous  case  in  Lord  Ray- 
mond's Reports  (a),  it  is  laid  down  by  Lord   Holi,  that 
if  particular  persons  are  made  chargeable  to  the  repairs  of 
highways  by  a  statute  lately  made,  and  become  insolvent, 
the  justices  of  the  peace  may  put  that  charge  upon  the  rest 
of  the  inhabitants.     That  doctrine  is  strongly  applicable 
to  this  case,  although  not  the  case  of  a  bridge.      So  in  Rex 
V.  Sheffield  (6),  which  is  a  stronger  case,  it  was  held,  that 
if  the  inhabitants  of  a  township,  bound   by  prescription 
to  repair  the  roads  within  the  township,  expressly  be  ex- 
empted by  the  provisions  of  a  road  act  from  the  charge  of 
repairing  new  roads  to  be  made  within  the  township,  that 
charge  must  necessarily  fell  upon  the  rest  of  the  parish. 
(a)  ^  Lord  Rayin.  725.  (b)  2  T.  R.  106. 
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Upon  the  principle  of  those  cases,  and  relying  also  upon  18£5. 
the  doctrine  in  Rex  v.  The  West  Riding  of  Yorkshire  and 

Rex  V.  Neiherihong,  I  am  of  opinion,  that  the  primary  obli-  v, 

gation   of  repairing  this  bridge  when  built,   being   ipso  •  4^^,ta,ixs 

facto  upon  the  county,  and  there  be^ng  no  express  exemp-  of 

tbn  in  this  act  of  parliament,  the  judgment  ought  to  be  O*'^*'^'"** 
entered  for  the  crown. 

LiTTLEDALE,  J. — I  think  that  the  liability  of  the  parish 
to  repair  roads,  and  of  the  county  to  repair  bridges,  both 
stand  upon  the  same  footing,  and  must  be  governed  by  the 
same  principle.  This  is  laid  down,  in  several  decided  cases, 
the  strongest  of  which  is  Rex  v.  Netherihongf  the  principle  of 
which  is,  I  think,  conclusive  of  the  present  question.  I  am 
of  opinion  that  the  onus  does  not  lie  upon  the  trustees  to 
shew  that  they  have  no  funds  sufficient  to  repair  this  bridge. 
The  primary  liability  to  repair  is  on  the  county,  and  if  the 
defendants  meant  to  avail  themselves  of  any  funds  in  the 
hands  of  the  trustees  applicable  to  that  purpose,  the  fiict 
ought  to  be  expressly  alleged  in  their  plea  and  proved  in  evi- 
dence, although  I  think  that  would  be  no  answer  in  law  to 
this  indictment^  for,  supposing  there  are  funds  applicable 
to  such  a  purpose,  they  would,  according  to  the  principle 
of  Rex  V.  Netherthong,  be  applicable  only  as  an  auxiliary 

fund  to  the  county  rate. 

Judgment  for  the  crown. 


The  Dqke  of  Somerset  v.  The  Inhabitants  of  the 

Hundred  of  Mere. 

XHIS  was  an  action  on  the  statute  9  Geo.  I.  c.  22,  to  Tbeo  Geo,  U 

recover  a  compensation  for  an  alleged  wilful  and  malicious  ^'  ^^:  ^  ^; 

.  requires  that 

aU  the  senrants  having  the  care  of  property  wilfully  destroyed  by  fire,  shall  be  examined 
before  a  magistrate^  before  the  owner  can  sue  the  hundred  for  damat;es. 

Where,  in  an  action  on  this  statute,  by  the  owner  of  property  wilfully  destroyed  by 
fire,  against  the  hundred,  it  appeared  that  plaintiff's  steward,  who  lived  a  mile  and  a 
quarter  from  the  property,  had  the  general  superintendance  of  it,  and  several  labourers 
employed  under  him,  worked  on  the  spot,  and  had  the  actual  care  of  it,  but  the  steward 
only  was  examined  before  the  magistrate: — ^Held,  that  the  requisites  of  the  statute 
were  not  complied  with,  and  that  the  action  was  not  maintainable. 

Qu^re,  Whether  a  steward  is  a  servant,  within  the  meaning  of  this  act* 
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destructiou  of  the  plaintiff's  property  by  fire. '  At  the  trial 
before  G arrow,  B.  at  the  Salisbury  Summer  assizes,  1824, 
of  a  verdict  was  taken  for  the  plaintiff,  damages  <£400,  subject 

SoMER^T     iQ  the  opinion  of  the  Court  upon  the  following  case : 
The 
^Tf  Mekb*!"       ^^^  ^^^^  ^^  Somerset,  before  and  at  the  time  of  the  fires 
hereinafter   mentioned,  was   the   proprietor   of  Rodmead 
Farm,  in  the  parish  of  Maiden  Bradley,,  in  the  hundred 
of  Mere,  and  county  of  IVilts.     In   November, .  1 8£0y  the 
duke  let  this  farm  by  indenture  of  lease,  which  is  to  be  re- 
ferred to  if  necessary  as  part  of  this  case,  for  a  term  of  seven 
years,  to   Cornelius  and  Joseph  Large,  as  joint  lessees. 
Cornelius  was  the  actual  occupier,  and  Joseph  was  joined 
in  the  lease  as  a  security.    The  lease  has  never  been  sur- 
rendered.    In  February,  1822,  a  distress  was  made  upon 
the  premises   for  rent;    and  shortly  afterwards  Cornelius 
Large  left  the  farm,  and  never  afterwards  returned  to  occupy 
it.       Upon   his  departing,  Joseph  Large  entered  upon  the 
occupation,  having  purchased,  for  about  <£800,  nearly  the 
whole  of  the  goods  upon  the  premises,  under  that  distress. 
On  the  28th  May  some  person  claimed  the  interest  in  the 
premises  as  provisional  assignee  of  Joseph  Large,  and  took 
possession,  and  Joseph  Large  acted  under  hira.    In  the 
middle  of  June,  however,  Joseph  Large  also  left  the  farm, 
and  never  afterwards  returned  to  occupy  it.     Joseph  Large 
departed  in  the  middle  of  the  hay  harvest,  leaving  an  arrear 
of  wages  due  to  his  labourers,  when  Michael  Fesling,  the 
duke's  steward,  who  lived  about  a  mile  and  a  quarter  from 
Rodmead  Farm,  in  order  to  secure  the  produce,  gave  direc- 
tions to  one  Neaie,  the  under-steward,  to  pay  the  labourers 
the  arrears  due  to  them,  and  continue  to  employ  them  in 
the  hay-making,  which  was  completed  under  his  directions, 
and  at  the  expense  of  the  duke.    The  persons  so  employed 
and  paid  by  the  duke's  steward,  used  the  stables  in  the 
farm  with  their  teams  and  horses.    The  hay  having  thus  been 
harvested,  on  the  night  of  the  29th  of  June,  a  bam  with 
three  floors,  a  range  of  stables,  a  range  of  cart-houses,  a 
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range  of  sheds  for  cattle,  several  out-houses  and  pig-sties, 
altogether  of  the  value  of  much  more  than  ^200,  together 
with  straw  in  the  bam,  the  produce  of  the  farm  during  of 

Large  s  occupation,  to  the  value  of  £45,  and  a  threshing  Somerset 
machine  erected  by  the  duke,  and  demised  with  the  premises,  The 
were  consumed  by  a  fire,  which  the  jury  found  wds  wilfully  ^||f  merb!^ 
and  maliciously  lighted  by  an  unknown  incendiary.  Within 
two  days  after  the  fire,  the  duke's  steward  gave  to  three  in- 
habitants of  the  parish  of  Maiden  Bradley,  the  notice  re- 
quired by  the  statute,  and  within  four  days  after  the  fire, 
gave  in  his  examination  on  oath  to  a  magis{rate  of  the  county, 
residing  at  Weatbury,  about  eight  or  nine  miles  from  Rod- 
mead,  but  not  in  the  hundred  of  Mere,  as  the  nearest  magis- 
trate that  could  then  be  got  by  the  said  M,  Fesling.  By 
the  lease  to  the  Larges,  the  straw  raised  on  the  farm  was 
to  be  consumed  on  the  premises,  and  what  was  unconsumed 
at  the  expiration  of  the  term  was  to  be  left  on  the  farm ; 
and  the  Larges  were  also  under  covenant  to  repair,  and  leave 
io  repair  the  premised,  without  any  exception  in  respect  of 
damage  done  by  fire.  The  Larges  never  having  returned, 
the  duke's  steward,  on  the  Sth  of  July,  distrained  for  rent 
due  at  Midsummer,  and  gave  a  notice  of  distress,  in  which 
the  farm  and  lands  were  stated  to  be  then  in  the  possession 
of  the  Larges,  as  tenants  of  the  farm  ;  which  notice,  if  ne- 
cessary, is  to  be  referred  to  as  part  of  this  case.  Under  that 
distress  he  took  all  the  produce  of  the  farm,  consisting  chiefly 
of  growing  crops,  which  were  subsequently  harvested  on  the 
premises,  under  his  directions,  and  at  the  expense  of  the 
duke,  but  no  further  steps  were  taken  with  respect  to  the 
goods  and  crops  so  taken  as  a  distress  as  aforesaid.  A 
staddle  bam  was  filled  with  wheat,  of  which  there  was  a 
also  a  separate  rick,  and  the  labourers  employed  had,  as  be- 
fore, the  use  of  the  stables.  At  the  respective  times  of  the 
«aid  fires  the  house  was  locked  up,  and  the  Larges  had  the 
key,  and  there  were  some  cheesevats  belonging  to  them  in 
the  house.  The  premises,  being  in  other  respects  unoc- 
cupied, were,  on  the  night  of  the  15th  of  September,  again 
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18£5.       wilfully  and  maliciously  set  on  fire  by  an  unknown  incen- 

^'^'v^'       diary  ;  when  the  staddle  bam,  worth  about  £250,  seventy 

The  Duke     gtacks  of  threshed  wheat  lying  therein,  part  of  the  produce 

SoMSMBT     of  the  distress,  and  worth  <£70,  a  wheat  rick,  part  of  the 

The         produce  of  the  distress,  and  worth  <£lOO,  a  heap  of  straw  in 

Ihhabitakts  the  farmyard,  part  of  the  produce  of  the  distress,  and  worth 

£4 :  105.  were  entirely  consumed.  Withm  two  days  after 
the  fire  the  duke^s  steward  gave  notice  thereof  to  the  inha- 
bitants of  Maiden  Bradley  aforesaid,  and  within  four  days 
after  the  fire  gave  in  his  examination  upon  oath  before  Sir 
Richard  C.  Hoare,  Baronet,  a  magistrate  of  the  county,  in- 
habiting  within  the  said  hundred  of  Mere.  The  incendiary 
was  never  discovered,  and  this  action  was  commenced  more 
than  six,  and  within  less  than  twelve  months,  firom  the  time 
of  both  fires. 

Bingham,  for  the  plaintifi^.  The  question  now  before  the 
Court  depends  upon  the  construction  which  they  will  give 
to  the  7th  and  8th  sections  of  the  act  of  parliament,  with 
reference  to  the  peculiar  facts  of  this  case;  and  in  order  to 
sustain  his  action,  the  plaintiff  must  make  out  two  propo- 
sitions: first,  that  he  had  a  legal  interest  in  all  the  property 
destroyed  at  the  time  of  its  destruction,  and  second,  that  he 
has  given  in  a  sufficient  notice  and  examination,  pursuant 
to  the  statute.  First,  as  to  the  plaintiff's  interest  in  the 
property.  This  statute  is  remedial  as  well  as  penal,  and 
the  remedial  parts,  therefore,  are  to  be  construed  liberally* 
It  does  not  define  the  interest  which  it  requires  a  party  seek- 
ing redress  under  its  provisions  to  have ;  it  says  merely  that 
every  person  who  shall  sustain  damage  shall  be  entitled  to 
a  remedy.  The  plaintiff  has  sustained  damage,  therefore 
the  precise  nature  of  his  title  to  or  interest  in  the  property 
is  immaterial.  He  was  cultivating  the  farm  at  the  time  of 
the  fire.  The  destruction  of  the  bams  has  compelled  him 
to  hire  others,  that  is  a  damage ;  the  sale  of  the  crops  seized 
under  the  distress  has  been  postponed,  that  is  a  damage; 
and  the  jury  by  their  verdict  have  found  that  he  has  sustained 
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damage.  Second,  as  to  the  notice  and  examination.  And 
here  three  questions  arise:  first,  whether  the  property 
destroyed  was  the  plaintiff's  property ;  second,  whether  the  of'" 

person  who  gave  in  the  examination  before  the  magistrate  Sonaaasf 
was  the  plaintiff's  servant;  and  third,  whether  that  person  The 
had  the  care  of  the  property.  Now  the  property  destroyed  ^"mmI^ 
must  have  belonged  to  the  plaintiff,  or  he  could  not  have 
sustained  damage,  and  the  jury  must  have  been  satisfied 
that  it  did,  or  they  would  not  have  given  him  damages.  But 
as  against  a  wrong-doer  it  was  clearly  his,  for  as  against  a 
wrong-doer  any  man  inay  call  that  property  his  own  of  which 
he  has  the  bare  possession,  however  tortious,  and  to  which 
the  wrong-doer  shews  no  title,  Cory  v.  Holt  (a).  In  this 
point  ©f  view  every  landlord's  premises  are  his  own,  as  well 
as  his  tenant's.  If  the  plaintiff*  had  been  able  to  prosecute 
the  offenders  in  this  case,  he  could  not  have  described  the 
buildings  in  the  indictment  as  the  property  of  the  tenants, 
who  had  deserted  them ;  he  must  have  described  them  as 
his  own:  because  hebavingjietaken  possession,  the  property 
was  Dot  in  them,  but  in  him.  Jrmorie  v.  Delamirie  (6), 
Drayton  v.  Dale(c)f  and  Hull  v.  Picker$giU  (d),9Lre  all  au- 
thorities in  support  of  that  rule  of  pleading,  and  all  there- 
fore support  the  principle  now  laid  down.  But  there  is  one 
case  of  Coombs  v.  Bradley  («),  decided  upon  the  statute  of 
WintQn{f),  which  seems  in  pari  materia  and  fully  in  point 
with  the  present.  There,  **  in  an  action  against  the  hun- 
dred, the  plaintiff  declared  that  he  was  possessed,  nt  de 
bonis  propriis  suis,  &c.  The  jury  found  the  plaintiff  was  a 
servant,  and  was  robbed  upon  the  road  of  30/.  of  his  master's 
money,  and  QOs,  of  his  own.  £t  per  Cur.  The  action  well 
lies  by  the  servant,  for  the  money  is  his,  and  he  is  possessed 
ut  de  bonis  propriis  against  all,  and  in  respect  of  all  but  him 
that  hath  the  very  right."  The  com  distrained  for  rent  was 
certainly  somewhat  in  a  different  situation  from  the  build- 

(fl)  Slra.  1888.  (6)Stra.  605.  (c)  Ante,  vol.  iii.  534. 

(<0  1  B.  &  B.  28S.  S.  C.  3  J.  B.  Moore,  612. 

(6)  9fialk. 6XS.  S. €.  4  Mod.  303.  Comb.  263.  (/)  13  £d.  1.  c.  1. 
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ings;  but  if  that  was  not  the  plaintiff's  property,  whose 
was,  or  could  it  be?  It  was  distrained  on  his  account,  and 
was  in  his  possession,  and  must  have  been  described  as  his 
property  in  an  indictment,  if  it  had  been  stolen.  Then  the 
person  who  gave  in  the  notice  and  examination  was  the 
^"(rfM*'^^""  plaintiff's  servant,  and  had  the  care  of  the  premises,  within 
the  meaning  of  the  act.  He  was  the  steward,  and  a  steward 
is  in  all  respects  a  servant ;  for  he  receives  wages,  takes 
orders,  and  performs  services.  He  had  also  the  care  of  the 
premises.  It  is  peculiarly  the  office  and  duty  of  a  steward 
to  have  the  care  and  management  of  his  master's  premises. 
The  case  finds  that  he  resided  about  a  mile  and  a  quarter 
from  the  spot  where  the  offence  was  committed ;  but  that 
is  immaterial,  for  he  had  the  care  of  the  whole  estate,  and 
so  he  swore  in  his  examination.  Upon  both  points,  there- 
forcy  it  is  submitted  that  the  plaintiff  has  made  out  his  right 
to  maintain  this  action. 

Campbell,  contri.  There  is  certainly  a  material  distinc- 
tion between  the  buildings  and  the  com,  but  the  plaintiff 
has  no  right  to  recover  in  respect  of  either.  He  had  no 
possible  interest  in  the  buildings  at  the  time  of  the  fire,  for 
he  had  granted  a  lease  of  them,  which  was  then  unexpired, 
and  which  had  not  been  surrendered  either  in  fact  or  in 
law.  He  was  only  the  reversioner,  and  if  he  was  in  pos- 
session, he  was  in  as  a  trespasser.  The  tenant  indeed  had 
left  the  farm,  but  he  had  taken  the  key  of  the  house  with 
.  him,  which  he  retained  up  to  the  time  of  the  fire,  though 
he  might  have  returned  it  at  any  moment  if  he  had  intended 
to  relinquish  possession.  The  steward,  therefore,  had  no 
authority  to  do  the  acts  which  he  did,  for  the  tenant  was  as 
much  in  the  legal  possession  of  the  house  as  if  he  had  con- 
tinued in  the  actual  occupation  of  it.  \Bayley,  J.  It  has 
been  held  that  an  action  is  maintainable  by  a  reversioner, 
or  a  trustee,  under  the  1  G.  1.  st.  2.  c.  5.  for  damages  for 
the  riotous  demolition  of  a  house  (a).]     It  has  certainly  been 

(a)  Vide  JisMfr  v,Giffbrdj  4  Burr.  3 J 41.  and  Priloket  v.  Waldron, 
5  T.  R.  14. 
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so  held  with  reference  to  that  statute,  but  there  is  no  similar 
decisioa  upon  the  9  G.  I.e.  22.  now  under  consideration. 
If  the  tenant  had  continued  in  the  actual  occupation  of  the  of 

farm,  it  is  quite  clear  that  this  plaintiff  could  not  have  main-      Somerset 
tained  this  action,  and  that  the  tenant  might.     The  7  th  and  The 

8th  sections,  when  read  with  reference  to  each  other,  seem  5'^MEaE  ^* 
plainly  to  confine  the  remedy  to  the  occupier.  The  lease 
granted  by  the  plaintiff  contained  a  covenant  to  repair;  the 
tenant  therefore  was  liable  to  the  plaintiff  to  make  good  all 
the  damage  done  on  this  occasion,  and  if  so,  the  plaintiff  in 
effect  sustained  no  damage.  Coombs  v.  Bradley  is  very  dis- 
tinguishable from  the  present  case,  for  there  the  servant  had 
the  legal  possession  of  the  property,  but  here  the  legal  pos- 
session was  not  in  the  plaintiff  but  in  the  tenant,  and  the 
property  must  have  been  laid  to  be  in  the  latter  if  a  prosecu- 
tion had  been  instituted  against  the  incendiaries.  But  even 
if  the  plaintiff  might  maintain  an  action  as  reversioner,  still 
he  must  sue  as  reversioner^  and  he  cannot  support  this  de- 
claration which  describes  him  tliroughout  as  the  present  pos- 
sessor and  actual  occupier  of  the  premises.  [^Holroyd,  J. 
Did  not  the  plaintiff's  act  of  taking  possession  of  the  farm 
operate  as  a  suspension  of  his  right  to  rent  from  the  tenant  i 
Because,  if  it  did,  his  possession,  though  wrongful,  is  still 
a  good  possession  as  against  a  wrong- doer.]  At  all  events 
the  plaintiff  cannot  recover  in  respect  of  the  com  burned  at 
the  second  fire.  That  had  been  distrained  under  the  1 1  G. 
2.  c.  19-  and  was  in  custodii  legis;  the  plaintiff,  therefore, 
had  no  possession  of  or  property  in  it,  for  the  distress  does 
not  alter  the  property,  so  as  to  take  it  from  the  tenant  and 
give  it  to  the  landlord,  Moore  v.  Pyrk^  (a).  By  the  2  fV, 
&  M.  sess.  1.  c.  t5.  s.  2.  the  plaintiff  had  authority  to  sell 
this  corn  under  the  distress,  but  that  was  all;  the  property 
still  remained  in  the  tenant,  and  the  possession  was  in  the 
law;  for  a  landlord  who  had  distrained  goods  has  no  pro- 
perty in  them,  and  cannot  maintain  trover  for  them,  Moneux 
V.  Goreham  (6).    The  9  G.  \.  c.  22.  gives  no  remedy  for 

(a)  11  East,  54. 

(h)  %  Sclwyn's  N.  P.  1196.  Sd  Ed.  MS.  Case 
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consequential  damages^  therefore  the  plaintiff  is  not  entitled 

to  any  remedy  for  the  damage  occasioned  by  the  postpone- 
The  Duke  ,  __  ,  .  ... 

of  ment  of  the  sale.    Then,  the  notice  and  exammation  given 

Somerset      j^  jjy  jj,g  plaintiff's  steward  do  not  satisfy  the  requisitions 
The         of  the  act.    It  must  be  admitted  that  a  steward  is  a  servant, 
on^EEE^"  though  he  can  hardly  be  called  a  menial  servant,  which  is 
clearly  what  the  legislature  meant  to  designate.    Assuming, 
however,  that  he  is,  in  the  general  sense  of  the  word,  the 
servant  of  the  plaintiff,  and  admitting,  therefore,  that  the 
notice  given  by  him  would  be  sufficient ;  still  he  certainly 
was  not  the  servant  who  had  the  care  of  the  premises,  and 
therefore  the  examination  given  by  him  most  clearly  will  not 
suffice.    It  is  said,  he  swears  that  he  had  the  care  of  the 
premises,  but  his  oath  is  not  evidence  upon  that  point  here. 
He  lived  far  from  the  spot ;  he  had  no  actual,  and  constant 
and  personal  care  of  the  premises  or  property:  he  was  only 
the  superintendant  of  other  persons  who  had,  and  who 
therefore  ought  to  have  been  the  parties  examined.     The 
servants  examined  must  be  those  who  have  the  actual  care 
of  the  property,  and  who  by  their  constant  proximity  to  it 
have  the  best  means  of  knowledge  of  the  circumstances 
of  the  fire  and  the  persons  of  the  incendiaries.    {^Bayley,  J. 
Must  not  the  offence  originate  in  malice  against  the  party 
suing,  in  order  to  support  the  action  ?]   Undoubtedly  it  must, 
and  it  has  been  recently  so  decided,  Curtis  v.  The  Hundred 
of  Godley  (a).    There  is  nothing  to  prove,  or  to  raise  the 
presumption  of  malice  against  the  Duke  of  Somerset  in 
this  case;  the  malice,  if  any,  must  have  been  against  the 
tenant.    {Bayleyy  J.    There  is  also  another  difficulty.    I 
tliink  it  has  been  held  that  where  there  are  more  servants 
than  one  in  the  care  of  property  wilfully  burned  or  destroyed, 
they  must  be  all  examined  before  the  magistrate :  if  so,  as 
there  were  evidently  more  than  one  in  the  care  of  this  pro- 
peVty,  and  only  one  was  examined,  is  not  that  a  fatal  objec- 
tion to  the  action  ?]    It  certainly  has  so  been  held ;  and  the 
objection  is  clearly  fatal  in  this  case. 

(a)  Ante,  vol.  ii.  419. 
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Bingham,  in  reply.  There  is  certainly  no  proof  of  malice 
against  the  plaintiff,  but  the  facts  of  the  case  afford  the 
strongest  presumption  of  it.  There  is  no  other  person  here 
against  M'hom  malice  could  be  felt,  and,  in  that  respect,  this 
case  differs  essentially  from  Curtis  v.  The  Hundred  of 
Godley.  It  is  true  that  there  were  other  servants  besides  (5^"^,  ^ 
the  steward  employed  upon  the  premises  and  upon  this  very 
property;  but  they  had  no  charge  of  it;  no  confidence  or 
trust  was  reposed  in  them :  the  steward  was  the  confidential 
servant,  he,  and  he  only,  had  the  care  of  the  property,  and 
he  was  the  only  proper  person  to  be  examined  on  the  sub- 
ject. Nesham  v.  Armstrong  (a)  differs  from  this  case,  for 
there  several  partners  were  jointly  interested  in  the  property, 
but  here  the  parties  not  examined  are  the  inferior  servants 
of  the  one  only  person  who  had  any  interest  in  the  property 
at  all.  The  present  construction  of  the  statute  is  confirmed 
by  the  judgment  of  Best,  C.  J.  in  the  late  case  of  Short  v. 
Hubbard  (jb);  and  Crosby  v.  fVadsworth  (c)  is  an  additional 
authority  for  saying  that  the  plaintiff  here  had  such  a  special 
occupancy  as  gave  him  a  title  against  a  wrong-doer,  and 
therefore  entitles  him  to  maintain  this  action. 

Batlby,  J. — Upon  the  first  point,  namely,  whether  the 
plaintiff  had  such  an  interest  in  the  property  destroyed,  as 
entitles  him  to  a  remedy  under  the  statute,  I  do  not  think 
it  necessary  to  give  any  opinion,  because  my  judgment  is 
formed  entirely  upon  the  second  point,  namely,  the  sufii- 
ciency  of  the  notice  and  examination.  The  object  of  the 
proviso  in  section  8,  which  makes  them  necessary,  clearly 
was,  that  before  the  injured  party  should  be  allowed  to  bring 
his  action  for  compensation,  he  should  give,  by  himself,  or 
his  servants,  the  best  proof  he  could  that  the  offenders  were 
unknown,  and  that  all  possible  information,  tending  to  the 
discovery  of  the  offenders,  should  be  obtained  from  all  th^ 

(a)  1  fi.  and  A.  146.  (6)  2  Bing.  250. 

(c)  6  East,  602.    See  1  Inst.  4.  b.    Fitz.  Abr.  Tres.  149.     Bro.  Abr. 
Tres.  273.  and  3  Burr.  18S6. 
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parties  capable  of  giving  it.    It  was  upon  this  principle  that 
Neshrnn  v.  Armstrong,  which  was  an  action  upon  tlie  1  G.  1., 
of  the  words  of  which  are  similar  to  those  of  the  9  G.  1.,  was 

Somerset     decided,  and  it  was  there  held,  that  where  more  than  one 
The  person  had  the  care  of  the  house^  the  examination  of  one 

^^oJ^MebI^^  only  was  not  sufficient.  That  decision  applies  directly  to 
the  present  case.  One  servant  only  was  examined  here. 
The  farm  was  under  his  superintendance^  but  the  property 
was  in  the  actual  care  and  custody  of  other  servants  em- 
ployed under  him,  who  resided  both  by  day  and  night  much 
nearer  to  the  premises  than  him,  and  who  were,  conse- 
quently, in  every  point  of  view,  much  more  likely  to  give 
information,  and  much  more  proper  to  be  examined.  Upon 
this  single  ground,  therefore,  that  the  examination  of  the 
steward  was  not  an  examination  of  the  servants  who  had 
the  care  of  the  buildings  and  property,  within  the  meaning 
of  the  statute,  I  am  of  opinion  that  the  plaintiff  cannot 
maintain  this  action,  and  that  judgment  of  nonsuit  must  be 
entered. 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  think  the 
proviso  of  the  statute  has  not  been  complied  with  either  in 
the  letter  or  the  spirit.  It  seems  to  me  that^the  only  servants 
who  had  the  care  of  the  property  were  not  examined;  for 
that  the  steward  had  only  the  superintendance  of  the  infe- 
rior servants,  and  had  himself  nothing  like  the  care  of  the 
property.  Upon  this  ground  it  is  quite  clear  that  the  action 
is  not  maintainable. 

LiTTLEDALE,  J. — In  Order  to  comply  M'ith  the  terms  of 
the  proviso,  all  the  servants  who  have  the  care  of  the  pro- 
perty must  be  examined ;  here  not  one  of  them  was  exa- 
mined; for  I  cannot  consider  the  steward  as  a  servant  having 
^e  care  of  the  property,  either  in  common  parlance,  or 
within  the  meaning  of  the  act 

Judgment  of  nonsuit* 
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Waterhouse  and  others  v.  Keen. 

A.SSUMPSIT,  on  the  money  counts.     Plea,  non-assump-  act  imposed  a 

sit,  and  issue  thereon.     At  the  trial  before  JbboU, C.J.  at  ^^"»  ^""^  VP*'" 

,  ,    ,  every  carnage 

the  London  adjourned  sittings  after  Michaelmas  term,  1822,  drawn  by 
the  plaintiffs  obtained  a  verdict,  damages  \7l.2s.6d.y  sub-  upcm  every** 
ject  to  the  opinion  of  the  Court  upon  the  following  case,      horse  not 
The  plaintiffs  were  the  proprietors  of  the  Birmingham  then  upon 
Balloon  Coach.     The  defendant  was  lessee  of  certain  tolls  ^^e^y  drove  of 
imposed  suid  continued  by  several  acts  of  parliament  passed  with  a  proviso, 
for  repairing  the  road  from  Dunchurch  to  Stonebridge  in  "ha* on"  t'u'^* 
the  county  of  Warwick.     By  the  42  G.  3.  the  former  tolls  should  be 
were  repealed,  and  it  was  provided  that  the  following  tolls        person  re- 
should  be  demanded  and  taken : —  passing  on  the 

B&me  d&v  with 

For  every  coach,  berlin,  landau,  chariot,  calash,  chaise,  the  same 
chair,  hearse,  caravan,  or  litter,  drawn  by  six  horses,  mares,  r^*"*®*'  cattle, 
geldings,  or  mules,  2s.;  and  drawn  by  4  or  more  horses,  carriages.*' 
nuu-es,  geldings,  or  mules.  Is.  6rf.;   and  drawn  by  2  or  3  coach^dramT" 
horses,  mares,  geldings,  or  mules,  is.  by  4  horses, 

For  every  calash,  chaise,  or  chair,  drawn  by   1  horse,  {he  morning, 
mare,  gelding,  or  mule,  6d.  »°^  !"  ^^«  , 

T.  t      -        t         1  1  i-   1      ^  If       evening  of  the 

Jror  every  wifggon  having  the  sole  or  bottom  of  the  fellies  same  day  re- 

of  the  wheels  thereof  of  the  breadth  of  l6  inches.  Is.;  and  P.*"®^  ^"*' 

'        '  the  same 

of  the  breadth  of  9  inches,  2s.  driver,  but 

For  every  waiu,  cart,  or  other  carriage,  having  the  sole  or  horses  and  " 
bottom  of  the  fellies  of  the  wheels  thereof,  of  a  less  breadth  passengers:— 
than  9  inches,  drawn  by  6  or  more  horses,  mares,  geldings,  second  toll 
mules,  or  oxen,  2s.;  and  drawn  by  4  or  more  horses,  mares,  J^**  ^^^  P^J*" 

The  same  act  enacted  "  that  no  action  should  be  commenced  against  any  person  for 
any  thinj;  done  in  pursuance  of  the  act,  until  21  days*  notice  should  be  given  to  the 
clerk  of  the  trustees,  or  after  sufficient  satisfaction  or  tender  thereof  made  to  the  party 
aggrieved,  or  after  six  calendar  months  next  after  the  fact  committed;  and  that  every 
such  action  should  be  brought  in  the  county  or  place  where  the  matter  should  arise,  and 
not  elsewhere;  and  the  defendant  should  and  might  at  his  election  plead  specially, 
or  the  general  issue,  not  guilty,  and  give  evidence  that  the  same  was  done  in  pursuance 
and  by  the  authority  of  ihat  act."  In  Assumpsit  against  a  toll  collector,  to  recover  the 
aoiouQt  of  tolls  improperly  collected  by  him: — Held,  that  the  venue  should  have  been 
laid  io  the  county  where  the  tolls  were  collected,  and  that  the  defendant  was  entitled 
to  91  days'  notice  of  action. 
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1825.       geldings,  mules,  or  oxen,  l5.  Sd,;  and  drawn  by  3  horses, 
^y  mares,  geldings,  mules,  or  oxen,  is,  4c/.;  and  drawn  by  one 

V.  horse,  mare,  gelding,  mule,  or  ox,  6d. 

^^^'  For  every  horse,  mare,  gelding,  mule,  or  ass,  laden,  or 

unladen,  and  not  drawing,  \d. 

For  every  drove  of  oxen,  or  neat  cattle,  lOd.  per  score, 
and  so  in  proportion  for  any  greater  or  less  number.  , 

It  was  also  provided,  that  no  more  than  one  toll  should 
be  demanded  or  taken  from  any  person  or  persons  for  pass- 
ing or  repassing  the  same  day  with  the  same  horses,  cattle, 
beasts  and  carriages,  through  all  the  toll-gates  or  turnpikes 
to  be  continued  or  erected  by  virtue  of  the  act,  in  the  whole 
length  of  that  part  of  the  said  road  which  lies  between  Dnn^ 
church  and  the  city  of  Coventry;  but  that  all  and  every 
person  and  persons  having  paid  the  said  tolls  should  pass 
and  repass  with  the  same  horses,  cattle,  beasts  and  carriages, 
toll  free  during  such  day  through  all  the  other  toll-gates  or 
turnpikes  within  that  division. 

From  the  15th  March,  1819,  to  the  6th  Notfember,  1819, 
the  Balloon  stage-coach,  drawn  by  4  horses,  in  its  way 
from  London  to  Birmingham,  passed  through  the  Ryton 
gate,  one  of  the  gates  erected  and  continued  under  the  au- 
thority of  the  last  mentioned  act,  and  situate  in  the  county 
of  Warwick,  between  Dunchurch  and  Coventry,  at  6 
o'clock  in  the  morning,  daily,  when  a  toll  of  Is.  6d.  was 
demanded  from  the  plaintiff's  coachman  and  received  by  the 
collector  as  agent  for  and  on  account  of  the  defendant. 
The  same  coach  repassed  through  the  same  gate,  with  the 
same  coachman,  but  with  different  horses  and  passengers, 
in  its  way  back  to  London,  at  7  o'clock  in  the  evening, 
daily,  on  which  the  said  toll  had  been  so  paid  as  aforesaid, 
when  a  second  toll  of  l5.  6d.  was  demanded  by  the  defend- 
ant's agent,  and  paid  by  the  plaintiff's  coachman,  after  pro- 
•*  testing  against  the  legality  of  the  demand. 

By  the  10  G.  3.,  one  of  the  acts  passed  for  repairing  the 
said  line  of  road,  it  was  provided,  that  no  action  or  suit 
should  be  commenced  against  any  person  or  persons  for  any 
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thing  doue  in  pursuance  of  that  act,  or  the  said  former  acts, 
until  21  days'  notice  should  be  given  thereof  to  the  clerk  to 
the  said  trustees,  or  after  sufficient  satisfaction  or  tender 
thereof  had  been  made  to  the  party  or  parties  aggrieved,  or  Kbew. 
after  six  calendar  months  next  after  the  fact  committed;  and 
every  auch  action  or  suit  should  be  laid  or  brought  in  the 
coua^  or  place  where  the  matter  should  arise,  and  not 
elsewhere;  and  the  defendant  or  defendants  in  every  such 
action  or  suit  should  and  might,  at  his  or  their  election, 
plead  specially,  or  the  general  issue,  not  guilty,  and  give  that 
act  and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon,  and  that  the  same  was  done  in  pursuance  and  by 
the  authority  of  that  act.  And  if  the  same  should  appear 
to  be  so  done,  or  that  such  action  or  suit  should  be  brought 
before  21  days'  notice  should  be  given  thereof  as  aforesaid, 
or  after  a  sufficient  satisfaction  made  or  tendered  as  afore- 
said, or  after  the  time  limited  for  bringing  the  same  as  afore- 
said, or  should  be  brought  in  any  other  county,  then  the 
jury  should  find  for  the  defendant  or  defendants. 

By  the  42  G.  3.,  it  was  enacted,  that  the  before  mentioned 
acts,  and  all  and  every  the  clauses,  powers,  penalties,  for- 
feitures, provisions,  matters,  and  things  whatsoever,  therein 
contained,  except  such  as  related  to  exemptions  from  stamp 
duties,  should  be,  and  the  same  were  further  continued  for 
and  during  the  term  thereinafter  mentioned,  namely,  21  years 
firom  the  22d  June,  1802. 

Dover,  for  the  plaintiff.  There  are  three  questions  in  this 
case.  First,  whether  the  action  ought,  necessarily,  to  have 
been  brought  in  the  county  of  Warwick;  second,  whether 
it  was  necessary  to  give  the  defendant  2 1  days'  notice  of 
action;  and  third,  whether  the  toll  taken  upon  the  return  of 
the  coach,  could  be  legally  exacted.  The  first  two  questions 
resolve  themselves  in  principle  into  one,  and  may  both  be 
answered  in  the  negative.  The  act,  rendering  those  for- 
malities necessary,  applies  exclusively  to  actions  of  tort, 
whereas  this  is  an  action  of  assumpsit.    The  act  provides 
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that  no  acUon  shall  be  commenced  after  satisfection  made 
or  tendered  to  the  party  aggrieved,  and  that  the  ^defendant 
v,  may  plead  not  guilty^  both  which  provisions  plainly  allude 

^**^-        to  actions  of  tort,  and  not  to  actions  of  assumpsit.    [Bay- 
leyy  J.     Not  guilty  may  be  a  good  plea  to  a  declaration  in 
assumpsit.]     None  of  the  statutes  requiring  notice  of  action 
have  been  held  to  extend  to  actions  of  assumpsit     In  Irving 
Y.  Wilson  (a),  where  an  excise  officer  seized,  as  forfeited, 
goods  which  were  not  liable  to  forfeiture,  and  took  money 
from  the  owner  to  release  them,  the  Court  held  that  as* 
sumpsit  for  money  had  and  received  would  lie  to  recover 
back  the  money,  although  no  notice  of  action  had  been 
given.    [Bayley,  J.  The  ground  of  that  decision  was  that  the 
money  was  not  taken  colore  oflScii.]    That  distinction  will 
apply  here,  for  the  second  toll  was  not  legally  due,  the  ex* 
action  of  it,  therefore,  was  not  an  act  done  in  pursuance  of 
the  act,  or  colore  officii.    In  Greenn^ay  v.  Hurd  {b),  which 
was  also  an  action  of  assumpsit,  it  was,  indeed,  held  that  an 
excise  officer  who  had  received  duties  not  legally  payable, 
was,  nevertheless^  entitled  to  notice  of  action,  but  that  was 
on  the  ground  that  he  received  the  money  bon&  fide,  believ- 
ing it  to  be  legally  due,  and  proved  the  honesty  of  his  in- 
tentiou  by  paying  it  over  to  his  superior  officer.     It  was 
decided  in  Vmphelby  v.  McLean  (c),  that  in  an  action  for 
money  had  and  received  brought  against  collectors  for  ex- 
cessive charges  on  a  distress  for  arrears  of  taxes,  the  defend- 
ants were  not  entitled  to  notice  under  the  43  G.  3.  c.  92. 
s.  70.;  and  yet  that  statute  provides  that  no  writ  or  process 
shall  be  sued  out  for  any  thing  done  hi  pursuance  of  that 
act,  until  after  a  month's  notice.     [Bay let/,  J.   There  the 
cause  of  action  was,  not  the  taking  the  money,  but  the  neg- 
lecting to  refund  the  surplus,  which  could  not  be  done  colore 
officii.]     Neither  was  the  taking  of  the  money  here  colore 
officii,  not  an  act  done  pursuant  to  the  statute,  because  it 
was  not  legally  due.     A  doubt  was  once  expressed  by  Lord 
Elleuboroug/i,  with  respect  to  the  London  Docks  Act,  whe- 
(a)  4  T.  R.  485.         (*)  4  T.  R.  553.         (c)  1  B.  &  A.  42. 
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ther  notice  was  necessary  in  an  action  of  assumpsit :  Wallace 
T.  Smith  (a):  the  point,  however,  was  not  decided^  therefore 
the  case  cannot  be  relied  on.  Secondly ,  the  defendant  was 
not  authorized  to  exact  the  second  toll  for  the  same  carriage  K£en. 
and  horses  during  the  same  day.  In  Williams  v.  Sangar  (b) 
the  toll  was  upon  every  horse  and  every  carriage  that  passed 
the  gate ;  the  exemption  was  in  favour  of  every  person  who 
had  paid  once  during  the  day,  repassing  with  the  same  car- 
riage or  horses :  and  it  was  held  that  a  second  toll  was  not 
payable,  during  the  same  day,  for  the  same  carriage,  though 
drawn  by  different  horses,  if  the  same  in  number.  Le  Blanc, 
J.,  in  his  judgment,  observed,  "  the  duty  is  not  laid  on  the 
hones  drawing  a  carriage,  but  on  the  carriage  drawn  by  so 
many  horses/^  So  here,  the  toll  is  not  upon  horsey,  but  upon 
carriages  drawn  by  horses.  In  G  ray  v.  Shilling  (c),  where  the 
toll  was  precisely  the  same,  it  was  held,  that  one  toll  having 
been  paid  on  horses  passing  with  a  carriage,  a  second  toll 
was  not  demandable  on  the  same  horses  returning  the  same 
day  with  a  different  carriage.  In  Loaring  v.  Stone  {d),  where 
the  exemption  was  for  repassing  with  the  same  horses  and 
carriages,  it  was  held  that  a  second  toll  was  demandable  for 
a  different  carriage,  repassing  the  same  day,  drawn  by  differ- 
ent horses:  but  that  was  because  the  toll  there  was  upon 
horses  drawing  carriages,  whereas  here  it  is  upon  carriages 
drawn  by  horses.  It  must  be  admitted  that  in  this,  as  in 
the  case  last  cited,  the  exemption  is  for  repassing  with  the 
same  horses,  cattle,  beasts  and  carriages,  whereas  in  fVil- 
liams  V.  Sangar  (e)  the  word  or  was  used ;  but  considering 
the  words  in  the  order  in  which  they  stand,  and  construing 
them  reddendo  singula  singulis,  and  so  as  to  give  the  ex- 
empting clause  its  full  effect  and  operation,  the  word  and 
here  must  be  read  or,  because  else  the  clause  cannot  extend, 
as  it  clearly  was  meant  to  do,  to  persons  repassing  with  the 
same  horses,  cattle,  or  beasts,  not  laden. 

(fl)  5  East,  115.  (h)  10  East,  66. 

(c)  1  J.  B.  Moore,  371.  2  B.  &  B.  80.  S.  C. 

id)  Ante,  vol.  iii.  797.  («)  10  East,  66. 
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Reader,  contri.    It  is  hardly  requisite  to  cite  authorities 
upon  the  first  two  points,  for  the  words  of  the  act  decide 
9^  them.    The  act  expressly  requires  that  this  defendant  should 

Keen.  have  notice,  and  that  the  action  should  be  brought  in  the 
county  of  Warwick.  The  action  is  founded  upon  an  act 
done  in  pursuance  of  the  statute,  for  the  defendant  de- 
manded the  toll  in  his  character  of  collector,  and  the  plain- 
tiff's coachman  paid  it  to  him,  under  protest  indeed,  as  col- 
lector. The  doubt  expressed  by  Lord  Ellenborcugk  in 
Wallace  v.  Smith  (a)  sprung  entirely  out  of  the  decision  in 
Irving  V.  Wilson  (6),  but  the  latter  of  those  cases  is  very 
distinguishable  from  the  present.  There,  the  act  done  by 
the  custom-house  officer,  namely,  the  receipt  of  money  for 
the  release  of  goods  which  he  had  seized,  but  which  turned 
out  not  to  be  liable  to  seizure,  was  not  an  act  done  in  pur- 
suance of  the  statute,  and  therefore  it  was  clear  that  the  de- 
fendant was  not  entitled  to  notice  under  the  23  G.  3*  c.  70. 
8.  SO.     It  is  admitted  on  the  other  side  to  have  been  held 

0 

in  Greenway  v.  Hard  (c),  which  was  an  action  of  assumpsit^ 
that  an  excise  officer  was  entitled  to  notice  of  an  action 
brought  against  him  to  recover  duties  illegally  received  by 
him,  because  he  was  acting  in  his  character  of  excise  officer; 
and  yet  the  very  objection  now  relied  on,  namely,  that  the 
statute  was  confined  to  actions  of  tort,  was  raised  in  that 
case.  Umphelby  v.  McLean  (d)  has  no  bearing  upon  this  cmse, 
for  there  the  act  was  not  done  in  pursuance  of  the  statute, 
and  here  it  most  clearly  was.  The  same  distinction  applies 
also  to  the  recent  case  of  Morgan  v.  Palmer  (e),  where  the 
Court  held  a  magistrate  not  entitled  to  notice  of  action,  be- 
cause the  fee  paid  him  was  received,  not  in  his  character  of 
magistrate,  but  for  his  own  private  emolument.  But> 
secondly,  the  defendant  was  justified  in  demanding  and 
taking  the  toll  in  question.  The  toll  is  imposed  upon 
carriages  drawn  by  horses;  the  exemption  is  in  favour  of 
persons  repassing  during  the'same  day  with  the  same  horses 

(a)  6  East,  115.  (5)  4  T.  R.  485.  (c)  4  T.  R.  553. 

(d)  1  B.  &  A.  43.       (e)  Ante,  vol.  iv.  283. 
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OJM^  carriages:  the  plaintiff,  therefore,  is  liable  to  the  toll,        1825. 
aod  does  not  come  within  the  exemption,  because  he  was 
Dot  a  person  repassing  with  the  same  horses  mid  carriage,  v, 

as  the  case  expressly  states,  for  both  the  horses  drawing  the  Keen. 
carriage,  and  the  persons  conveyed  in  and  upon  it,  were  dif- 
ferent. The  plaintiff  can  only  succeed  by  substituting  in 
the  exempting  clause  the  word  or  for  the  word  and^  and 
that  cannot  he  done.  Williams  v.  Sangar  (a),  therefore,  is 
no  authority  for  the  plaintiff,  for  there  the  words  of  the  ex- 
^pting  clause  were,  "  the  same  horses  or  carriage,"  and 
they  were  doubtless  the  same  in  Gray  v.  Shilling  (6),  for 
the  two  cases  are  put  in  precisely  the  same  point  of  view 
by  Dallas,  C.  J.  in  his  judgment  in  the  latter.  Loaring  v. 
Stone  (c)  is  in  substance  the  same  case  as  the  present,  and 
qpon  the  authority  of  that  case  it  is  clear  that  the  defend- 
aat  was  entitled  to  demand  and  take  this  toll. 

Dover,  in  reply,  shortly  contended  that  Morgan  v.  Palmer 
was  a  case  in  point,  and  was  conclusive  to  shew  that  notice 
of  action  was  not  necessary  in  the  present  case. 

BaVlby,  J. — ^This  case  presents  two  questions.  First, 
whether  the  action  is  properly  brought ;  and,  second,  whe- 
ther the  plamtiffs  are  liable  to  the  payment  of  ^  second  toll 
upcm  the  same  carriage  repassing  on  the  si^me  dsff,  through 
the  same  gate,  with  the  same  driver,  but  with  differeat 
horses  and  different  passengers.  .  Our  opinion  is  against  the 
plaintiffs  on  die  first  point,  and  o^r  judgment,  consequently, 
will  be  that  a  nonsuit  shall  be  entered;  but  as  our  opinion 
is  in  fiavour  o^  the  plaintiffs  on  the  second  point,  apd  that 
opinion  seems  to  us  important  for  the  interests  of  the  pub- 
lic to  be  made  known,  we  think  it  right  to  explain  the 
grounds  upon  which  it  is  formed.  This  act  of  parliament, 
like  all  others  of  the  like  nature,  must,  if  possible,  be  con- 
strued with  reference  to  the  particular  words  adopted  in  it; 

(a)  10  East,  66.  (b)  1  J.  B.  Moore,  371.  3  B.  &  B.  SO.  S.  C. 

(e)  Ante,  vol.  iii.  797. 
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but  if  those   \vords  have  an   equivocal  import,  and  the 
meaning  of  the  act  thereby  becomes  doubtful,  then  it  must 

1V^AT£RH0US£ 

t^.  be  construed  according  to  the  well  known,  just,  and  esta- 

Keev.  Wished  rule  of  law,  namely,  most  strongly  in  favour  of  the 
public  upon  whom  it  tends  to  impose  a  burthen.  Now,  the 
act  imposes  a  toll,  first,  upon  carriages  drawn  by  horses, 
(not  upon  horses  drawing  carriages,)  and  afterwards  upon 
horses  not  drawing,  and  upon  cattle,  separately:  and  ex- 
empts from  a  second  toll  all  persons  repassing  the  same  day, 
with  the  same  horses,  cattle,  beasts,  and  carriages.  Then 
the  question  arises  how  the  word  "  and"  in  the  exempting 
clause  is  to  be  construed,  for  upon  the  construction  of  that 
single  word  this  question  entirely  turns.  The  clause,  un* 
doubtedly,  applies  exclusively  to  the  same  persons  repassing 
on  the  same  day,  that  is  the  same  persons  who  were  liable 
to  the  payment  of  the  toll  on  first  passing.  If  the  word 
'^  or  "  had  been  adopted  in  this  clause,  instead  of  the  word 
''  and,"  it  is  quite  clear  that  this  case  would  have  been  go- 
verned by  Williams  v.  Sangar  (a),  and  the  plaintiffs  would 
not  be  liable  to  the  second  toll.  Some  of  the  obscurity 
attached  to  this  clause  arises  from  the  improper  introduc- 
tion^ of  the  words  "  cattle"  and  *'  beasts,"  between  the 
words  "  horses"  ''  and  carriages."  But  previous  clauses 
had  imposed  a  duty,  first,  on  carriages  drawn  by  horses, 
mares,  geldings,  or  mules;  then,  on  horses,  mares,  geldings, 
or  mules  not  drawing;  then,  on  droves  of  oxen,  or  neat 
cattle.  Then,  reddendo  singula  singulis,  the  exemption 
must,  I  think,  be  taken  to  apply,  separately  and  individually, 
to  every  thing  which  is  previously  made  the  subject  of  tax- 
ation, and  the  whole  clause  must  be  construed,  not  con- 
junctively, but  distributively.  Then  the  result  will  be  this. 
If  you  repass  the  same  day  with  the  same  carriage,  you  are 
to  pay  no  toll ;  if  you  repass  the  same  day  with  the  same 
horses,  not  drawing,  you  are  to  pay  no  toll ;  if  you  repass 
the  same  day  with  the  same  drove  of  oxen,  or  neat  cattle, 
you  are  to  pay  no  toll.    There  is  nothing  in  the  exempting 

(a)  10  East,  6«. 
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ckose  to  connect  the  word  "  carriages"  with  the  word 
^  horses/'  or  to  shew  that  it  is  meant  to*  apply  only  to  the 
same  carriages  repassing  drawn  by  the  same  horses;  and  ~  v. 
consequently,  it  seems  to  me  that  the  same  carriage,  driven  ^^**- 
by  the  same  person,  that  is  the  person  originally  liable  to 
pay  toll,  repassing  the  same  day,  is  exempt  from  a  second 
toll,  whether  drawn  by  the  same  or  by  different  horses. 
Such  a  construction  will  be  assimilating  the  decision  in  this 
case  to  that  in  Williams  v.  Sangar  (a),  which  case  differs 
from  the  present  only  in  the  single  particular  already  pointed 
out;  and  such  an  assimilation  is  extremely  desirable,  for 
it  is  Tery  much  for  the  interest  of  the  public  that  the  same 
construction  should  be  put  upon  acts  of  parliament  so 
nearly  the  same,  and  that  nice  and  subtle  distinctions  should 
not  be  suffered  to  prevail^  where  real  and  important  differ- 
ences in  the  liability  of  individuals  must  result  from  them, 
though  such  differences  were  never  anticipated  or  intended. 
Loaring  v.  Stone  (6)  is  quite  distinct  from  the  present  case, 
for  there  the  toll  was  not  imposed  upon  carriages,  but  upon 
horses  drawing  carriages,  and  the  word  ''  and,''  in  the  ex- 
empting  clause,  clearly  applied  to  the  same  horses  drawing 
the  same  carriages.  Upon  the  first  question,  which  is 
one  of  very  general  importance  also,  I  am  of  opinion,  both 
upon  the  arguments  used  and  the  authorities  cited,  that  the 
defendant  was  entitled  by  the  protecting  clause  of  the 
10  G.  3.  to  twenty-one  days'  notice  of  action,  and  that  the 
plaintiffs  were  bound  to  lay  the  venue  in  the  county  of  fVar" 
mckj  where  their  cause  of  action  arose.  Undoubtedly 
there  are  several  expressions  in  that  clause  which  seem 
peculiarly  applicable  to  actions  of  tort,  but  in  considering 
such  a  subject  we  are  to  look  rather  to  the  substance  than 
to  the  form  of  the  action.  There  are  many  cases  in  which, 
though  the  subject  matter  of  the  action  is  a  tort,  the  plain- 
tiff may  waive  the  tort,  and  bring  assumpsit,  but  still,  he 
mast  comply  with  the  substantial  provisions  of  the  statute 
which  gives  the  right  of  action,  for  he  must  not,  by  adopt- 
ing any  particular  form  of  action,  oust  the  defendant  of  the 
(o)  10  East,  66.  (6)  Ante,  vol.  iii.  797. 
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privilege  which  the  statute  was  intended  to  give  bira.    The 
clause  states,  ^*  that  no  action  or  suit  shall  be  commenced 
9,  against  any  person  for  any  thmg  done  id  pursuance  of  tai» 

Kbeit.        juj^  qj  thg  gjQj  former  acts,  until  twenty-one  days'  notice 
thereof  shall  be  given  to  the  clerk  to  the  trustees,  or  after 
sufficient  satisfaction  or  tender  thereof  hath  been  made  to 
the  party  aggrieved;  or  after  six  calendar  months  nest  after 
the  act  committed ;  and  every  such  action  or  auit  shall  be 
laid  or  brought  in  the  county  or  place  where  the  matter  shall 
arise  and  not  elsewhere,  and  the  defendant  in  every  such 
action  or  suit  shall  and  may  at  his  election  plead  specially, 
or  the  general  issue,  not  guilty;  and  give  this  act,  and  the 
special  matter  in  evidence  at  any  trial  to  be  had  thereupon, 
and  that  the  same  was  done  in  pursuance  and  by  the  autho- 
rity of  this  act."     Now,  if  this  action  is  brought  in  con- 
sequence of  a  thing  done  substantially  in  pursuance  of  the 
act,  it  is  a  case  within  the  act,  and  the  question  is,  whether 
this  clause,  taken  altogether,  is  confined  to  actions  of  tort, 
or  is  extended  to  actions  of  assumpsit.    The  two  main  ob- 
jects of  the  clause  are,  that  notice  shall  be  given  to  the  trus- 
tees in  order  that  they  may  tender  satisfaction,  and  that  the 
action  should  be  brought  promptly;    both  which  will  be 
defeated  if  this  is  not  a  case  within  the  act:  and  persons  will 
be  at  liberty  to  bring  actions  for  all  sums  of  money  collected 
under  any  misconstruction  of  the  act,  at  any  period  within 
six  years.     It  is  said  that  the  taking  of  the  toll  in  this  case, 
was  not  an  act  done  in  pursuance  of  the  statute.    I  am  of 
opinion  that  it  was.    That  expression  means  only  that  the 
defendant  must  be  acting  bon&  fide  and  colore  officii,  be- 
lieving himself  to  be  right,  and  where  he  so  acts,  although 
erroneously  and  illegally,  he  is  within  the  protection  of  the 
statute.     I  think  the  present  defendant  did  every  thing  that 
he  did,  in  pursuance  of  the  statute.     First,  he  stopped  the 
carriage  at  the  gate,  demanded  the  toll,  and  refused  to  let  it 
pass  through  until  that  toll  was  paid.    That  was  an  obstruc- 
tion for  which  an  action  on  the  case  would  clearly  have 
been  maintainable,  and  if  he  had  followed  that  up  by  seizing 
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one  of  the  horses,  as  a  security  for  the  toll,  he  would  as 
clearly  have  been  liable  to  an  action  of  trespass.    Then  w^^^i^^^g^ 
what  difference  arises  merely  from  the  fact  that  the  plain-  v. 

tiffs  have  waived  the  tort,  and  brought  an  action  of  assump- 
sit? In  my  opinion  none.  There  are,  however,  some  au- 
thorities upon  this  point  which  it  is  proper  shortly  to  notice. 
Fletcher  v.  W%lkin8{a)  was  an  action  of  replevin,  and  a  pro- 
ceeding in  rem,  and  on  that  ground  was  held  not  to  be  with- 
in the  Si4  G.  fi.  c.  44.  s.  6.;  that,  therefore,  does  not  apply 
to  the  present  case.  Irving  v.  Wilson  (b)  is  equally  in- 
applicable, because  there  the  defendant  was  not  acting 
colore  officii  when  he  took  the  money.  But  Greenway  v. 
Hurd  {c)  is  directly  in  point.  There  it  was  held  that  the 
defendant  was  entitled  to  notice,  because  he  was  acting 
colore  officii,  and  intended  to  keep  within  the  strict  line  of 
his  duty,  although,  in  fact,  he  by  mistake  exceeded  it.  Lord 
Chief  Baron  Thompson,  a  very  able  lawyer,  at  the  trial  of 
that  case,  overruled  the  law  laid  down  by  Grose,  J.  in 
Irving  V.  Wilson,  and  this  court  afterwards  confirmed  his 
decision.  In  Wallace  v.  Smith  (d)  Lord  Ellenborough  cer- 
tainly doubted  whether  such  an  act  of  parliament  extended 
to  actions  of  assumpsit ;  but  his  doubt  arose  out  of  the 
decision  in  Irving  v.  Wilson,  and  he  by  no  means  went 
the  length  of  overruling  that  in  Greenway  v.  Hurd.  In 
Umphelby  v.  McLean  (e)  there  was  no  act  done  by  the  de- 
fendant pursuant  to  the  statute,  or  colore  officii ;  he  was 
guilty  of  a  non«feazance  in  omitting  to  restore  money  which 
he  never  had  any  authority  to  take.  So,  in  Morgan  v. 
Palmer  (/),  where  the  point  was  recently  and  fully  before 
the  Court,  notice  was  "held  unnecessary  only  on  the  ground 
that  the  defendant  was  not  acting  in  execution  of  his  office 
when  he  took  the  money.  For  these  reasons,  I  am  of 
opinion,  that  this  action  ought  to  have  been  brought  in 
Warwickshire,  where  the  cause  of  action  arose,  and  that 
the  twenty-one  days*  notice  of  it  ought  to  have  been  given. 

.  (a)  6  East,  883.         (J>)  4  T.  R.  485,  (c)  Id.  658. 

(<0  5  East,  115.        (e)  1  B.  &  A.  4S.       (/)  Ante,  V(^.  iiL  988. 


Waterhouse 

V, 


268  CASE8  IN  THE  KINo's  BENCH, 

J  825.  It  is  our  duty  to  give  full  effect  to  such  a  clause  as  this,  if 
we  can,  and,  for  that  purpose,  to  construe  it,  not  according 
to  the  form  of  action,  but  to  the  substance  of  the  act  done; 

Keen.  ^k]  upon  that  construction,  I  think  this  action  is  brought 
in  respect  of  an  act  done  substantially  in  pursuance  of  the 
statute,  and  consequently  that  the  defendant  is  within  the 
protection  of  the  statute,  and  entitled  to  notice. 

HoLROYD,  J. — I  concur  in  the  view  taken  by  my  brother 
Bayley  upon  both  the  points  in  this  case.     I  think  the 
plaintiffs  were  exempt  from  the  payment  of  the  second  toll^ 
and  if  twenty-one  days'  notice  of  the  action  had  been  given, 
and  the  venue  had  been  laid  in  the  county  of  Warwick^  I 
have  no  doubt  that  the  plaintiffs  would  have  been  entitled 
to  recover.     The  fair  construction  of  the  exempting  clause 
seems  to  me  to  bring  this  case  within  its  operation.     If  the 
word  ^*  or"  had  been  used  instead  of  '^  and,"  Williams  v. 
Sanger  (a J  would  have  been  directly  in  point;  and  the 
change  of  word  makes  no  material  difference,  because  the 
word  '^  and"  in  this  act  of  parliament  must  be  construed 
disjunctively,  or  at  least  distributively,  as  if  the  word  re- 
spectively  had  been  appended  to  the  sentence.     Louring 
V.  Slone  (b)  is  distinguishable  from  the  present  case,  and 
the  decisions  of  the  two  will  not  be  inconsistent;  for  as  the 
toll  there  was  imposed  upon  horses  drawing  carriages,  and 
not,  as  here,  upon  carriages  drawn  by  horses,  the  insertion 
of  the  word  *^  carriages"  in  the  clause  of  exemption  would 
have  been  utterly  useless,  unless  that  clause  was  meant  to  be 
confined  to  the  same  horses  drawing  the  same  carriage. 
Upon  the  other  point,  Greenway  v.  Hurd  (c)  seems  to  me, 
in  effect  and  in  principle,  to  decide  this  case.     I  think  the 
construction  there  put  upon  the  words  ''  any  thing  done  in 
pursuance  of  this  act,"  is  the  sound  and  legal  construction, 
and  that  it  applies  to  the  present  case.     Upon  that  autho- 
rity, and  upon  the  exposition  both  of  the  cases  and  of  the 
act  of  parliament,  so  fully  gone  into  by  my  brother  Baylejf^ 
(fl)  10  East,  C6.         (6)  Ante,  vol.  iii.  797.  (c)  4  T.  R.  *5S. 
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and  to  Mrhich  I  do  not  think  it  necessary  to  add  anything, 
I  think  the  defendant  was  entitled  to  notice.  Upon  that 
ground,  therefore,  judgment  of  nonsuit  must  be  entered.  v. 


Keen. 


Judgment  of  nonsuit. 


The  Kino  t».  The  Inhabitants  of  Chediston. 

JjY  an  order  of  two  justices  Thomas  Squire,  his  wife  and  Where  a  pan- 
eight  children  were  removed  from  HaUsworth  to  Chediston,  P**;'*  brother- 

,  .  ^  '  in-law,  with- 

both  m  the  county  of  Suffolk.    The  sessions,  on  appeal,  out  any  autho- 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  fo^ine^"  nd* 
the  following  case :  without  his 

The  pauper.  Squire,  whose  original  settlement  was  ad-  hired  a  house 

mitted  to  be  in  Chediston,  and  who  occupied  a  farm  there  *^  J®(:  *  J^^f 

,  .  ■  .     i.  *"^  allowed 

m  1800  at  an  annual  rent  of  300/.,  assigned  over  his  farm  the  pauper  to 

for  the  remainder  of  his  term,  together  with  his  farming  '■®"™?*"  *"  P®*- 

'      °  o  session  for  two 

Stock  and  crops,  to  his  brother-in-law  Thomas  Page,  upon  years  and  a 

trust,  to  cultivate  the  farm  during  the  remainder  of  the  ^^^1^  ^without 
term,  and,  at  the  expiration  of  the  lease,  to  sell  the  stock  notice,  direct- 

,  i.       .  /.I  f     1  f  1    1  c<^  h*ni  to  quit, 

and  crops  for  the  payment  of  the  pauper  s  debts,  and  then,  which  he  did 
upon  trust,  to  pay  over  the  balance  (if  any)  to  the  pauper.  >™mediately, 
Page  acted  under  the  trusts  of  this  deed  until  Michaelmas,  paid  any  rent 
1817,  when  the  lease  expired,  but  no  final  settlement  of  °hj*\*"e^^"^ 
accounts  took  place,  and  nothing  was  paid  to  the  pauper,  Held,'that  the 
his  property,  as  stated  by  Page,  not  being  sufficient  to  pay  {e„a,,t  ^^  ^jn 
bis  debts.     At  Michaelmas,  1817,  Poge,  not  having  any  and  thereby 
authority  from  the  pauper  so  to  do,  and  without  his  know-  settlement  by 
ledge,  hired  a  house  in  Halesworth,  of  the  value  of  18/.  renting  a  tene- 

^  '  ^  ^  '  ^  ^  ^  ment  within 

a  year,  of  one  Hinsby,  since  deceased,  in  which  Squire  and  the  meaning 
his  family  resided.     Some  of  the  furniture  belonged    to  ^i^^Q^r^t^^ 
Squire,  and  some  to  Page.    The  house  was  much  larger  c  18. 
than  was  required  by  Squire,  and  was  taken  by  Page  be- 
cause he  could  not  procure  a  smaller  one.     Squire  never 
paid  rent  for  the  house,  nor  parish  rates,  nor  taxes.    They 
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were  all  paid  by  Page^  who  was  assessed  in  the  pariah 
rates,  aod  in  the  tax  collector's  assessment  for  the  house* 
^^^  The  pauper  and  his  family  continued  to  reside  in  the  house 

The         till  Christmas  1819*  when  Pase,  without  any  notice,  directed 

xlVHABITANTS  "^  ^ 

of  the  pauper  and  his  family  to  quit  the  house  at  Halesworth, 

Chediston.    y^hich  ]jQ  did.     Page  stated   that  he  considered  Squire 

responsible  to  him  for  the  rent,  but  when  Page  hired  the 
house  he  did  not  think  he  should  get  the  rent.  It  was  also 
proved  by  a  witness  that  in  the  course  of  a  conversation 
which  he  had  with  Hinshy,  the  deceased  owner  of  the  house 
in  question,  Hinsby  stated  that  he  had  let  his  house  to 
Squire,  and  that  upon  the  witness  expressing  doubts  as  to 
Squire^s  responsibility,  Hinsby  told  him  that  the  rent  was 
guaranteed  by  Page*  The  reception  of  this  witness's  evi- 
dence was  objected  to  by  the  counsel  for  the  respondents, 
but  admitted  by  the  Court.  The  question  for  the  opinion 
of  the  Court  is,  whether  the  pauper  gained  a  settlement  in 
Halesworth  by  occupying  the  house  in  that  parish  under  the 
circumstances  above  mentioned. 

Marryatt  and  £.  AldersoUy  in  support  of  the  order  of 
sessions.  The  pauper  gained  no  settlement  in  the  parish  of 
Halesworth.  It  is  an  established  rule  of  law,  that  in  order 
to  gain  a  settlement  by  rentmg  a  tenement,  the  party  must 
have  a  legal  possession,  and  a  rightful  occupation  in  the 
capacity  of  tenant.  These  circumstances  are  negatived  by 
the  facts  of  this  case.  The  pauper  never  came  to  settle 
in  character  of  tenant.  The  facts  found  are  that  the  house 
was  taken  by  Page  without  the  pauper's  authority  or  even 
knowledge;  that  the  pauper  never  paid  rent,  taxes,  or  rates 
for  the  house;  that  Page  was  assessed  for  the  parochial  and 
assessed  taxes,  which  he  paid,  and  also  the  rent;  that  Page 
hired  the  house,  and  that  though  he  allowed  the  pauper  to 
go  into  it,  yet  th^  latter  gave  up  the  possession  the  moment 
he  was  told  to  do  so.  It  is  clear,  therefore,  that  he  never 
had  any  rightful  possession,  or  control  over  the  house,  for 
otherwise  he  could  not  have  so  acted..    A  right  to  remain  in 
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possession  is  essential  to  the  acquirement  of  his  settlement; 

this  he  never  had,  and  therefore  the  sessions  did  right  in 

confirming  the  order  of  removal.    The  principle  on  which 

this  case  most  be  decided  is  to  be  collected  from  Rex  v.  ,      '^^ 

Inbabitasts 
South  Sydenham  (a),   Rex  v.  Whixley  (J}\  Rex  v.  Culm-  of 

stock  (c),  Rex  v.  Hooe  (d),  Rex  v.  South  Lynn  (e),  Rex  v.    ChediswA. 

St,  MichaeVsj  Coventry  (f),  and  Rex  v.  Neatkerseal  (g). 

Hiere  is  nothmg  here  to  shew  that  the  pauper  had  a  right 

to  remain  in  the  tenement  for  a  single  day  or  hour.    If  his 

iotentioB  was  to  settle  there  at  all,  it  is  perfectly  uncertain 

for  wfaftt  length  of  time  he  entertained  such  an  idea.     Bat 

it  is  dear  he  never  went  there  for  the  purpose  of  settling, 

and  had  no  right  of  his  own  so  to  do. — In  short,  he  merely 

went  there  to  find  a  place  wherein  he  might  lay  his  head. 

No  case  has  gone  the  length  of  holding  that  under  such 

circumstances  a  settlement  could  be  gained.     [Bayley^  J. 

The  argument  on  the  other  side  probably  will  be,  that  as 

between  Page  and  the  pauper  there  was  a  tenancy  at  will.] 

Still  it  ought  to  have  been  found  by  the  case,  as  a  fact, 

that  there  was  such  a  tenancy.     None  such  is  found,  and 

therefore  it  cannot  be  presumed. 

Dover  (with* whom  was  Eagle,)  contri.  If  the  declaration 
of  Hinsby,  the  landlord,  (of  which  no  notice  is  taken  in  the 
argument  on  the  other  side,)  was  admissible  in  evidence, 
there  is  an  end  of  the  case ;  for,  according  to  that  declara- 
tion, the  house  was  in  fact  let  to  the  pauper,  although  the 
landlord  might  have  looked  to  Page  as  a  guarantee.  But 
independently  of  that  question,  there  is  enough  on  the  face 
of  the  case  to  shew  that  the  pauper  gained  a  settlement  in 
point  of  law,  within  the  intent  and  meaning  of  the  statute 
13  Sc  14  Car.  £.  c.  12.  and  the  authority  of  decided  cases* 
Assuming  that  Page  was  the  person  who  originally  hired 
the  house,  yet  it  is  manifest  that  he  never  hired  it  for  his 

(«)  1  Stra.  5T.  H  Bott.  462.    (6)  1  T.  R.  187.        (c)  6  T.  R.  730. 
(d)  4  East,  36£.  («)  5  T.  R.  664.        (f)  15  East,  667. 

(g)4iT.R.  258. 


CASES  IN  THE  KING's  BENCH, 

own  occupation,  for  as  80on  as  it  was  hired  he  let  die  pau- 
'   per  into  possession,  and  the  latter  occupied  it  for  two  years 

„.  and  a  quarter.     From  this  state  of  facts  one  of  two  con- 

Tbe         elusions  must  follow;  either  that  Page  was  the  pauper's 

of  agent  in  hiring  the  house,  in  which  case  a  settlement,  wheQ 

Chkdiston.  coupled  with  a  sufficient  evidence,  would  be  gained, — or 
that  the  pauper  became  a  tenant  at  will  to  Page,  in  which 
case  also  he  would  gain  a  settlement.  It  is  sufficient  for 
the  present  purpose  to  say  that  he  was  tenant  at  will,  and 
in  that  view  Rex  v.  Fillongley  (a).  Rex  v.  Fritweii{b)f  and 
Rex  V.  Lakenheath  (c)  are  express  authorities  to  shew  that 
he  gained  a  settlement.  Actual  payment  of  rent  is  not 
necessary,  so  loug  as  the  tenement  is  of  the  value  of  10/. 
Here  the  tenement  is  found  to  be  worth  18/.  per  annum, 
and  therefore  a  settlement  was  gained  (</). 

Bayley,  J. — I  think  the  order  of  sessions  must  be 
quashed,  being  of  opinion  that  the  pauper  came  to  settle 
upon  a  tenement  worth  10/.  a-year,  in  the  parish  of  HaleS" 
fEOorthy  within  the  intent  and  meaning  of  the  13  &  14  Car, 
2.  and  thereby  gained  a  settlement  in  that  parish.  The  facts 
•  I  take  to  be  these :  the  pauper  originally  resided  in  Chedis- 
ton,  where  his  farm  was,  and  upon  the  expiration  of  the 
lease.  Page,  who  had  the  complete  control  over  his  pro- 
perty, takes  a  house  of  the  value  of  18/.  in  the  parish  of 
Halesworthy  in  which  he  places  the  pauper  and  his  family, 
who  reside  there  for  upwards  of  two  years.  On  this  state- 
ment, it  appears  that  he  took  it  as  a  residence  for  the  pau- 
per and  his  family,  and  for  them  only.  Undoubtedly  Page 
put  a  part  of  his  own  furniture  into  the  house,  but  still, 
as  far  as  we  are  informed,  the  pauper  had  the  exclusive 
occupation.  It  may  be  truly  said,  that  if  the  pauper  was 
not  substantially  the  tenant  to  the  original  landlord,  and  if 
Page  did  not  take  the  house  in  the  character  of  agent,  he 

(fl)  1 T.  R.'  458.  (6)  7  T.  R.  197.  (c)  Ante,  vol.  ii.  Q16. 

(rf)  See  Hex  v.  Benniaorth^  ante,  vol.  if.  S55.    lUx  v.  Cherry 
WiUinghamf  ante,  vol.  iii.  13. 
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irfgbt  have  removed  the  pauper  \irhenever  he  thought  fit; 
but  by  suffering  the  pauper  to  go  into  possession  did  he  not 
thereby  make  him  his  own  tenant  at  will,  and  if  he  did,  and 
allowed  him  to  remain  for  a  period  of  forty  days,  does  not  j      '^^^ 
that  give  him  a  settlement  i    The  case  may  be  looked  at  in  of 

two  ways.  Either  Page  took  the  house  as  agent  for  Squire,  ^^^^^"^^* 
or  he  took  it  upon  his  own  account  with  a  view  to  permit 
Squire  to  occupy.  There  may  be  considerable  doubt  whe- 
ther the  sessions  would  have  been  authorized  in  holding, 
that  he  took  it  as  agent  for  Squire;  because  that  would  be 
making  the  latter  liable  to  pay  the  whole  rent  of  a  house 
which  was  larger  than  he  required,  and  which  perhaps  it 
would  have  been  out  of  his  power,  especially  as  it  was 
hired  without  his  privity,  to  pay.  The  more  reasonable 
conclusion  to  be  drawn  from  the  facts  is,  that  Page  hired 
it  on  his  own  account.  But  when  he  puts  Squire  into  pos- 
session of  the  house,  in  \^hat  relation  does  the  latter  stand? 
It  appears  to  me  he  stands  in  the  relation  of  tenant  at  will. 
Then,  according  to  the  cases,  if  he  resided  more  than  forty 
days  in  that  character,  that  is  quite  sufficient  to  confer 
a  settlement.  In  Rex  v.  FiUongley  (a),  the  pauper's  bro- 
ther said  to  him, "  I  am  sorry  for  your  family,  and  therefore 
I  will  give  you  a  close  in  A.  about  four  acres,  to  enjoy  as 
long  as  I  please,  and  to  take  it  again  when  I  please,  and 
you  shall  pay  nothing  for  it."  This  was  strictly  a  tenancy 
at  vrill,  and  yet  it  was  held,  that  the  land  so  enjoyed  by 
the  pauper  was  to  be  taken  into  consideration  in  estimating 
the  value  of  the  tenement  which  was  to  confer  a  settlement. 
In  Rex  V.  Lakenheath  the  pauper  occupied  a  house  rent 
free,  but  worth  10/.  a-year,  which  was  assigned  to  him  aa 
his  residence  in  the  character  of  schoolmaster  to  a  charita- 
ble foundation,  and  though  by  the  terms  of  the  will  he  was 
liable  at  any  time  to  be  dismissed  from  the  office  of  school- 
master, at.  the  will  and  pleasure  of  the  donor,  yet  his  resi- 
dence for  more  than  forty  days  was  held  sufficient  to  confer 
a  settlement  within  the  meaning  of  the  statute.     Now  it 

(a)  1  T.  R.  458. 
VOL.  VI.  T 
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seems  to  me  that  this  is  a  stronger  case  than  Rex  v.  A7- 

^.    *  lonaleu ;  because  I  am  satisfied  that  Paee  took  this  house 

The  Kino      .^/,       o-         •,  •,••         ji_o. 

t;.  m  order  that  oqutre  might  reside  m  it,  and  that  ogmre  went 

The  ^Q  reside  there  strictly  as  his  tenant  at  will.     Then,  if  he 

of  was  a  tenant  at  will^  and  continued  under  that  tenancy  for 

HEDisTOK.  ^  period  of  more  than  forty  days,  it  appears  to  me  to  be 
sufficient  to  confer  a  settlement.  In  all  these  cases  it  is 
desirable  to  adhere  to  settled  decisions^  and  not  unnecessa- 
rily create  nice  distinctions. 

HoLROYD,  J. — I  am  of  opinion  that  a  settlement  was 
gained  by  the  pauper  in  the  parish  of  Halesworth.  I  think 
it  appears  sufficiently  clear  that  the  pauper  occupied  this 
house  by  the  permission  of  Pagty  who  is  the  person  who 
is  to  be  taken  as  having  hired  it.  The  case  states,  that  the 
house  was  much  too  large  for  Squire,  and  that  Page  had 
taken  it  because  he  could  not  procure  a  smaller  one*  This 
shews  clearly  that  it  was  for  the  purpose  of  the  pauper's 
occupation  that  it  was  taken,  and  he  is  accordingly  let  into 
possession,  and  remains  there  for  upwards  of  two  years 
with  the  permission  of  Page,  who  pays  the  rent  and  taxes. 
I  think,  therefore,  the  pauper  must  be  considered  as  a 
tenant  at  will.  He  would  have  such  a  possession  as  would 
entitle  him  to  call  it  his  dwelling,  in  case  of  burglary.  He 
might  also  maintain  an  action  for  a  trespass  on  the  premises, 
on  the  same  principle.  I  am,  therefore,  of  opinion,  he 
gained  a  settlement. 

LiTTLEDALE,  J. — It  is  quite  clear  in  this  case  that  the 
pauper  gained  a  setdement  in  Halesworth*  There  is  no 
statement  of  the  precise  terms  on  which  the  pauper  was  let 
into  possession,  but  I  think  he  must  be  taken  to  have  been 
a  tenant  at  will,  for  Page  turns  him  out  at  a  moment's 
warning;  and  having  resided  for  more  than  40  days  as  tenant 
at  will  upon  a  tenement  worth  18/.  a  year,  I  think  he  gained 
a  settlement. 

Order  of  sessions  quashed. 
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MoBETON  V.  Harbern  and  two  otWs. 

Declaration  m  case.  The  first  count  stated  that  Declaration  in 
plaintiff,  on  &c,  was  passing  along  the  public  highway  at  &c.  SJ^*proprie- 
and  the  defendants  were  then  and  there  possessed  of  a  cer-  ^ors  ot  a  sta^e 
tain  coach  and  divers,  to  wit,  four  horses,  drawing  the  same,  ihat  the  coach 

under  the  care  and  uianaeement  of  a  certain  then  servant  of  *^'**  ^^^^J  *^ 

,  .  .  care  of  the 

defendants,  who  was  then  and  there  driving  the  same :  yet  defendants, 

defendants,  by  their  said  servant,  so  carelessly,  negligently  ?hrouh  their 
and  improvidently  managed  and  drove  the  said  coach  and  negligence  the 
horses,  that  the  wheels  of  the  coach  ran  with  great  violence  against  the 
against  the  plaintiff,  by  means  whereof  his  leg  was  broken*,  piaii»tiff,  and 
8cc.    Second  count  similar,  only  stating  the  coach  and  horses  The  evidence 
to  be  tmder  the  care  and  management  of  defendants.     Plea,  ^?^^^^}  ? "*j 
not  guilty,  and  issue  thereon.     At  the  trial  before  Warren,  ants  was 
C.J.  of  Chester,  at  the  Chester  Summer  Assizes,  J  824,  the  ihJJaTOidenr 
facts  of  the  case  were  these : — ^The  defendants  were  the  happened, 
proprietors  of  a  stage  coach  running  between  Manchester  fou^d  that 
and  Conttleton,     When  the  accident  happened,  the  plaintiff  ^**®  accident 

.    .  rr  f  r  waS  OCCa- 

was  driving  a  cart  along  the  high  road,  and  the  coach  was  sioned  by  his 
being  driven  along  the  same  road  by  the  defendant  Hardern,  j'^- ^*?^ 
the  coachman  employed  by  the  proprietors  to  drive  it  being  Hejd,  that  the 
seated  by  his  side.     The  accident  was  occasioned  by  the  majntain'case 
coach  running  against  the  plaintiff.     Tliere  was  no  proof  Against  all  the 
that  the  defendant  Hardern  saw  the  plaintiff  at  the  time.  Semble,  that 

Two  objections  were  taken  on  the  part  of  the  defendants :  ***  ™>k(>'  h*''« 
"^  '^  maintained 

first,  that  as  the  coach  was  driven  by  one  of  the  defendants,  trespass 

and  not  by  their  servant,  there  was  a  variance  between  the  ^^t^'l'i '  ^.. 
■^  '  one  wno  was 

allegation  in  the  first  count  and  the  evidence  in  that  respect;  driving. 
and  second,  that  the  injury  having  been  occasioned  directly 
by  the  act  of  one  of  the  defendants,  was  immediate,  and 
therefore  the  second  count  was  bad  also,  for  the  action 
should  have  been  trespass,  and  not  case.  The  learned 
judge  overruled  the  objections,  but  reserved  the  points,  and 
the  whole  case  being  left  to  the  jury,  they  found  for  the 

T« 


MORETON 
V. 

Hardern. 


CASES  IN  THE  KING  S  BENCH, 

plaintiff,  damages  200/.,  stating  that  the  accident  was  occa- 
sioned by  the  negligence  of  the  defendant  Hardem.  Upon 
this  finding  the  plaintiff  was  nonsuited,  with  leave  to  move 
to  enter  a  verdict  in  his  favour  for  200/. ;  and  a  rule  nisi 
having  been  obtained  accordingly  in  Michaelmas  term. 

Temple,  (with  whom  was  Gurney,)  now  shewed  cause. 
Neither  of  these  counts  can  be  supported.  The  first  is 
disproved  by  the  evidence;  for  it  alleges  that  the  coach  was 
under  the  care  of  a  servant  of  the  defendants,  whereas  it 
was  proved  to  be  driven  by  one  of  the  defendants  them- 
selves. The  second  was  proved,  but  it  alleges  an  injury 
arising  immediately  from  the  act  of  the  defendants;  the 
form  of  action,  therefore,  should  have  been  trespass,  and 
not  case.  Leame  v.  Bray  {a)  and  Lotan  v.  Cross  (6)  are  au- 
thorities directly  in  pointy  and  arc  decisive  of  this  case. 

J.  Williams,  (with  whom  was  D,  P.  Jones,)  contr^.  It 
will  not  be  necessary  for  the  Court  to  review  the  cases  of 
Leame  v.  Bray  and  Lotan  v.  Cross,  nor  to  give  any  opinion 
respecting  the  doctrine  laid  down  in  those  and  other  cases 
of  the  same  class,  in  which  it  has  been  held  that  a  direct 
and  immediate  injury  is  properly  the  subject  of  an  action  of 
trespass.  That  doctrine  by  no  means  militates  against  the 
plaintiff  in  the  present  case.  Both  these  counts  are  sup- 
ported by  the  evidence,  as  well  in  reason  as  in  law.  With 
respect  to  the  first,  the  coachman  employed  by  all  the  de- 
fendants was  sitting  on  the  coach-box,  close  to  the  defendant 
Hardem,  who  was  driving,  and  as  he  might  at  any  moment 
have  resumed  the  reins,  he  must  be  considered,  both  in  law 
ai^d  in  fact,  as  the  person  having  the  care  and  management 
of  the  coach.  But,  waiving  the  benefit  of  that  argument, 
this  is  an  action  of  tort,  in  which  the  pfaintiff  may  recover 
against  any  one  of  the  defendants  singly,  as  well  as  against 
all  jointly.  Now,  as  the  defendant  Hardem  was  not  the 
proper  coachman,  it  was  negligence  in  the  other  defendants 

(a)  3  East,  593.  (6)  2  Camp.  464. 
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to  suffer  him  to  drive;  and  looking  at  the  case  id  that  point        1825. 
of  view^  the  second  count  is  supported,  because  that  charges 
ihat  the  injury  was  caused  by  the  negligence  of  the  defend-  v. 

antS|  and  the  jury  found  that  the  injury  was  caused  by  the  "^^'^^'^n* 
negligence  of  the  defendant  Hardern.  The  fact,  found  by 
the  jury,  that  the  negligence  of  the  defendant  Hardern  was 
the  caiise  of  the  injuiy,  will  of  itself  support  both  counts ; 
for  he  may  be  considered  as  the  servant  of  the  other  defend- 
ants with  reference  to  the  allegation  in  the  firsts  and  as  one 
of  the  proprietors  with  reference  to  the  allegation  in  the 
second.  It  is,  therefore^  perfectly  plain  that  case  was  the 
proper  form  of  action  against  all  the  defendants,  for  there 
is  no  allegation  of  wilful  misconduct,  and  no  imputation  of 
malice,  on  the  part  of  any  one  of  them,  to  support  trespass. 

Bay  LEY,  J. — I  am  of  opinion  that  an  action  upon  the 
case  is  maintainable  under  the  present  circumstances,  and, 
consequently,  that  the  rule  for  setting  aside  the  nonsuit,  and 
entering  a  verdict  for  the  plaintiff,  must  be  made  absolute. 
The  second  count  of  this  declaration  alleges,  that  the  de- 
fendants were  possessed  of  a  certain  coach  and  horses, 
which  were  under  their  care  and  management,  and  that  they 
so  carelessly  and  improperly  managed  and  directed  the  said 
coach  and  horses,  that  through  their  negligence,  carelessness 
and  improper  conduct,  the  coach  ran  against  the  plaintiff, 
and  occasioned  the  injury  complained  of.  The  objection 
raised  against  this  count  is,  that  the  form  of  action  should 
have  been  trespass,  and  not  case,  for,  that  as  one  of  the  de- 
fendants was  driving,  the  injury  was  immediate  and  not 
xousequential,  and  case  would  not  lie.  The  answer  to  that 
objection,  in  the  first  place,  is,  that  the  plaintiff  had  a  right 
of  action  against  all  the  defendants  as  joint  proprietors,  and 
that   trespass  undoubtedly  would  not  lie  against  them  all. 

» 

Trespass,  perhaps,  might  have  been  maintained  against  the 
one  defendant  who  was  driving,  but  it  certainly  could  not 
against  the  other  two,  who  were  absent  from  the  spot.  It 
was  for  a  long  period  of  time  vexata  qusBStio,  whether  case 
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would  lie  where  the  defendant  was  personaHy  present^  an<f 
acting  in  that  which  produced  the  injury.     It  has  been  the 
course  for  many  years^  throughout  nearly  the  whole  of  my 
professional  experience,  to  adopt  case  as  the  form  of  action 
under  such  circumstances.     In  Lord  Kenyon^s  time  a  doubt 
arose  upon  the  point,  and  he,  undoubtedly,  was  of  opinion, 
that  where  the  injury  resulted  immediately  from  the  defend- 
ant, case  would  not  lie,  and  the  form  of  action  must  be  tres- 
pass.    Leatne  v.  Bray  was  an  action  of  trespass,  and  Lord 
Ellenborough  at  the  trial  being  of  opinion  that  it  should 
have  been  case,  nonsuited  the  plaintiff.     Upon  further  con- 
sideration, however,  though  the  Court  thought  that  under 
the  circumstances  trespass  was  maintainable,  they  did  not 
say  that  case  would  not  have  been  maintainable  also,  if  the 
injury  had  been   charged   as   occasioned    by  negligence. 
Looking  at  the  other  decisions  bearing  on  the  point,  I  am 
unable  to  come  to  the  conclusion  that  an  action  on  the  case 
will  not  lie  for  an  injury  sustained  through  the  negligent 
driving  of  9  coach,  although  one  of  the  owners  of  the  coach 
is  the  party  guilty  of  such  negligence.     In  Ogle  v.  Barnes 
and  others  (a),  the  declaration,  which  was  in  case,  for  negli- 
gently steering  a  vessel,  alleged  that  the  vessel  was  mider 
the  care  of  one  of  the  defendants,  and  of  certain  servants  of 
the  defendants,  and  that  the  injury  was  sustained  through 
their  negligence.     Case  was  held  to  be  the  proper  form  of 
action,  and  the  argument  that  it  ought  to  have  been  trespass 
was  urged,  not  upon  the  ground  of  one  of  the  defendants 
bping  present  and  acting,  but  upon  the  ground  of  the  injury 
being  immediate,  and  that  only.     In  Rogers  v.  Imbleton  (6) 
the  declaration,  in  case,  alleged  that  the   defendant  was 
driving  a  horse  and  cart,  which,  through  the  negligence  and 
inattention  of  the  defendant,  ran  against  the  plaintiff.     On 
demurrer  to  the  declaration,  for  not  being  in  trespass,  it  was 
\  held  good,  and  Mansfield,  C.J.  observed,  that  in  his  opinion 
'  the  decision  of  this  Court,  in  Leame  v.  Bray,  deserved  re- 
consideration.    In  Huggett  V.  Montgomery  (c)  it  appeared 
(a)  8  T.  R.  188.  (6)  2  N.  R.  lU.  (c)  Id.  446. 
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that  though  the  defendant,  who  was  the  owner  of  the  vessel, 
was  on  boards  yet  that  the  vessel  was  not  under  his  imme- 
diate care,  but  under  the  management  of  a  pilot,  when  the 
accident  happened,  and  upon  that  ground  it  was  held,  that 
case,  and  not  trespass,  was  the  proper  form  of  action.  In 
the  present  case  it  is  not  necessary  to  go  the  length  of 
saying  that  trespass  might  not  have  been  maintained  against 
the  defendant  Hardem.  No  doubt,  where  the  injury  is 
occasioned  by  the  wilful  act  of  the  defendant,  trespass  is 
maintainable,  but  it  does  not  therefore  follow  that  case  will 
not  lie ;  and  where  the  act  is  not  wilful,  but  merely  negli- 
gent, I  take  it  to  be  quite  clear  that  it  will.  Here,  the  jury 
have  found  the  injury  to  have  been  occasioned  by  the  negli- 
gent driving  of  the  *  defendant  Hardern,  but  upon  the 
ground  that  the  plaintiff  had  a  right  of  action  against  all  the 
defendants,  and  could  not  have  maintained  trespass  against 
them  all,  I  am  of  opinion  that  case  was  the  proper  form  of 
action  for  him  to  adopt. 


MORETON 
V, 
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HoLROYD,  J.-^l  am  clearly  of  opinion  that  this  nonsuit 
ought  to  be  set  aside.  Where  there  is  no  cause  of  action 
except  a  trespass,  the  trespass,  perhaps,  cannot  be  waived, 
and  case  maintained ;  but  where  there  is  an  actual  injury 
sustained,  the  trespass  may  be  waived,  and  case  maintained 
upon  the  special  circumstances.  For  that  position  Pitts  v. 
Gainer  {a)  is  an  authority.  So,  in  trover,  although  the  con- 
version may  be  the  actual  taking  of  the  goods,  the  trespass 
may  be  waived ;  and  in  many  other  cases,  any  act  which  is 
a  mere  aggravation  of  the  trespass,  may  be  made  the  ground 
of  an  action  on  the  case.  Here  the  plaintiff  had  a  cause  of 
action,  independent  of  the  trespass,  if  indeed  trespass  was 
maintainable  at  all ;  as  to  which  I  desire  to  be  understood 
as  giving  no  opinion  at  present.  The  general  rule,  though 
none  need  be  laid  down  here,  I  take  to  be,  that  where  there 
is  no  wilful  act  done,  but  the  injury  is  occasioned  by  mere 
negligence,  case,  and  not  trespass,  is  the  proper  form  of 
action.    The  real  cause  of  action  here  was  the  negligent 

(a)  1  Salk.  10. 


M0R£T0N 
0. 

Hardern. 
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driving  of  the  defendant  Hardern.  The  plaintiff  has  surid 
all  the  proprietors,  and  he  was  right  in  bo  doing,  for  they 
are  all  responsible  for  the  conduct  of  the  person  whom  they 
sutfer  to  drive,  whether  he  is  one  of  themselves,  or  their  ser- 
vant. Trespass  might  lie  against  the  one  defendant  who 
drove,  iks  the  person  who  committed  the  particular  act  com- 
plained of,  but  it  w*ould  not  lie  against  the  other  proprietors, 
because  the  act  of  trespass  committed  by  one,  would  not 
make  the  others  joint  trespassers.  Against  the  other  pixh- 
prietors,  therefore,  case  was  the  only  form  of  action  maitt- 
tainable,  and  if  it  would  lie  against  them,  it  will  lie  against 
him  also  as  a  joint  proprietor  with  them,  because  a  cau^e 
of  action  still  remains  after  the  trespass  has  been  waived. 
I  am,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  a 
verdict  and  judgment  against  all  the  defendants. 


LiTTLEDALE,  J. — I  am  of  Opinion  that  an  action  on  the 
case  is  maintainable  against  all  the  defendants,  and  I  thmk 
it  unnecessary  to  decide  whether  trespass  might  or  might 
hot  be  maintained   against   the  one  defendant  who  was 
driving  when  the  accident  occurred.    It  is  quite  clear  that 
trespass  would  not  lie  against  the  other  two  defendants,  and 
that  case  would ;   and  I  think  the  finding  of  the  jury  as 
Clearly  shews  that  case  will  lie  also  against  the  third,  be- 
cause it  appears  from  thence  that  the  injury  was  caused  by 
his  negligent  driving.     Here  the  declaration  Alleges  iStie 
injury  to  have  been  occasioned  by  negligence.    The  decla- 
ration in  Ogle  V.  Barnes  did  the  same,  and  there,  upon 
a  motion  in  arrest  of  judgment,  the  Court  said  they  would 
intend  the  injury  to  have  been  caused  by  negligence.    If 
case  was  the  proper  form  of  action  there,  it  must  be  so  here. 
The  question  is  there  put  by  Lawrence,  J.  on  a  very  rea- 
isonable  ground,  namely,  that  it  is  properly  a  question  of 
evidence  whether  the  act  done  was  negligent,  or  wilful,    i 
think  that  is  a  sound  criterion,  and  that  it  applies  to  this 
case :  the  plaintiff,  therefore,  is  entitled  to  have  dm  vehHct 
entered  in  his  favour. 

Rule  absolute. 
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Philpot  p.  Page. 

This  was  an  action   for  a  libel.     At  the  trial  before  After  an  un- 
Graham,  B.  at  the  last  Summer  Assizes  for  the  county  of  motion  b  ar- 
Ketit,  the  jury  found  for  the  plaintiff,  damages  one  farthing.  '"*  <*f  j"dg- 
On  the  second  day  oi  Michaelmas  term  a  motion  was  made  is  not  at  liberty 
to  arrest  the  judgment,  but  refused,  and  on  the  following  ^®  move  for  a 

^^  Dew  iriaiy  eveo 

day  the  Court  granted  a  rule  nisi  for  a  new  trial.     On  shew-  within  the  6r8t 
mg  cause  ag<unst  ^..t  rule,  S"  "j^;  "^ 

moving  to  ar- 
'  F.  KeUy  now  contended,  that  after  a  motion  in  arrest  of  g^^^^   he^'af- 
jadgment  it  was  irregular  to  move  for  a  new  trial.     For  ^^^^.  ^^® 
this  he  cited  Tubervillev.  Siamp{a)fWadPhilipsy.  Crabb(b). 
It  is  laid  down  as  a  general  rule  of  practice  in  I'idd  (c), 
Iwfey  and  Archbold  (d),  that  a  party  shall  not  move  for  a 
new  trial,  after  motion  in  arrest  of  judgment.     Here  there- 
totBf  the  motion  for  a  new  trial  ought  not  to  have  been 
made. 


PliUif  contrii.  It  is  competent  for  either  party  to  move 
for  a  new  trial,  at  any  time  within  the  first  four  days  of  term^ 
Botwitbstaoding  a  motion  in  arrest  of  judgment  may  have 
taken  precedence.  The  ground  of  the  objection  in  Tuber^ 
fodU  ▼•  Stamp  seems  to  have  been,  that  the  motion  for  a 
new  trial  was  made  after  the  'first  four  days  of  term  had  exf 
pired,  for  in  1  Salk.  23.  it  appears  that  the  motion  in  arrest 
of  judgment  had  been  argued  and. over-ruled.  There  is  no 
case  to  he  found  in  which  it  appears  to  have  been  held  that 
a  motion  for  a  new  trial  may  not  be  made  after  a  motion  in 
arreat  of  judgment,  provided  the  party  moves  within  the 
first  four  days  of  term.  Upon  general  principles,  and 
according  to  the  reason  and  justice  of  the  thing,  there  can 

(a)  9  Salk.  647.  (6)  Comber.  459.  (c)  8tb  Ed.  944. 

'id>  l8t  Al.  vol.  ii.  200.  fiee €arth.  485. 1  Burr.  334.  £r.  Beg.  S41. 
and  1  Chit.  Cr.  Law,  6M* 
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be  no  objection  to  the  present  course  of  proceeding.  Upon 
the  return  of  the  venire  a  four  day  rule  for  judgment  nisi 
causa  is  given,  and  if  either  party  comes  within  that  time 

« 

and  assigns  sufficient  cause  why  judgment  should  not  be 
signed,  there  is  no  sensible  reason  why  he  should  not  be  at 
liberty  so  to  do. 

Bay  LEY,  J. — I  am  of  opinion  tliat  the  application  for  a 
new  trial  came  too  late.  It  is  of  great  importance  to 
keep  the  steps  in  a  cause  distinct.  According  to  the  re- 
gular practice  of  the  Court,  when  a  motion  is  made  in 
arrest  of  judgment,  it  is  always  understood  that  there  is  no 
objection  to  the  verdict,  but  that  there  is  something  arising 
upon  the  face  of  the  record,  sufficient  in  law  to  deprive  the 
successful  party  "of  the  benefit  of  the  verdict.  The  motion 
in  arrest  of  judgment  indeed,  implies  that  there  is  a  subsist- 
ing valid  verdict.  It  would  therefore  be  wasting  the  time 
of  the  Courts  if  after  making  an  unsuccessful  motion  in 
arrest  of  judgment,  in  the  first  instance,  the  party  were  at 
liberty  to  go  back  again  to  a  motion  for  the  purpose  of  va- 
cating the  verdict,  the  validity  of  which  he  must  be  taken  to 
have  admitted  by  moving  to  stay  the  judgment.  As  far  as 
my  experience  has  gone,  it  has  been  the  constant  and  inva- 
riable practice  to  move  first,  for  a  new  trial.  If  there  is  any 
objection  to  the  verdict,  and  then  to  arrest  the  judgment;  or 
to  move  for  a  new  trial,  with  liberty  to  move  to  arrest  the 
judgment  at  a  future  period ;  but  I  know  of  no  instance  in 
which  a  party  was  allowed  to  move  first  in  arrest  of  judg- 
ment, and  then  to  move  for  a  new  trial.  I  think  that  by 
moving  in  the  first  instance  to  arrest  the  judgment,  the  party 
affirms  that  there  is  no  ground  on  which  he  can  impeach 
the  verdict,  and  therefore  he  is  not  at  liberty  afterwards  to 
disaffirm  it,  upon  finding  that  the  experiment  of  moving  to 
arrest  the  judgment  has  failed. 

HoLBOYD,  J.— I  also  think  that  the  application  made  m 
the  first  instance  to  arrest  the  judgment,  implies  that  the- 
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party  has  no  objection  to  make  to  the  verdict,  and  that  he 
has  no  ground  for  moving  for  a  new  trial.  He  thereby  af- 
firms the  verdict,  but  only  insists  that  the  Court  cannot 
give  judgment  as  the  record  stands.  It  is  laid  down  in  all  Pagb. 
the  books  of  practice,  (and  certainly  as  far  as  my  experience 
goes,  it  confirms  the  position,)  that  the  party  must  first  move 
for  a  new  trial  if  he  has  any  ground  for  disturbing  the  verdict, 
or  he  may  move  at  the  same  time  for  liberty  to  arrest  the 
judgment.  That  I  take  to  be  the  invariable  course  of  pro- 
ceeding ;  and  Tubervilk  v.  Stamp  and  Rex  v.  White  (a) 
are  authorities  in  point.  I  therefore  see  no  reason  for  de- 
parting from  the  practice  in  the  present  instance. 

LiTTLEDALE,  J.  was  absent. 

Rule  discharged^ 
(a)  1  Barr.  SS4. 


I 
I 
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Fra6ano  v.  Long. 

Assumpsit  against  defendant,  as  the  owner  of  a  ship,  Plamtiff,  resi- 
for  negligently  shipping  plaintiflPs  goods.     Plea,  non  as-  ordlredgood? 
sumpsit,  and  issue  thereon.     At  the  trial  before  Hullockf  B.,  of  -M.  at  Bir^ 
at  the  Lancaster  Summer  assizes,  1824,  the  case  was  this,  be  dispatched 
In  March,   1822,  the  plaintiff,  resident  at  Naples,  sent  to  ^j^"'^J^^ 
Messrs.  Mason,  hardwaremen  at  Birmingham,  an  order  for  Terms  three 
certain  goods  therein  specified,  of  which  the  following  is  a  ^o^^hc^tlme 
translation.     "  Naples,  28th  March,   1822.     Order  trans-  of  arrival." 
mitted  by  G.  Fragano,  of  this  city,  to  Mason  and  sons  of  insurance  de- 
Birmingham,  through  Mr.  F.  L.,.  for  the  following  mer-  claring  the  in- 
chandise,  to  be  dispatched  on  insurance  being  effected,  plaintiff,  and 

having  marked 
the  goods  with  plaintiff's  initials,  sent  them  to  Liverpool,  where  they  were  delivered  by 
Jkf.'s  agent  to  the  owner  of  a  vessel  loading  for  Naplet,  by  whose  negligence  they  were 
damaged: — Held,  that  the  property  in  the  goods  vested  in  plaintiff  as  soon  as  they  left 
Birmingkamf  that  ke  %Tas  liabJe  to  pay  for  them  whether  they  arrived  or  not,  and, 
therefore,  that  he  was  entitled  to  sue  the  ship-owner  for  the  damage  done  to  them  by 
bis  negligence. 
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Terms  to  be  three  moptbs'  credit  from  the  time  of  arrival.*' 
Messrs.  Ma^on  received  this  order  io  jiffril,  1822^  and  in 
pursuance  thereof  they  sent  the  goods  in  question,  marked 
with  the  plaintiff's  initials,  by  the  canal,  from  Birmingham, 
to  Messrs.  Siokes,  their  shipping  agents  at  lAverpool,  with 
instructipns  to  forward  them  to  Naples.  The  goods  were 
insured,  and  the  policy  expressed  the  int^srest  to  be  in 
the  plaintiff.  On  the  3d  Jult/,  Messrs^  Stokes  received 
from  the  canal  carrier  notice  of  the  arrival  of  the  goods, 
and  they  sent  their  porter,  who  received  the  gopds,  and 
carried  them  in  a  cart  to  the  wharf,  at  which  the  defendant's 
vessel  lay,  and  delivered  them  upon  the  wharf  to  the  mate 
of  the  vessel,  who  gave  him  the  following  receipt.  "  Received 
in  good  order  and  condition  on  board  the  James  and  Theresa, 
for  Naples,  one  cask  of  hardware.  G.  F.  from  W.  and  J. 
Stokes*  Samuel  Smith,  mate."  While  the  cask  remained 
in  the  custody  of  the  mate,  and  before  it  was  actually  shipped, 
it  fell  into  the  water,  and  the  goods  sustained  the  damage 
complained  of.  The  jury,  under  the  learned  judge's  direc* 
tion,  found  a  verdict  for  the  plaintiff. 

In  Michaelmas  term  last,  a  rule  nisi  for  a  new  trial  was 
granted,  upon  two  grounds :  first,  that  as  no  bill  of  lading 
was  made  out,  the  property  in  the  goods  never  vested  in  the 
plaintiff;  and  second,  that  by  the  terms  of  the  order,  the 
goods  were  not  to  be  at  the  plaintifi^s  risk  until  their  arrival 
at  Naples. 

F.  Pollock  was  now  called  upon  to  support  the  rule. 
The  plaintiff  should  have  been  nonsuited  for  two  reasons. 
First,  there  was  no  bill  of  lading  made  out  to  him,  con- 
sequently the  property  in  the  goods  never  vested  in  him. 
The  mate's  receipt  being  given  to  Messrs.  Stokes  left  the 
goods  in  their  power,  and  their  subsequent  order  for  the  re- 
deUvery  of  the  goods,  would  have  been  binding  upon  him. 
Craven  v.  Ryder  (a)  [Bayley,  J.  Xhat  was  a  case  of  stop- 
page in  transitu.]     Yes ;  but  it  was  held  that  the  property 

(a)  6  Taunt.  433;  2  Marsb.  137.  S.  C. 


Fbaoano 

V. 
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ui  the  goods  remained  in  the  plaintiflfs;  ttie  case^  therefore,  1825. 
applies  in  principle.  Secondly,  the  goods  neither  were^  nor 
were  they  intended  to  be,  at  the  plaintifTs  risk,  until  they 
arrived  at  Naples,  for  they  were  to  be  paid  for  three  months  Iono. 
after  arrival,  and  if  they  never  arrived  the  plaintiff  could  not 
have  been  called  on  for  payment  at  all.  On  both  these 
grounds,  it  is  clear,  that  the  plaintiff  never  had  any  such 
interest  in  the  goods,  as  entitled  him  to  maintain  this  action. 

Crompton,  contr&,  was  desired  to  confine  himself  to  the 
second  point.  The  goods  were  originally  furnished  upon 
the  account  and  credit  of  the  plaintiff,  and  the  mode  of  pay- 
ment agreed  upon  could  not  alter  the  period  when  the 
property  vestedin'him.  That  was  a  mere  matter  of  arrange- 
ment between  the  parties,  and  could  not  prevent  the  vesting 
of  the  goods.  Rugg  v.  Minet  (a).  The  act  of  marking 
the  goods  with  the  plaintiff's  initials,  designated  them  as  his 
property,  and  his  ordering  an  insurance  upon  them,  shews 
that  he  considered  them  as  being  at  his  risk,  from  the 
moment  they  left  the  hands  of  the  vendors. 

Bayley,  J. — ^The  only  possible  doubt  in  this  case 
springs  out  of  the  peculiar  terms  of  the  order,  for  inde- 
pendently of  that,  the  right  of  action  is  clearly  in  the  plain- 
tiff, both  by  law  and  justice.  The  order  directs  the  goods 
''  to  be  dispatched  on  insurance  being  effected.  Terms 
to  be  three  months'  credit  from  the  time  of  arrival."  Except 
for  that  order  the  goods  never  would  have  left  Messrs. 
Mason^s  warehouse,  and  when  in  pursuance  of  that  order 
they  did  leave  it,  they  were  marked  with  the  plaintiff's 
initials.  What  could  that  mean,  if  not  to  designate  them 
as  his  goods  ?  If  the  goods  had  been  destroyed  by  lightning 
on  their  way  to  Liverpool,  who  must  have  borne  the  loss 
the  plaintiff,  or  Messrs.  Mason  i  The  plaintiff  most  un- 
doubtedly. On  their  safe  arrival  at  Liverpool,  Messrs.  Siokes, 

(a)  IX  East,  210. 
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who  were  Messrs.  Mason's  shipping  agents,  shipped  the 
goods  and  took  a  receipt  from  the  mate.  It  is  said  that  the 
property  then  vested  in  Messrs.  Stokes,  the  agents,  and  that 
they,  and  they  only,  could  have  maintained  an  action  for 
them.  I  think  that  argument  is  not  correct,  although  some 
diflSculty  might  have  arisen,  if  they  had  set  up  an  adverse 
interest.  But  the  plaintiff  was  their  principal,  and  as  the 
goods  were  sent  from  Birmingham  by  his  order,  and  at  his 
risk,  I  think  he  was  the  person  entitled  to  sue  for  them, 
unless  the  particular  form  of  the  order  deprives  him  of  that 
right.  It  is  argued  that  the  form  of  the  order  throws  the 
risk  upon  the  vendors  until  the  arrival  of  the  goods  at  Naples, 
because,  as  they  were  not  to  be  paid  for  until  three  months 
after  arrival,  that  arrival  was  a  condition  precedent  to  the 
vendor's  right  to  demand  the  price.  But  if  the  goods  were 
not  to  be  paid  for  unless  they  arrived,  why  were  they  insured? 
The  insurance  is  conclusive  to  shew  that  the  arrival  was  not 
a  condition  precedent  to  the  payment.  If  the  goods  arrived, 
they  were  to  be  paid  for  within  three  months  from  that  time; 
and  if  they  never  arrived,  they  must  still  have  been  paid  for 
within  a  reasonable  time  after  their  arrival  became  impos- 
sible. If  this  were  not  so^  the  policy  would  become  al- 
together useless,  for  then  the  plaintiff  could  not  sue  upou 
it,  and  clearly  no  one  else  could,  because  the  interest  was 
declared  to  be  in  him.  I  am,  therefore,  of  opinion  that  the 
form  of  the  order  does  not  vary  the  rights  of  the  plaintiff, 
and  that  the  verdict  which  has  been  found  for  him  ought 
not  to  be  disturbed. 

HoLROYD,  J. — ^I  am  of  the  same  opinion.  The  receipt 
given  by  the  mate  to  Stokes  did  not  vest  the  property  in  the 
goods  in  the  latter.  He  was  a  mere  agent,  and  it  is  an  esta- 
blished principle  of  law  that  the  act  of  the  agent  is  done 
for  Uie  benefit  of  his  principal,  and  that  the  principal  has  a 
right  to  sue  in  respect  of  a  loss,  though  the  defendant  has 
dealt  only  with  the  agent,  and  does  not  even  know  of  the 
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^stence  of  the  priDcipal.  With  respect  to  the  order,  coin 
struing  it  in  its  fair  sense,  and  according  to  legal  principles, 
I  think  the  goods  became  the  property  of  the  plaintiff  from 
the  moment  they  were  dispatched  from  Birmingham.  The 
arrival  of  the  goods  was  not  a  condition  precedent  to  the 
payment,  for  the  insurance  shews  that  they  were  to  be 
thfoughoot  their  transitus  at  the  risk  of  the  plaintiff. 

LiTTLEBA  LB,  J. — If  there  were  formerly  any  doubts  upon 
the  subject,  it  is  now  settled  law,  that  where  goods  are  to 
be  delivered  at  a  distance  from  the  vendor,  they  vest  in  the 
vendee  the  moment  they  quit  the  possession  of  the  vendon 
But  for  the  order,  therefore,  these  goods  were  the  property 
of  the  plaintiff,  as  soon  as  they  left  Birmingham.  Then, 
Stokes  was  a  mere  agent,  and  a  receipt  to  him  was  in  law  a 
receipt  to  .the  plaintiff  as  the  real  owner,  and  Stokes  could  not 
honestly  have  made  out  a  bill  of  lading  to  any  other  person 
than  the  plaintiff.  If  the  order  had  specified  that  the  pay- 
ment was  to  be  three  months  after  arrival,  and  nothing  more^ 
perhaps  arrival  might  have  been  considered  a  condition 
precedent  to  payment;  but  it  has  this  im,portant  addition, 
that  the  goods  are  to  be  dispatched  on  insurance  being 
effected.  Why  should  the  plaintiff  insure  the  goods,  if  they 
were  not  his  property,  and  at  his  riskf  Yet  the  policy  was 
effected  at  his  expense,  and  for  his  benefit,  and  no  other 
person  could  possibly  have  sued  upon  it.  The  effect  of  the 
order  was  really  no  more  than  this,  that  if  the  goods  arrived, 
ihey  were  to  be  paid  for  in  three  months  afterwards,  and 
if  they  did  not  arrive,  the  law  would  imply  from  it  a  promise 
to  pay  for  them  within  a  reasonable  time. 

Rule  discharged. 
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Wharton  v.  Walker. 

L.,  being  '  ASSUMPSIT  jfbr  money  had  and  received,  and  upon  an 
piarntiff  gave   ^^^^unt  Stated.     Plea,  non  assumpgit,  and  issue  thereon. 

him  an  order  At  the  trial  before  the  Recorder  of  Chester,  at '  the  last 
upon  defend-     -,  •         i-        i  •  i  ^i  •         r^ 

ant  (L,*$  te-     summer  asssizes  for  that  city,  the  case  was  this.     One 

Urm  out  ?^b  %'*?^^'  ^^^°S  indebted  to  the  plaintiff  in  the  sum  4>f  4^55., 
rent  that         gave  the  pbititiff  an  onjler  upon  the  'defendant,  his  tenant^ 

btcome"due.  ^^  P^^  '^'V  ^^^^  ^"°^  ^^^  ^^  ^^^  ^^^  ^^^^  should  next  beooBM 
Plaintiff  sent    due.    The  plaintiff  sent  the  order  to  the  defendant,  but  >they 

the  order  to  ,     ,  ,  »       .  *i  •  •     ^ 

defendant  but  never  had  any  personal  communication  upon  the  subject. 
tbey  bad  no     Upon  the  next  rent  becoming  due»  and  being  demanded  of 

personal  com-  , 

munication  on  the  defendant  by  Lythgoe^  the  defendant  shewed  him  the 
Wh  *n  thenext  ^^^^»  ^^^  undertook  to  pay  the  plaintiff  his  demand,  bpoa 
rent  became     which  Lffthgoe  accepted  the  balance  from  the  defendant^ 

Bhewedlhe'^°'  ^"^  S^^^  ^^^  ^  receipt  for  the  fell  amount  of  the  rent* 
order  to  L.,     The '  defendant  did  not  pay  the  plaintiff,  and  the  present 

and  undertook  ,  .  .       »t  t  •         •  i  •  i  •     ^  j 

to  pay  plain-    ttction  was  brought.     Upon  this  evidence  it  was  ofa^ectca 

tiff*s  demand,  ^^^  ||,^  action  could  not  be  maintained,  it  being  founded 
upon  which  .  .  . 

L.  accepted     entirely  upon  a  parol  promise  to  pay  the  debt  of  a  third 

and  gave  de-  ^^^^»  which  was  void  by  the  statute  of  frauds ;  and  the 
fendant  a  re-    learned  judge,  being  of  opinion  that  the 'objection  was  ^ood, 

fuif  rent: nonsuited  the  plaintiff,  with  leave  to  move  to  enter  a  verdict 

Held,  that  this  for  4/,  55. 

arrangement 

gave  plaintiff  •  - 

no  right  of  ac-      Cottittgham,  in  Michaehnas  term  lust,  obtained  a  nde 

tion  against  ....  . 

defendant.       nisi  accordingly^  against  which 

J.  Williams  now  shewed  cause.  It  is  impossible  that 
the  count  for  money  had  and  received  can  be  supported 
under  the  circumstances  of  this  case,  because  the  defendant 
never  received  any  money,  either  in  point  of  fact,  or  by  legal 
construction,  to  the  use  either  of  the  plaintiff,  or  of  any 
other  person.  The  transaction  was  merely  the  assignment 
of  a  debt  or  a  chose  in  action,  and  as  such  was  void:    The 
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other  count  is  equally  insupportable,  because  as  there 
never  was  any  actual  dealbg,  or  any  direct  communication, 
between  the  plaintiff  and  the  defendant,  it  was  impossible 
that  there  should  be  any  account  stated,  or  in  existence  be- 
tween them,  hraet  v.  Douglas  (a),  therefore^  is  mainly 
distinguishable  from  this  case,  for  there  a  direct  communi-* 
cation  did  take  place  between  the  parties,  and  the  debt 
owing  to  Dehalle  was  discharged,  which  formed  a  good 
consideration  for  the  defendant's  promise.  It  is  farther 
to  be  observed  that  fVibon,  J.  differed  from  the  rest  of  the 
Court  in  that  case,  and  that  the  propriety  of  the  decision 
has  since  been  matter  of  doubt.     Taylor  y.  Higgins  (6). 


Whartoit 

9. 

Walkbr. 


Coiiingham J  conifiL^  This  action  was  maintainable  with- 
out proof  of  any  direct  communication  between  the  plaintiff 
and  the  defendant.  There  was  clear  evidence  of  a  promise 
by  the  defendant  to  pay  the  debt  of  the  plaintiff,  and  to 
whom  that  promise  was  originally  made  was  immaterial, 
because  the  arrangement  was  afterwards  assented  to  by  all 
the  parties.  Ly^Agoe  gave  the  order;  the  plaintiff  accepted 
it,  and  sent  it  to  the  defendant ;  and  the  defendant,  when  he 
settled  with  Lythgoe  for  his  rent,  deducted  the  amount  o^ 
the  order,  promised  to  pay  it  to  the  plaintiff,  and  received  a 
receipt  for  the  whole.  The  amount  of  the  order,  thus  left 
in  his  hands,  became  by  legal  construction,  money  had  and 
received  by  him  to  the  use  of  the  plaintiff;  Wilson  v.  Coup' 
la»d{c) :  but  even  if  it  did  not,  still  it  is  clearly  recoverable 
as  upon  an  account  stated  between  them.  Cuxon  v.  Chadr 
l^yid)  does  not  interfere  with  this  argument,  because  in  that 
case  there  was  only  an  accord,  and  no  satisfaction ;  but 
here  there  is  both  accord  and  satisfaction. 


Batlby,  J. — Wilson  v.  Coupland  is  no  authority  for  the 
present  case ;  that  stood  on  very  different  grounds.  The 
defendants   there  were  in   the  first  instance   indebted  to 


(a)  1  H.  Bl.  S39. 
(e)  5  B.  &  A.  9^8. 

VOL.  VI. 


(6)  3  East,  169. 
(d)  Ante,  toI.  v.  417. 


u 


Wbarton 

V. 

Walker. 
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Taillasson  and  Co.  for  money  had  and  received,  and  7 ai/fas- 
son  and  Co.  were  indebted  to  the  plaintiffs.  Things  being 
so,  it  was  arranged  by  the  consent  of  all  the  parties,  that  the 
plaintiffs  should  accept  the  defendants  as  their  debtors 
instead  of  Taillasson  and  Co.  By  that  arrangement  Tail-^ 
lasson  and  Co.'s  debt  was  extinguished,  and  as  the  defend- 
ants had  been  originally  indebted  to  them  for  money  had 
and  received,  it  was  held  that  the  plaintiffs  might  recover 
against  the  defendants  in  the  same  form  of  action.  But 
here  the  defendant  never  received  any  money  to  the  use  of 
any  persoA  whatever.  The  very  same  objection  occurred  in 
Israel  v.  DouglaSj  and  has  been  the  foundation  of  those 
doubts  which  have  since  been  entertained  respecting  the 
propriety  of  that  decision  :  but  no  such  objection  occurred 
in  Wilson  v.  Coupland.  There  is,  however,  another  objec- 
tion in  the  present  case.  The  arrangement  here  was  not 
made  by  the  consent  of  all  the  parties.;  they  did  not  all  con- 
cur in  it ;  consequently  that  arrangement  gave  the  plaintiff' 
no  right  of  action  against  the  present  defendant.  The  inter- 
mediate debt  was  never  extinguished  here;  nothing  was 
done  that  could  have  the  effect  of  extinguishing  it;  for  the 
plaintiff  never  accepted  the  defendant  as  his  debtor  instead 
of  Lythgoe;  his  right  of  action  against  Lythgoe  still  remained. 
This  brings  the  present  case  directly  within  that  of  Cuxon 
V.  Chadiey.  There  are  two  objections,  therefore,  to  the 
count  for  money  had  and  received;  first,  that  the  defendant 
never  recived  any  money  to  the  use  of  the  defendant;  and 
second,  that  Lythgoe*s  debt  to  the  plaintiff  was  never  ex- 
tinguished ;  and  the  latter  of  those  objections  applies  with 
equal  force  to  the  count  upon  an  account  stated.  The  non- 
suit, therefore,  was  right,  and  the  rule  for  setting  it  aside 
must  be  discharged. 


'    HoLUOYD,  J.  and  Littledale,  J.  concurred. 


Rule  discharged. 
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Manifold  v.  Pennington  and  others* 

Declaration,  in  case,  for  disturbing  plaintiff's  right  DeclaratioD, 
of  common,  stated,  that  plaintiff  was  possessed  of  a  mes-  ««"wgo«^* 
suage  and  two  hundred  acres  of  land,  with  the  appurte*  mon  for  all 
nances,  situate  in  the  parish  of  Budworth,  in  the  county  of  ^^j^.^'prJ^f 
Chesier,  and  by  reason  thereof  was  entitled  to  common  of  that  plaintiff 
pasture  for  all  his  commonable  cattle^  levant  and  couchant ;  ^^  common- 
and  that  defendants  disturbed  him,  &c.     Plea,  not  guilty,  •We  ^J*[^* 
and  issue  thereon.    At  the  trial  before  WarreUy  C.  J.  at  be  had  no 
the  last  sunmier  assizes  for  the  county  of  Chater,  it  wa*  *^P  'jj[[2 
proved  that  the  plaintiff  was  a  freeholder  within  the  towi^  Tariaoce. 
ship  of  Leigh,  in  the  parish  of  Budu>orth,  and  tfiat  he  had 
been  long  accustomed  to  turn  out  upon  the  common  in 
question,  all  such  commonable  dattle  as  he  from  time  to 
time  possessed ;  but  it  also  appeared  that  he  had  never,  at 
any  time,  kept  any  sheep,  and  that  all  those  freeholders  who 
did  keep  sheep,  turned  them  out  on  the  common.    Upon 
this  evidence  it  was  objected  that  there  was  a  fatal  variance 
between  the  description  of  the  plaintiff's  right  in  the  decla- 
ration and  the  nature  of  it  as  proved,  and  the  learned  Judge, 
being  of  that  opinion^  directed  a  nonsuit,  but  gave  the 
plaintiff  leave  to  move  to  set  it  aside. 

Parke,  in  Michaelmas  term  last,  moved  accordingly,  and 
obtained  a  rule  nisi ;  he  cited  *  Ballard  v.  Dyson  {a)  and   * 
Xkketts  V.  Salwey  (6). 

D.  jR  Jones  and  Cottingham  now  shewed  cause.  The 
nonsuit  was  right.  This  case  is  perfectly  distinguishable 
from  those  upon  the  authority  of  which  the  rule  was  granted. 
[Bayley,  J.  Ought  not  the  case  to  have  gone  to  the  jury  i 
Surely  the  fact  that  the  plaintiff  turned  out  all  the  common- 
able cattle  he  possessed  was  primft  fad^  evidence  of  his 

(a)  1  Taunt.  379.  (6)  S  B.  &  A.  360. 

U  2 


PxifNIVGTON. 
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right  to  turn  out  all  commonable  cattle.]     Perhaps  so ;  but 

^JT"^"^^^^       the  plaintiff  made  no  such  point  at  the  trial :  he  insisted 
Mantfold  *^  .     r  .     . 

V.  that  he  had  fully  proved  his  right  as  laid  in  the  declaration : 

now  that  he  certainly  had  not  done,  and  upon  that  ground 
he  was  properly  nonsuited. 

Parke,  contrd,  was  stopped  by  the  Court. 

Bayley^J. — If  it  had  been  proved  that  the  plaintiff 
possessed  cattle  which  he  did  not  turn  out  upon  the  com- 
mon, the  case  would  have  stood  upon  different  grounds. 
But  the  evidence^  such  as  it  was,  certainly  ought  to  have 
been  left  to  the  jury,  for  they  were  the  proper  persons  to 
judge  of  its  effect  and  value.  Upon  that  short  ground  it 
seems  to  me  that  the  plaintiff  is  entitled  to  a  new  trial,  and, 
if  so,  it  is  unnecessary  to  consider  how  far  this  case  is,  or  is 
not,  governed  by  those  to"  which  Mr.  Parke  referred  us. 

The  other  judges  concurred. 

Rule  absolute. 


I)oE,  on  the  several  demises  of  R.  W.  Fox,  W.  Buar, 
and  W.  Prideaux,  v.  W.  Bromley. 

Where  the  liJECTMENT  for  certain  premises  situate  in  the  parish 
memorial  of^  of  $i^  Stephen,  in  the  city  of  London.  At ,  the  trial  before 
deed  described  Abbott,  C.J,  at  the  London  adjourned  sittings  after  last 

one  of  the  Easter  term,  a  verdict  was  taken  for  the  plaintiff,  for  one 
subscribing  '  ^  ... 

witnesses  as  shilling  damages,  subject  to  the  opinion  of  this  Court  upon 
of  Curritor^^  *  special  case,  the  whole  of  which  it  is  unnecessary  to  set 
Street^  in  the    out,  inasmuch  as  the  decision  of  the  Court  was  founded 

c  oanty  of 

Middl^tx,  attorney  at  law,*'  without  setting  oat  his  Christian  names  at  foil  length,  in 
compliance  with  the  53  G.  3.  c.  141.  s.  2.: — Held,  a  fatal  objection  in  ejectment  for  the 
ff remises  on  which  the  annuity  wa»  secured. 

In  ejectment  there  is  but  one  plaintiff;  and  therefore  where  sereral  lessors  of  the 
plaintiff,  who  were  separately  interested,  joined  in  the  same  ejectment : — Held,  that 
they  cottid  not  be  separately  heard. 
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upon  a  misdescription  in  the  memorial  of  the  annuity  deed 
upon  which  the  lessors  of  the  plaintiflf  founded  their  title. 

The  defendant  had  granted  an  annuity  of  180/.  in  March 
1817»  to  fV,  Prideaux,  ftfr  two  lives,  chargeable  on  the 
premises  in  question,  payable  as  mentioned  in  the  annuity 
deed,  which  contained  covenants  on  the  part  of  the  defend- 
ant to  keep  the  premises  in  repair  and  insure  them  from 
fire,  during  the  continuance  of  the  annuity.  The  deed  fur- 
ther contained  a  power  of  entry  and  distress,  on  a  quarter 
of  a  year's  annuity- being  in  arrear.  One  of  the  subscribing 
witnesses  to  the  annuity  deed  .was  George  Michael  Dance, 
and  in  the  memorial  of  the  deed  he  was  described  as 
"  G.  M.  Dance,  of  Cursiior  Street,  in  the  county  of  Mid* 
dktex,  attorney  at  law."  At  the  trial,  one  of  the  objections 
taken  on  the  part  of  the  defendant  against  the  plaintiff's 
right  to  recover  was,,  that  in  the  said  memorial  containing 
the  names  and  descriptions  of  the  witnesses,  the  initials  of 
the  Christian  names  of  Dance  only  are  mentioned,  and  not 
the  Christian  names  at  length. 

Abraham,  for  the  plaintiff,  being  desired  by  the  Court  to 
confine  his  attention  to  this  objection,  contended  that  it  was 
not  an  answer  to  the  action.  He  admitted  that  the  case  of 
Cheek  v.  Jefferia  {a)  was  an  authority  to  shew  that  the 
Chrbtian  names  of  the  subscribing  witnesses  must  be  set 
out  at  full  length  in  the  memorial ;  but  he  contended  that 
tile  later  case  of  Comt  v.  PhillipB  (b),  which  arose  on  the 
statute  17  Geo.  3.  c.  26.  was  an  authority  in  his  favour.  In 
the  latter  statute  the  word*'^  name"  was  used  in  the  singular 
number,  and  in  the  53  Geo.  S.  c.  141.  the  word  ^'  namea'* 
was  used,  but  he  submitted  that  that  could  make  no  differ- 
ence, if  there  was  sufficient  certainty  in  the  description  of 
tiie  subscribing  witnesses.  Now  here  nothing  could  be 
more  explicit  than  the  description  given  of  the  subscribing 
witness,  Mr.  Dance.  He  is  described  as  *'  G.  M.  Dance, 
of  CursUor  Street,  in  the  county  of  Middlesex,  attorney  at 

(•)  Ante^  vol.  iii.  185 ;  S.  C.  3  B.  &  C.  1.        (h)  Ante,  vol.  iv.  344. 
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law.''  If  notoriety  be  the  object  of  the  legislabire  in  fe- 
quirii^  a  full  description  of  the  subscribing  witnesses^  here 
Aat  object  has  been  complied  with ;  for  Mr.  Dafice,  being 
an  attorney  of  the  Co'urtj  he  could  at  all' times  be  found. 

•  Carter,  for  one  of  the  lessors  of  the  plaintiff,  who  waa 
separately  bterested,  claimed  to  be  heard  for  his  client,  but 

Bay  LEY,  J.  said — In  ejectment  there  is  only  one  phdn** 
tiff  to  whom  the  Court  can  look.  If  parties  separately 
interested,  chuse  to  join  in  the  same  ejectment,  Iheir  interest 
must  be  treated  as  one  and  the  same,  and  as  if  theic  were 
but  one  plaintiff. 

Marryat,  for  the  defendant,  was  8tom>ed  by  the  Court. 

Bay  LET,  J.< — I  am  of  opinion  that  the  objection  made 
to  die  memorial  of  this  annuity  is  unanswerable;  and  I 
should,  perhaps,  have  thought  there  was  no  distinction  in 
this  respect  between  the  statutes  17  Geo.  3.  c.^6.  and  53 
Geo*  S.  c.  141.,  because  it  appears  to  me  that  the  diffetence 
betwecm  name  and  name*  is  qnly  a  literal,  and  not  a  sobatan-«» 
tial  distinction.  If  we  look  to  the  provisions  of  the  17 
Geo.3.  we  find  that  the  legislature,  an  express  terms,  requires 
that  the  flome  ^diall  be  written  at  full* length  m  the  deed,  in 
order  that  the  parties  may  not  be  excused  from  putting  the 
name  at  full  length  into  the  niemorial.  Suppose  there  are 
two  persons  of  the  same  surname,  subscribing  witnesses  to 
the  deed,  one  of  whom  is  called  by  his  Christian  naaae  Johu^ 
and  the  other  Jacob,  it  cannot  be  said  that  il  would  b6  sufr 
ficient  to  give  in  the  memorial  merely  the  initials  of  their 
Christii^n  names.  There  may  he  five  or  ten  persons  vi  es:^ 
istence  to  whom  the  same  mttial  may  apply.  Those,  tbere^ 
fore^  who  are  interested  in  knowing  the  true  nances  of  the 
subscribing  witnesses  are  left  completely  in  dou(;ftt  as  to 
what  person  is  meant  by  the  initial.  The  1 7  Geo.  :i.  requines 
the  name  to  be  introduoed,  hut  the  53  Geo.  3.  requires  that 


Doe 

V. 
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jou.  shall  introduce  the  names  of  all  the  parties  and  of  all 
the  witnesses  to  the  mstruments.  I  have  looked  attentively 
to  both  statutes,  and  I  confess  it  does  not  appear  to  me  that 
there  is  any  very  substantial  difference  between  the  word  Broml»t. 
name  in  the  first,  and  names  in  the  second.  It  might  be, 
with  reference  to  what  was  the  intention  of  the  legislature 
in  the  €rst  statute,  that  the  word  names  is  introduced  into 
the  latter,  in  order  that  such  intention  might  be  more  clear 
and  explicit.  The  column  in  the  53  Geo.  3.  shews  what 
was  the  understanding  of  the  legislature  in  using  the  word 
names,  and  is  decisive  to  shew  that  an  initial  description  of 
any  of  the  Christian  names  would  not  be  sufficient.  This 
case  must,  m  my  opinion,  be  governed  by  Cheek  v.  Jefferies, 
in  which  the  point  was  expressly  decided.  Here  the  true 
name  of  the  subscribing  witness  is  George  Michael  Dance, 
whereas  the  memorial  gives  only  the  initials  of  the  Christian 
names.  But  it  is  suggested  that  there  can  be  no  difficulty 
in  finding  out  who  G.  M.  Dance  is,  inasmuch  as  he  is 
described  as  an  attorney  at  iaw.  It  does  not,  however, 
necessarily  follow  that  because  you  find  "  G.  3/.  Dance, 
attorney  at  law,"  m  the  column  of  witnesses  in  the  memorial^ 
that  he  is  ttie  same  person  who  is  mentioned  and  referred 
to  in  the  deed  \  and  unless  you  can  be  sure  that  he  is  the 
same  person,  the  objection  arises,  for  non  constat,  but  he 
may  be  a  different  person.  The  decision  cited  from  4  Dotth 
ting  zad  Ryland  is  distinguishable  from  the  present  case. 
In  that  the  memorial,  as  it  existed  at  the  time  the  motion 
was  brought  before  the  Court,  contained,  in  fact,  the  initials 
only  of  the  Christian  names  of  the  jubscribing  witness;  but 
the  Court,  in  deciding  that  case,  does  not  at  all  retract  the 
decision  pronounced  in  Cheek  v.  Jefferies.  The  ground  of 
the  decision  was,  that  inasmuch  as  there  appeared  to  be 
erasures  in  the  memorial,  shewing  that  the  memorial  had 
been  improperly  dealt  with,  and  there  being  an  affidavit  pro- 
duced in  which  the  deponent  stated  his  belief  that  the 
Christian  names  of  the  subscribing  witness  had  been  oblite- 
rated, and  the  initials  only  left,  and  consequently  that  there 
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had  been  a  fraud  on  \be  part  of  those  interested  in  setting 
aside  the  annuity,  the  Court  said,  they  would  not  interfere 
after  the  lapse  of  eighteen  years,  more  especially  as  the 
parties  had  been  in  Chanceryi  where  advantage  might  have 
been  taken  of  the  objection  if  it  then  existed.  The  case, 
therefore^  of  Con$t  t.  f^hillips  being  distinguishable  from 
this,  I  think  we  are  bound  to  act  upon  the  decision  in  Chiek 
v.  Jefferies.  The  result  is  that  the  postea  must  be  delivered 
to  the  defendant. 


HoLROYD,  J. — I  am  quite  satisfied  that  the  case  of 
Cheek  v.  Jefferies  was  correctly  decided.  The  case  of 
Comt  V.  Phillips  went  on  quite  a  di£ferent  ground. 


LiTTtEDALEj  J.  concurred. 


Postea  to  the  defendant. 


Bromage  and  Snead  v,  Prossbr. 

actioiTfor  *°  ^ASE  for  slanderous  words,  alleged  to  have  been  spoken 
slandering  the  of  and  concerning  the  plaintiffs  in  their  trade  and  business 
Sieir  business   ^^  bankers,  at  Monmouth  and  Brecmi.     The  first  count 

of  bankers,  it  charged  the  words  spoken  to  have  been,  "The  bank  of 
was  proved  , 

that  W»  said  Bromoge  and  Snead,  at  Monmouth,  is  stopped.**  The 
"I^bBftrlh"^  second  count  charged,  that  in  a  discourse  with  one  L.  TFof- 
yott  say  that    kitu,  in  the  hearing  of  other  persons,  and  in  answer  to  a 

question  by  the  said  L^atkim  as  to  the  plaintiffs  hi  their 
trade  and  business,  and  as  to  the  defendant  having  said  that 
the  bank  of  the  plaintiffs  at  Monmouth  was  stopped,  the  de- 
fendant said,  '^  Yes,  it  is.    I  was  told  so.''    The  third  count 

It  is.  I  was  told  so.  It  was  so  reported  at  C,  and  nobody  would  uke  their  bills,  and 
I  came  to  town  in  consequence  of  it  myself:** — Held,  that  as  in  aetiona  of  slander  there 
are  two  sorts  of  malice,  one  in  law,  and  the  other  in  fact,  it  ought  to  have  been  left  to 
the  jury  to  say,  first,  whether  the  defendant  understood  W.  as  asking  for  information, 
and  whether  he  bad  uttered  the  words  merely  by  way  of  honest  advice  to  regulate  W*t 
conduct;  and  if  they  were  of  that  opinion,  secondly,  whether,  in  so  doing, he  was  guilty 
of  any  malice  in  fact« 


the  plaintiflb' 
bank  at  Af. 
has  stopped; 
IS  It  true?*' 
and  the  de- 
fendant an- 
swered, ^  Yes, 
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nmilar,  only  charging  the  words  to  be  *^  Yes,  it  is/*  Plea, 
not  guilty,  and  issue  thereon.  At  the  trial  before  Pctrft,  J.  at 
the  last  summer  assizes  for  Monmuuiftshire,  the  evidence  of 
the  speaking  of  the  words  was  this: — On  the  13th  January, 
18^/4,  Wat  kins,  meeting  the  defendant  in  Brecon,  said  to 
him,  ^'  I  hear  that  you  say  the  bank  of  Bromage  and  Snead, 
at  Monmouth,  has  stopped.  Is  it  true  i"  The  defendant 
replied  ^'  Yes,  it  is.  I  was  told  so.  It  was  so  reported  at 
Crtckhawell,  and  nobody  would  take  their  bills,  and  I  came 
to  town  in  consequence  of  it  myself.*'  fVatkins  then  said, 
**  Yott  bad  better  take  care  what  you  say;  you  first  brouglit 
the  news  .to  town,  and  told  Mr.  John  Thomas  of  it;*'  to 
which  the  defendant  again  replied, ''  I  was  told  so."  On 
the  part  of  the  defendant  it  was  proved  that  one  6.  Brown, 
to  whom  he  had  shortly  before  paid  two  one-pound  notes  of 
the  plaintiffs'  bank,  had  told  him  on  the  1 2th  January  that 
there  was  a  run  upon  Bromage  and  Snead^s  bank,  and  that 
if  there  was  any  thing  in  it,  he,  the  defendant,  must  take  the 
notes  back ;  and  that  the  defendant  did  afterwards  take  the 
notes  back  from  Brown,  The  learned  judge  told  the  jury 
that  there  was  no  evidence  of  the  defendant  being  actuated 
by  any  ill  will  against  the  plaintiffs,  and  that  as  malice  was 
the  gist  of  the  action,  unless  they  were  satisfied  that  the 
words  were  spoken  maliciously,  the  action  was  npt  main- 
tainable, and  they  ought  to  find  for  the  defendant.  The 
jury  found  for  the  defendant. 


Brohacb 
Peosscb. 


Campbell,  in  last  Michaelmas  term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  question  of  malice 
had  been  improperly  left  to  the  jury,  inasmuch  as  a  malicious 
motive  was  to  be  inferred  from  the  act  of  the  defendant,  the 
words  which  he  had  spoken  not  being  justified  by  the  oc- 


casion. 


W.  £*  Taunton  and  Maule  now  shewed  cause.  Malice, 
or  no  malice,  is  properly  a  question  for  the  jury,  and  was 
rigfaUy  so  left  by  the  learned  judge  in  this  case.    In  Haver 


CASES  IN  THE  KING  8  BEKiCH, 

V.  DawsoH  (a),  where  the  action  was  brought  against  a  man 
for  wwniiig  his  friend  respecting  the  circumstances  of  the 
plaintiff,  Pratt,  C.  J.  directed  the  jury,  that  though  the 
words  were  otherwise  actionable,  yet  if  they  should  be  of 
opinion  that  tfiey  were  not  spoken  out  of  malice,  but  in 
confidence  and  friendship,  and  by  way  of  warning,  they 
should  find  the  defendant  not  guilty^  which  they  did.  In 
Rogers  V.  Clifton  (Jh)  Lord  Alvufdetfj  in  the  course  of  his 
judgment,  alluding  to  this  very  point,  said,  ''  I  diink  I 
shottkl  have  grievously  invaded  the  province  of  a  jury  if  I 
had  not  left  it  to  them  to  say,  whether,  considering  all  the 
circumstances  of  the  case,  the  conduct  of  the  defendant  was 
not  malicious/'  These  are  authorities  to  shew  that  the 
circumstances  leading  to  and  attending  the  speaking  of  the 
words,  are  peculiarly  for  the  consideration  of  the  jury  in 
deciding  the  question  of  malice.  [Bayki/i  J.  There  are 
*  cases  where  the  occasion  justifies  words  which  would  other- 
wise  be  actionable ;  but  they  are  excepted  cases.]  StiU 
those  cases  establish  the  rule  that  facts  and  circumstances 
are  evidence  to  n^ative  malice,  and  ought  to  be  left  to  the 
jury  as  such.  Edmomon  v,  Stevenson  (c)  is  another  autho** 
rity  to  the  same  point*  tBayby,  J«  That  was  the  case  of 
%  confidential,  and  therefore  privileged  communication,  and 
ihftt  distinction  wUs  there  pointed  out  by  Lord  Man^ieid, 
for  he  said,  ^'  this  is  not  to  be  considered  as  an  action  in  the 
common  way  for  defamation  by  words ;  but  that  the  gist  of 
it  must  be  malice^  which  is  not  implied  from  the  occasion 
of  speaking,  but  should  be  directly  proved."  No  doubt 
that  13  the  rule  in  such  cases,  but  is  there  any  case  which 
decides  that  malice  is  a  question  for  the  juiy,  where  the 
words  are  not  spoken  as  a  confidential  communication?] 
The  present  may  almost  be  considered  as  the  case  of  a 
privileged  communication,  for  the  words  were  spoken  in 
answer  to  a  question ;  they  were  not  volunteered ;  but  whe- 
ther it  be  so  ot  not,  is  a  questiod  for  the  jury.  Inde- 
pendently, however,  of  this  point,  the  defeiidant  is  entitled 

(•)  Bull.  N.  P.  8.        (b)  a  B«  &  P.  687.        (c)  BaH  N.  P.  8. 
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to  xetaio  the  Terdict,  Upon  the  first  count  it  is  quite  clear 
that  the  verdict  is  right.  That  contains  a  positive  averment 
that  the  defendant  said,  '^  the  bank  of  Bromagc  and  Snead, 
at  MoamoutA,  is  stopped."  The  evidence  was«  that  in  ao^ 
swer  to  a  question  whether  he  had  said  so,  and  whether  it 
was  true,  the  defendant  said^  ^  Yes,  it  is ;  I  was  told  so ;  it 
was  so  reported  at  Crickhwelii^  which  words  fall  very  far 
short  of  a  positive  assertion  that  the  bank  bad  stopped. 
That  count,  therefore,  could  not  possibly  be  supported,  for 
there  was  a  fiital  variance  between  the  averment  'and  the 
proof.  The  second  and  third  counts,  which  in  their  form 
are  perfectly  new  and  somewhat  anomalous,  are  equally  bad 
in  substance  as  the  first.  The  question,  to  wjbAcfa  the  words 
spoken  by  the  defendant  form  an  answer,  is  not  set  out ; 
diere  is  no  averment  that  that  answer  had  any  reference  to 
the  asserfibn  of  the  bank  having  stopped ;  and  it  is  quite 
equivocal  whether  the  defendant  meant  to  reply  that  he 
had  made  such  an  assertion,  or  that  the  assertion  itself  was 
true.  The  record,  therefore,  is  bad,  and  as,  for  that  rea9on, 
the  plaintiiSfs,  if  they  had  obtained  a  verdict,  could  not  have 
had  judgment  upon  it,  the  Court,  upon  that  ground,  will 
refiise  tp  grant  them  a  new  trial :  Qar/brd  v.  Clerk  (a). 


Brokao£ 

V. 

pBosssa. 


Capupbttt  and  G.  JB.  Crass,  contri.  The  words  spoken 
by  defendant  are  in  themselves  clearly  actionable.  The 
pbnntiffs,  therefore,  are  entitled  to  a  new  trial,  unless  the 
Court  are  prepared  to  hold,  that  in  every  possible  case  of 
slander,  without  reference  either  to  the  occasion  or  the  cir^ 
cumstances  of  it,  malice  is  purely  ^  question  of  fact  for  the 
jury.  The  rule  has  hitherto  been  considered  to  be,  that 
where  d)e  words  are  in  themselves  actionable,  the  law  wiU 
presume  from  their  natural  tendency,  namely,  to  injure  the 
plaintiff,  that  they  are  spoken  maliciously,  unless  the  d^ 
fendant  adduces  conclusive  evidence  to  rebut  such  a  pre- 
aomption.  None  of  the  cases  cited  on  the  other  side  apply 
to  tb9  present,  because  they  ara  aU  cases  of  confidential  and 

'  (a\  Cm.  Elii.  857. 
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privileged  communications.    This  is  not  so.    The  evidence 
adduced  here  on  the  part  of  the  defendant  is  not  sufficient 

BaOMAOE  .1,1  .  *.  1-  'r    ' 

9.  to  rebut  the  legal  presumption  of  malice,  nor,  even  if  it 

Prosser.  v^ere,  could  it  be  properly  receivable  under  the  general  issue. 
Suppose  the  defendant  had  been  charged  with  saying  that 
the  plaintiffs  had  stolen  a  horse;  it  would  have  been  no 
defence  to  the  action  to  say  that  he  was  told  so,  and  be- 
lieved it  to  be  true;  nor,  under  such  circumstances,  could 
.  any  question  of  malice  be  left  to  the  jury.  Such  facts 
would  be  insufficient,  though  specially  pleaded,  and  evidence 
of  them  would  not  be  receivable  under  the  general  issue. 
Now,  in  this  respect,  there  is  no  difference  between  words 
imputing  felony,  and  those  imputing  hisolvency.  In  the 
present  case  even  if  the  slander  had  been  communicated  to 
the  defendant  under  circumstances  which  justified  him  in 
repeating  it,  he  would  be  equally  inexcusable,  because  he 
did  not  repeat  the  words  faithfully  and  precisely,  and  be 
did  not  at  the  time  give  up  the  author:  Davis  v.  Lewis  {a). 
Then,  with  respect  to  the  evidence,  it  was  clearly  sufficient 
to  support  the  first  count.  {^Littledale,  J.  It  seems  to  me 
tiiat  the  first  count  is  bad  for  not  setting  out  the  whole  of 
the  conversation.  In  an  action  for  words,  you  cannot  make 
up  an  affirmative  proposition  out' of  a  previous  question 
and  answer,  at  least  without  shewing  what  that  question 
and  answer  are.]  Still  the  first  count  was  supported  by 
the  evidence,  because  it  was  proved  that  the  defendant 
admitted  that  he  had,  on  a  former  occasion,  spoken  the 
words  imputed  to  him,  and  that  is  evidence  to  support  the 
averment  that  he  did,  in  point  of  fieict,  speak  those  words. 
Then,  with  respect  to  the  other  counts,  the  objection -now 
taken  to  them  was  not  taken  at  the  trial  ^  and  therefore 
comes  too  late.  With  reference  to  thos^  counts,  the  words 
were  proved  as  laid,  even  admitting  them  to  be  equivocal, 
and  construing  them  qu&cunque  vi&.  [Bayteyj  J.-  What  is 
tlie  meaning  of  the  question  '^  Is  it  true  ?"^  and  of  the  reply, 
''  It  is."  ?    Do  they  refer  to  the  fact  of  the  defendant  having 

(«)  T  T.  R.  ir. 
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asserted  that  the  bank  had  stopped,  or  to  the  &ct  that  the 
bank  had  stopped  f]  It  is,  perhaps,  not  easy  to  decide : 
the  import  was  equivocal ;  and  it  was  for  the  jury  to  define 
it.  But  whichever  meaning  those  words  bear,  one  or  other 
of  the  counts  was  proved.  If  the  defendant,  by  answering, 
^'  yes,  it  is,"  meant  that  he  had  used  the  words,  the  second 
count  was  proved ;  and  if  he  meant  that  the  bank  had 
stopped,  the  third  count  was  proved;  and  in  either  case,  the 
plaintiffs  were  entitled  to  a  verdict. 

The  case  was  argued  on  a  former  day,  when  the  Court 
took  time  ^o  consider.    Judgment  was  now  delivered  by 


Baomaob 

V. 

Paosser. 


Bay  ley,  J. — ^This  was  an  action  of  slander.  The  plain- 
tiffs were  bankers  at  Monmouth,  The  charge  was,  that  in 
%aswer  to  a  question  put  by  a  person  named  Watkim  to  the 
defendant,  whether  he,  the  defendant,  bad  said  that  the  plain- 
tiffs bank  had  stopped  payment,  his  answer  was,  ^  it  was 
true;  he  had  been  told  so.'*  The  evidence  was,  that  Watlnm 
met  the  defendant  and  said  to  him,  ^^  I  bear  that  you  say 
the  bank  of  Bromage  and  Snead,  at  Monmouth,  has  stopped; 
is  it  true  i"  The  defendant  said,  '^  yes,  it  is ;  I  was  told  so." 
He  added,  **  It  was  so  repot-ted  at  Crickhowell,  and  nobody 
would  take  their  bills,  and  that  he  had  come  to  town 
in  consequence  of  it  himself.'*  Watkins  said,  "  you  had 
better  take  care  what  you  say;  you  first  brought  the  news 
to  town,  and  told  Mr.  John  Thomas  of  it."  The  defendant 
repeated, ''  I  was  told  so."  The  defendant  had  been  told 
at  Crickhowellj  that  there  was  a  run  upon  the  plaintiffs' 
bank,  but  he  was  not  told  that  it  had  stopped,  nor  was  he 
told  that  nobody  would  take  dieir  bills.  So  that  what  he 
said  went  greatly  beyond  what  he  had  heard.  The  learned 
judge  considered  the  words  as  proved,  and  he  does  not  ap- 
pear to  have  treated  it  as  a  case  of  privileged  communica- 
tion; but  inasmuch  as  the  defendant  did  not  appear  to  have 
been  actuated  by  any  ill  will  against  the  plaintiffs,  he  told 
the  jury  that  if  they  thought  the  words  were  not  spoken 
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mduMUBlyy  dMUgh  Aej^  nugbt-uufertimaiely  faaPire  pMdweiMl 
injury  to  the  plaintiffa,  the  dtefendflut  ought  to-  have  their 
iReediot ;  but  if  they  thought  be  spoke  dieoi'  maiioionBly,  they 
should  find  for  the  plaiattff8»  The  jury^.  under  this  dii«ctiony 
found  for  the  defendant;  the  main  question  upon  a  motion 
for  8  new  triid  was  ai  to  the  propriety  of  this  direction.  If 
m  an:Ofdinai7  case  of  slander  (not  a  case  of  privileged  com^ 
municatton)  want  of  malice  ism  question  of  fact  for  the- con* 
sideration  of  the  jury,  then  the  direction  was  right;  but  if  in 
such  a  case  the  law  implies  such  malice  as  is  necessary  to 
maintain  the  aetion^then  it  is  the  duty  of  the  judge  to  with- 
draw the  question  of  maUce  from  the  consideration  of  the 
jury,  and  in  that  way  of  putting  the  case  it  appears  to  us 
that  the-  direction  was  wrong.  That  ''  malice/'  in-  some 
sensed  is  the  gist  of  the  action,  and  that  therefore  **  the  nunn 
ner  and  occasion  of  speaking  the  words^  is  admissible  in 
evidence  to  shew  they  were  not  spoken  **  with  malice,"  is 
said  to  have  been  agreed  (either* by  all  the  judges,  or  at  least 
by  the  four  who  thought  the  truth  might  be  given  in  evi^ 
dence  on  the  general  issue)  in  Smiik  v.  Riehardion  (a) ;  and 
in  1  Com.  Dig.  tit.  Action  upon  the  case  for  defamation; 
G«  5.  it  is  also  laid,  down,  that  the  deciaratioh  must  shew 
a  '^  malicious  intend'  in  the  defendant^  and'  there  are  some 
other  very  usefol  elementary  books  in  which  it  is  said  that 
inalioe  is* the  gist  of  the  action;  but  in  what  sense  the  word 
^*  malice^  or^'  malicious  intent*'  are  to  be  here  understood^ 
whether  in  the  popular  sense  or  in  the  sense  which  the  lavr 
generally  puts  on  those  expressions,  none  of  these  autlKM 
rities' state;  Malice,  in  common  acceptation, means, iUwiH 
against  a  person ';  bat  in  its  legal  dense  it  means  a  vmrnf^l 
aot,  done  intentronaUy,  without  just  cause  or  excuse*  If  I 
give  a  man  a  blow  whidi  is  likely  to  produce  death,  tboogh  he 
is  a  perfect  stranger  to  me,  the  law  implies  that  I  do  it  with 
malice  because  I  do  it  intoitionally,  and  without  just  cause  or 
eicuse;  If  I  maim  cattle  or  poison  a  fishery  without  know* 
ing  the  owner,  I  do  it  of  malice,  (not  of  malice  against  the 

(o)  Wilks,  84. 
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owntt",  whicb  is  neeesaaiy  to  bring  tbe  catd  within  ^6  policy       1 83d« 

of  certab  a€t»  of  parliament),  because  it  is  ^  wrongful  act 

and  done  intentionally.    And  if  I  zm  arraigned  of  felony, 

and  wilfully  stand  mute,  I  am  said  to  do  it  malioiously,  be* 

cause  it  is  done  intentionally  and  without  just  cause.    The 

cases  upon  this  subject  are  well  collected'in  Mr.  Rm$elC6 

book  on  Crime8<o).    So  if  I  traduce  a- man,  whether  I  know 

him  or  not,  or  whether  I  intend-to  injure  him  or  not,  I  take 

it  that  the  law  considers  it  done  of  malice  because  it  is 

wrongful  and  intentional.    It  equally  works  an  injury  whe^ 

ther  I  naeent  to  produce  the  injury  or  not,  and^if*  L  had  no 

realxause  for  the  slander,  why  is  he  not  to  have  hia  remedy 

against  me  when  he  has  sustained  the  injuvyf    The  law 

recognizes  a  distinction  between  ordinary  skmdei^  and  tbe 

excepted  'cases  of  privileged  communication.    In*  theoase  of 

ordinaery  slander  it  is  sufficient  to  charge  an  the  dtolaralion 

that  the  defendant  spoke  the  words  falsely,  and  it  is  not 

necessaary  to  state  that  they  were  spoken  mabciously.    This 

is  laid  down  in  Slyles,  392,  and  was  adjudged  upon  error  in 

Mtrker  v.  Sparki  {b).    The  objection  there  was,  that  the 

words  were  not  charged  to  have  been  spoken  maliciously, 

but,  the  Court  said  that  the  wordi  were  themselves  nudicions 

and  slanderous,  and  therefore  the  judgment  was  affirmed. 

In  the  case,  however,  of  privileged  communications,  or  sack 

slander  as  is  primft  facie  excusable,  on  account  of  the  cause 

of  speaking  or  writing  it,  as  in  the  case  of  servants' characters, 

maltce  in  fact  must  be  proved  by  the  plaintiff;  but  then  that 

case  is  considered  as  being  distinguishable  from  the  ordinary 

case  of  malice  in  law.    The  first  case  of  that  description  in 

modem  times  waa  Edmondson  v.  Siephenson  (c)  where  Lord 

Mansfield  saye  <'  this  is  not  to  be  considered  as  an  action  in 

the  common  way  fordefismation  by  words;  but  that  the  gist 

of  it  must  be  malice,  which  b  not  implied  from  the  occasion 

of  speaking,  but. should  be  directly  proved."    He  tberefoie 

(a)  Russell  on  Crimes  and  Misdemeanors,  614. 

(9  QwSD,  51.  Moore>  459.  KTogr,  35.  (c)  Boll.  N.  P^8. 
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distinguishes  it  from  the  ordinary  case,  and  holds  that  in  the 
case  then  under  consideration,  malice  must,  in  fact«  be  proved; 
whereas  in  the  ordinary  case  of  slandefofis  words,  proof  of 
malice  is  not  necessary.  That  case  was  founded  on  Fan^ 
qfike  V.  Cleyson  (a),  which  was  an  action  for  these  words, 
''  Doth  Fampike  owe  you  any  money?''  The  person  to 
whom  the  question  was  addressed  said  ''  Yes."  The  defend* 
ant  then  said,  ''  You  had  best  call  for  it.  Take  heed  how 
you  trust  him."  This  case  came  before  the  Court  on  de- 
murrer, and  the  Court  adjudged  for  the  defendant.  Why? 
because  it  was  not  any  slander  to  the  plaintiff,  but  good  ad- 
vice to  the  party  who  asked  for  it.  There  are  many  other 
cases  to  the  same  effect.  In  Weathersione  v.  Hawkins  (6), 
where  a  master,  who  had  given  a  servant  a  character  which 
prevented  his  being  hired,  gave  his  brother-in-law,  who  ap- 
plied to  him  upon  the  subject,  a  detail  by  letter  of  certain 
instances  in  which  the  servant  had  defrauded  him;  Wood, 
who  was  counsel  for  the  plaintiff,  argued  that  this  case  did 
not  differ  from  the  case  of  common  libels  ;  that  it  had  the 
two  essential  ingredients,  namely,  slander  and  falsehood;  that 
it  was  not  necessary  to  prove  express  malice;  if  the  matter 
is  slanderous,  malice  is  implied.  It  is  sufficient  to  prove 
publication;  the  motives  of  the  party  publishing  are  never 
gone  into,  and  that  the  same  doctrine  held  in  actions  for 
words,  no  express  malice  need  be  proved.  Lord  Mansfield 
dien  takes  the  distinction  already  pointed  out.  He  says, 
''  The  general  rules  are  laid  down  as  Mr.  tVood  has^stated, 
but  to  every  libel  there  may  be  an  implied  justification  from 
the  occasion.  So  as  to  the  words,  instead  of  the  plaintiffs 
shewing  it  to  be  false  and  malicious,  it  appears  to  be  inci- 
dental to  the  application  by  the  intended  master  for  the 
character;"  and  Duller ,  J.  said  '^ihis  is  an  exception  to  the 
general  rules  on  account  of  the  occasion  of  writing.  In 
actions  of  this  kind  the  plaintiff  must  prove  the  words 
malicious  as  well  as  false."      In  Pasley  v.  Freeman   (c) 

(a)  Cro.  Elit.  541.  (»  1  T,  R.  110.         (c)  3  T.  R,  CI. 
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Bulkr,  J.  repeats  that  for  words  spoken  confidentially  upon 
advice  asked,  uo  action  lies  unless  express  malice  can  be 
proved.  So  in  Hargrave  v.  Le  Breton  (a)  Lord  Mansfield 
states  that  no  action  can  be  maintained  against  a  master  for 
the  character  he  gives  a  servant  unless  there  are  extraor- 
dinary circumstances  pf  express  malice.  But  in  an  ordinary 
action  for  a  libel  or  for  words,  though  evidence  of  malice 
may  be  given  to  increase  the  damages,  it  never  is  considered 
as  essential,  nor  is  there  any  instance  of  a  verdict  for  the  de- 
fendant on  the  ground  of  want  of  malice.  Numberless  oc- 
casions must  have  occurred,  (particularly  in  cases  where  a 
defendant  only  repeated  what  he  had  heard  before,  but 
without  naming  the  author,)  upon  which,  if  that  were  a 
tenable  ground,  verdicts  would  have  been  sought  for  and 
obtained,  and  the  absence  of  any  such  instance  is  a  proof 
of  what  has  been  the  general  and  universal  opinion  upon 
the  point.  Had  it  been  noticed  to  the  jury  how  the 
defendant  came  to  speak  the  words,  and  had  it  been  left  to 
them  as  a  previous  question,  whether  the  defendant  under- 
stood Watkins  as  asking  for  information  for  his  own  gui- 
dance, and  that  the  defendant  spoke  what  he  did  to  Watkins, 
merely  by  way  of  honest  advice  to  regulate  his  conduct,  the 
question  of  malice  in  fact  would  have  been  proper,  as  a 
second  question  to  the  jury,  if  their  minds  were  in  favour  of 
the  defendant  upon  the  first;  but  as  the  previous  question 
I  have  mentioned  was  never  put  to  the  jury,  but  this  was 
treated  as  an  ordinary  case  of  slander,  we  are  of  opinion  that 
the  question  of  malice  ought  not  to  have  been  left  to  the 
jury.  It  was  pressed  upon  us  with  considerable  force,  that 
we  ought  not  to  grant  a  new  trial,  on  the  ground  that  the 
evidence  did  not  support  any  of  the  counts  in  the  declaration, 
but  on  carefully  attending  to  the  declaration  and  the  evi- 
dence, we  think  we  are  not  warranted  in  saying  that'  there 
was  no  evidence  to  go  to  the  jury  to  support  the  declaration; 
and  had  the  learned  judge  intimated  an  opinion  that  there 

(a)  3  Burr.  3425. 
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wa<  no  such  evideDce,  the  plaintiff  might  have  attempted  to 

_  supply  the  defect.     We  therefore  think  for  the  reason  stated 

Deomage       - 

v,  that  we  cannot  properly  refuse  a  new  trial. 

Prosser. 

Rule  absolute  for  a  new  trial. 


Green,  Executrix  of  Daniel  Bo az,  deceased,  v.  Datis. 

Assumpsit  by  ASSUMPSIT  on  a  promissory  note.  Pleas,  first,  the 
upon  an  in-  general  issue,  and  second,  the  statute  of  limitations.  Issue 
'ws  fom-"  thereon.  At  the  trial  before  Park,  J.  at  the  Staffordshire 
<<  Received  of  Summer  Assizes,  18^^4,  the  instrument  produced  in  support 

SrflW/T^'  ^f  *®  ^^"°"  ^'^"*  this:—"  Decembers,  1824.  Received 
which,  I  pro-  of  Mr.  fJoaz,  I  (X)/.  which  I  promise  to  pay,  with  lawful 
demand  with  interest.  J.  DavisJ^  This  instrument  bore  a  three- 
^*^»"^  '"5®r"  penny  receipt  stamp,  and  a  one  pound  agreement  stamp, 
money  counts,  and  indorsed  upon  it  was  a  receipt  for  5/.  penalty,  and 

Themstru-       j^    j^^        rpj^g  defendant's   signature  to  this  instrument 

ment  was  "^  ° 

made  in  1814,  was  proved,  and  that  about  two  months  previous  to  the 

penny*8tanvD"  ^"^'^  ^^^  plaintiff  having  applied  to  the  defendant  to  send  her 
and  was  after-  a  little  interest  of  her  money,  the  latter  replied,  "  1  was 
with  a  1/.         thinking  about  the  old  lady,  and  that  she  would  be  wanting 

agreement  some,  and  on  Sundaij  I  will  bring  her  some  interest  of  her 
stamp.    The  „  ,        .  t   ,  -  ,  .  t 

proper  stamp    money :    but,  it  appeared  that  no  mterest  had  ever  been  paid. 

for  a  promis-    p^^.  ^j^^  defendant  it  was  objected  that  this  instrument  could 

sory  note  m  ... 

1814  was  a      not  be  received  in  evidence,  as  a  promissory  note,  for  want 

stamp.  The  ^^  ^^^  three  shilling  stamp  required  for  a  promissory  note 
defendant  had  of  such  an  amount  by  the  48  G.  3.  c.  149*  the  Stamp  Act 
sion  promised  ^hich  was  in  force  at  the  period  when  this  instrument  bore 
'?  P^ff^h  date.  The  learned  Judge  reserved  the  point,  and  the 
arrears  of  in-    plaintiff  obtained  a  verdict  for  100/.  and  interest,  the  de- 

fim*  that  this'  ^^^^^^^  having  leave  to  move  to  enter  a.  nonsuit, 
instrument 

was  a  promissory  note ;  second,  that  the  threepenny  stamp  was  iusafficient,  and  th«  1/. 
stamp  was  illegally  added,  therefore  the  note  was  not  receivable  in  evidence  for  any 
purpose;  and  third,  that  though  the  defendant's  promise  was  an  admission  of  a  debt, 
yet  as  it  did  not  appear  what  was  the  nature  of  the  debt,  nor  in  what  character  it  was 
due  to  the  plaintiff,  nor  that  it  was  one  for  which  assumpsit  would  lie,  tnb  plaintiff  was 
not  entitled  to  a  verdict  even  for  nominal  damages. 
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W,  E.  TauntoHf  in  Michaelmas  term  last^  moved  accord- 
inglji  and  obtained  a  rule  nisi,  against  which 

W,  p.  Russell  and  Whaiely  now  shewed  cause.     This 
instrument  is  not  a  promissory  note,  for  it  has  no  payee. 
It  is  a  m^re  written  acknowledgment  of  a  debt,  and  as  such  is 
receivable  in  evidence  without  any  stamp :  Israel  y.  Israel{a\ 
and  Fisher  v.  Leslie  {b).    It  may  be  regarded  as  something 
distiDct  both  from  a  promissory  note  and  a  receipt,  like  the 
I.  O.  U.  in  Childers  v  Boulnois  (c),  or  as  a  mere  account- 
able receipt,  like  the  instrument  in  Rowcrqft  v.  Lomas{d); 
and  in  either  view  it  is  receivable.     But  if  it  be  a  promissory 
note,  it  bore  a  sufficient  stamp  at  the  time  when  it  was 
offered  in  evidence,  and  upon  that  ground  also  it  was  ad- 
missible.    It  was  then  legally  and  sufficiently  stamped  as 
aa  agreejaent,  and  was  receivable  in  evidence  as  such.     It 
will  be  contended  on  the  other  side  that  this  instrument 
does  not  in   legal  effect  amount  to  an   agreement,  and 
Firbank  v.  Belize),  Butts  v.  Swann(f),  and  Rowcrqft  v. 
Lomas(d),  will  be  cited  in  support  of  that  proposition:  but 
when  the  55  G.S.  c.  184.  s.  JO.  is  examined,  that  argument 
will  be  found  to  have  no  weight.    That  section  enacts, 
<<that  all  instruinents  for  or  upon  which  any  stamp  or 
stamps  shall  have  been  used  of  an  improper  denomination 
or  rate  of  duty,  but  of  equal  or  greater  value  iu  the  whole 
with  or  than  the  stamp  or  stamps  which  ought  regularly  to 
have  been  used  thereon,  shall  nevertheless  be  deemed  valid 
and  effectual  in  law;  except  iu  cases  where  the  stamp  or 
stBai|>8  used  on  such  instruments  shall  have  been  specially 
appropriated  to  any  other  instrument,  by  having  its  name 
OB  the  face  thereof."     Now  the  words,  shall  have  been  used, 
afafiw  that  the  operation  of  that  section  was  intended  to  be 
retrospective  as  well  as  prospective,  therefore  the  only 
question  when  an  instrument  is  produced  in  evidence,  is 
whettier  the  stamp  which  it  then  bears  is,  or  is  not,  of  equal 

(•)  1  Cam^  499.    (h)  1  Esp.  N.  P.  C.  496.    (e)  D.  and  R.  N.  P.  C.  8. 
(lO  4  M.  and  S.  457.    (e)  1  B.  and  A.  S6.     (/)^B  and  B.  78. 
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or  greater  value  with  or  than  that  required  by  the  Act  of 
Parliament.  [Bayleyy  J.  When  thi."  instrument  waa  made, 
it  certainly  liad  an  insufficient  stamp,^for  it  then  had  a 
threepenny  note  stamp  only;  then^  being  issued  with  an 
illegal  stamp,  had  the  commissioners  authority  to  affix  another 
stamp  upon  it  afterwards  ?]  It  is  not  in  evidence  that  they 
did  so,  for  there  was  no  proof  as  to  when  the  agreement 
stamp  was  affixed;  and  the  Court  will  not  inquire  when  an 
instrument  was  stamped,  if  it  bears  a  sufficient  stamp  when 
it  is  tendered  in  evidence:   Wright  v.  Ryley(a), 

W.,E.  Taunton,  contr^.  This  instrument  is  a  promissory 
note;  it  was  made  in  the  year  1814,  when  the  Stamp  Act 
48  G.  3.  c.  149«  was  in  force:  and  required,  as  appears  by 
the  schedule  of  that  act,  part  1 .  a  three  shilling  stamp,  for 
want  of  which  it  was  inadmissible  in  evidence.  No  parti- 
cular form,  or  set  of  words,  is  necessary  to  constitute  a 
promissory  note,  and  there  are  cases  in  which  instruments 
worded  quite  as  loosely  and  informally  as  the  present,  have 
been  held  to  be  good  as  promissory  notes,  and  bills  of 
exchange:  Morris  v.  Lee  (b),  Chadwickv.  Allen (c).  Then, 
being  a  promissory  note,  and  having  been  originally  issued 
with  an  insufficient  stamp,  the  commissioners  had  no 
authority  afterwards  to  restamp  it,  and  could  not  render  it 
valid  by  so  doing.  A  brief  review  of  the  different  stamp 
acts  will  clearly  prove  the  truth  of  this  proposition.  By 
the  37  G.  S.  c.  136.  s.  6.  they  are  authorized  to  stamp  bills 
or  notes  after  they  are  made,  where  they  have  been  made 
upon  stamps  of  a  proper  value,  but  of  a  wrong  denomina- 
tion. By  the  48  G.  3.  c.  149*  s.  8.  the  powers  and  provi- 
sions of  former  acts  relating  to  the  duties  were  to  be  put 
in  execution  with  relation  to  the  duties  imposed  by  that 
act;  and  by  s.  1 1 .  any  person  issuing  a  note  not  duly  stamped 
was   subjected  to  a  penalty  of  50/.     That  was  the  act 

(a)  Peake,  N.  P.  C.  173.  (b)  1  Str.  629. 

(c)  3  Str.  700.  and  See  Chitty  on  Bills,  53.  note  3.  and  the 
there  collected. 
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ID  force  when  this  note  was  made^  and  the  indorsement  on 
it  proves  that  it  was  made  upon  a  stamp  of  inferior  value  to 
that  required  by  law,  and  consequently,  that  the  commis- 
sioners had  no  power  afterwards  to  restamp  it.  Then  the 
case  of  Butts  v.  Swann  (a)  applies ;  for  there  an  order  for 
the  payment  of  money,  (which  the  stamp  acts  place  on 
the  same  footing  with  a  bill  or  note,)  which  ha$l  no  stamp 
when  it  was  made,  but  was  afterwards  stamped  with  a  1/. 
agreement  stamp,  was  in  that  state  tendered  in  evidence 
and  rejected. 

r 

The  case  was  argued  on  a  former  day  in  these  Sittings, 
when  the  Court  took  time  to  consider  of  it.  Judgment 
was  now  delivered  by 

BayLiEY,  J. — This  was  an  action  upon  a  note,  and  the 
question  was  whether  it  was  properly  stamped.  The  note 
was  in  this  form: — "  December  2,  1814.  Received  of  Mr. 
Boaz,  100/.  which  I  promise  to  pay,  with  lawful  interest. 
«7.  Davis  i'  and  it  bore  a  threepenny  receipt  stamp,  and 
a  1/.  agreement  stamp.  Four  several  points  were  made  on 
the  part  of  the  plaintiff: — first,  that  as  no  payee  was  named 
in  it,  this  was  not  a  note,  and  required  no  stamp  at  all — 
second,  that  the  stamps  upon  it  were  sufficient — third,  that 
it  was  receivable  as  evidence  of  an  account  stated — and 
fourth,  that  the  defendant's  promise  to  bring  the  plaintiff 
some  interest,  was  an  admission  that  something  was  due, 
and  at  all  events  entitled  the  plaintiff  to  a  verdict.  The 
first  point  is  clear  beyond  all  doubt.  No  particular  form 
of  words  is  necessary  to  constitute  a  note,  and  Chadwick  v. 
Allen  (6)  is  express  to  shew,  that  the  payee  needs  not  be 
named  more  explicitly  than  he  is  here.  The  substance  of 
the  note  there  was  this: — "  15/.  5s,  balance  due  to  Sir  ^7i- 
drew  Chadmcky  I  am  still  indebted,  and  do  promise  to  pay." 
Whom  tlie  maker  promised  to  pay  was  not  in  terms  stated^ 
but  as  he  named  no  other  payee,  whom  could  he  have  in* 
(a)  2  B.  and  B.  78.  (6)  2  Str.  706. 
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tended  but  Sir  Andrew  Chadwicki    So  here  Boas  k  the 
person  from  whom  the  money  is  stated  to  have  been  received, 
and  Boaz  therefore  is  the  only  person  to  whom  it  could  be 
intended  to  repay  it.     Then^  upon  the  second  point.    The 
note  bears  date  December^  IB  14;  it  must  therefore  be  con*- 
sidered  with  relation  to  the  stamp  acts  then  in  force  and 
such  subsequent  acts  as  bear  upon  it.     The  stamp  act 
then  in  force  was  the  48  G.  3.  c.  149*  according  to  which 
this  note  should  have  had  a  three  shilling  stamp.     By  s.  1 1. 
the  person  issuing  such  a  note,  not  first  duly  stamped,  was 
liable  to  a  penalty  of  50/.  and  by  s.  8.  the  powers  and  pro- 
visions of  former  acts,  as  to  former  duties,  were  to  be  put 
in  execution  as  to  the  duties  imposed  by  that  act.     One  of 
those  former  provisions  was  that  of  the  31  G.  3.c.  %5,  s.  19* 
namely,  that  the  commissioners  should  stamp  the  paper 
before  the  thing  charged,  that  is  the  note,  &c.  should  be 
written  thereon:    that  no  note,  &c.  should  be  given  in 
evidence,  or  admitted  to  be  good,  useful,  or  available,  in 
law,  or  equity,  unless  the  paper  on  which  it  was  written 
was  marked  with  a  stamp  denoting  the  duty  or  some  higher 
rate  or  duty  in  that  act  contained;  and  that  it  should  not  be 
lawful  for  the  commissioners  to  stamp  any  paper  with  any 
stamp  directed  by  that  act,  after  such  note,  &c.  was  written 
thereon.    That  provision  was  altered  by  the  37  G.  3.  c.  136. 
s.  5.  so  far  as  to  empower  the  commissioners  to  stamp 
notes,  &c.  after  they  were  written;    provided  they  were 
written  upon   stamps  of  the   right  value   but  of  wrong 
denomination,  and  not  otherwise :  and,  subject  only  to  that 
alteration,  it  was  still  in  force  when  this  note  was  made. 
This  note,  therefore,  was  originally  written  upon  a  wrong 
stamp,  and  as  the  law  then  stood  no  other  stamp  could 
legally  be  put  upon  it,  and  the  \L  stamp  which  it,  now 
bears  would  have  been  unavailing.     Farr  v.  Price  (a),  TViy- 
lor  V.  Hague  (b),  Chamberlnin  v.  Porter  {c\  and  43  G.  3. 
G.  127*  s.  6.    The  only  subsequent  alteration  is  that  intro* 
duced  by  the  55  G.  3.  c.  184.  s.  10.  that  all  instmmeptB 

(a)  1  East.  55.  (Jb)  3  East,  414.  (c)  1  N.  R.  30. 
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whicfa  stamps  have  been  used  of  an  ioipropei*  denomination 
but  of  sufficient  value^  shall  be  deemed  valid  and  efiectuali 
unless  such  stamps  were  specially  appropriated  to  other 
instruments^  by  having  their  names  on  the  face  thereof. 
It  has  been  contended  that  the  operation  of  this  section  was 
retrospective  as  well  as  prospective^  and  consequently  that 
this  instrument  having  when  produced  in  evidence  a  1/. 
stamp,  which  had  no  name  upon  the  face  of  it,  was  within 
its  protection*  Whether  or  no  that  section  be  retrospective 
it  is  Dot  necessary  on  the  present  occasion  to  decide;  be* 
cause  we  are  of  opinion  that  the  time  when  the  stamp  was 
affixed  is  a  legitimate  and  necessary  matter  of  inquiry;  and 
that  as  this  note  appeared  at  the  trial,  by  the  indorsement 
made  upon  it,  to  have  received  tlie  1/.  stamp  subsequent  to 
the  time  when  it  was  issued,  it  must  be  considered  as  a  note 
issued  with  an  insufficient  stamp ;  and  that  the  additional 
stamp  having  been  affixed  contrary  to  the  prohibition  of  the 
31  G.  3.  c.  25.  s.  19-  does  not  remedy  that  insufficiency. 
Upon  this  point  Butts  v.  Swami  (a)  is  a  decisive  authority. 
The  instrument  there  was  an  order  for  the  payment  of 
money,  which,  for  this  purpose,  the  stamp  acts  regard  in 
the  same  light  as  bills  or  notes.  It  had,  when  written,  no 
stamp  at  all,  but  it  had,  when  tendered  in  evidence,  a  1 1, 
agreement  stamp.  It  is  not  in  terms  stated,  but  may  be 
clearly  inferred  from  that  case,  that  the  stamp  was  not 
specially  appropriated  to  agreements,  because  if  it  had  been 
there  could  have  been  no  room  for  argument  on  that  point. 
The  Court  of  C.  P.  decided  that  the  instrument,  having  had 
no  stamp  when  it  was  written,  was  not  rendered  valid  by 
the  subsequent  addition  of  a  9tamp,  Dallas,  C.  J.  stating, 
that  it  was  admitted  that  if  the  instrument  constituted  a  bill 
of  exchange,  it  could  not  be  stamped  after  it  was  first  issued, 
and  Richardson,],  referring  to  the  S 1  G.  3.  c.  25.  as  decisive 
of  that  proposition.  Wright  v.  Ryley  (b),  which  was  before 
Lord  Kenyan  in  this  Court,  was  a  totally  different  case. 
There,  although  the  bill  was  stamped  irregularly  in  point  of 
(a)  a  B.  and  B.  78.  <6)  Peake's  N.  P.  C.  173 
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tiniey  it  was  stamped  with  the  regular  bill  stamp;  there  was 
nothing  upon  the  face  of  it  to  shew  when  it  was  stamped; 
and  it  was  a  negotiable  bill,  in  the  hands  .of  an  indorsee,  who 
was  not  shewn  to  have  taken  it  before  it  was  stamped.  That 
case,  therefore,  is  no  authority  for  the  present  plaintiff,  and 
we  feel  ourselves  compelled,  reluctantly  indeed,  to  bold, 
that  the  stamps  in  this  case  were  insufficient,  and  conse- 
quently that  the  note  was  not  receivable  as  evidence  of  an 
account  stated,  according  to  the  31  G.  3.  c.  25.  That  the 
defendant's  promise  to  pay  interest  was  an  admission  of 
some  existing  debt  from  him  to  the  plaintiff,  there  can  be 
no  doubt;  but  what  was  the  nature  of  that  debt;  in  what 
character  the  plaintiff  was  entitled  to  it;  and  whether  it  was 
one  for  which  assumpsit  would  lie;  we  are  left  completely 
in  the  dark.  Under  these  circumstances  it  is  impossible  for 
us  to  see  that  the  plaintiff  is  entitled  to  a  verdict  even  for 
nominal  damages,  and,  therefore,  we  must  decide,  though 
not  without  regret,  that  the  rule  for  entering  a  nonsuit 
must  be  made  absolute. 

Rule  absolute. 


Knowles  and  others,  Assignees  of  W.  Gilpin,  a  Bank- 
rupt, V.  Sir  Alexander  Maitland,  Baronet. 

Where  a  regi-  ASSUMPSIT  for  goods  sold  and  delivered  by  the  bank- 
had  received     ^"P^  ^^  ^^^  defendant.     Plea,  the  general  issue.     At  the 

monies  from  trial  before  Abbott,  C.  J.  at  the  London  adjourned  sittinjrs 
the  paymaster-  .     . 

general  of  the  after  last  Hilary  term,  a  verdict  was  found  for  the  plaintiffs, 

the^authorir    *^"'  ^fi^^'  damages,  subject  to  the  opinion  of  the  Court 

of  a  warrant     upon  the  following  case : — 

from  the^a)lo-      ^   commj||ision  of  bankrupt,  bearing  date  the  1st  Jpril, 

nel,  andthe  ]8ig,  was  duly  issued  against  Gilpin^  under  which  he 
agent  became 

bankrupt  :-^Held,  in  an  action  by  the  assignees  for  goods  sold  and  delivered  by  the 
agent  ^r  the  use  of  the  regiment  that  the  colonel  might  set  off  the  money  which 
the  agent  had  received  from  the  paymaster-general  remaining  unaccounted  for,  in 
reduction  of  the  demand. 
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was  duly  fldjudged  to  be  a  bankrupt,  and  the  plaintiffi 
were  duly  chosen  bis  assignees.     The  defendant,  before 
and  at  the  time  of  the  bankruptcy,  was   the  colonel   of 
his  late  Majesty's  49th  regiment  of  infantry.    The  baidL- 
rupt,  before  and  until  his  bankruptcy,   was  agent  of  the 
said  4j)th  regiment  of  infantry,  having  been  appointed  to 
be  such  agent  by  the  defendant,  as  such  colonel,  under 
the  usual  power  of  attorney,  bearing  date  the  £2d  March, 
1804.     Gilpin,  before  his  bankruptcy,  sold  and  delivered 
to  the  defendant,  goods  to  and  for  the  use  of  the  defendant, 
to  the  amount  of  1 ,650/.,  consisting  of  clothing  for  the  said 
49th  regiment.   Whilst  Gilpin  was  such  agent,  and  before  bis 
bankruptcy,  he,  in  his  capacity  of  such  agent,  received  from 
the  paymaster-general  of  his  Majesty's  forces  divers  sums 
of  money,  exceeding  the  said  sum  of  1,650/.,  and  has  never 
accounted  for  the  same.     The  defendant  has  not  yet  paid 
the  said  sum  of  1,650/.,  and  the  same  is  still  due  and  owing, 
to  his  present  Majesty.    The  following  is  the  form  of  the 
usual  power  of  attorney  by  which  the  agent  of  a  regiment 
is  appointed  by  the  colonel,  and  of  the  power  of  attorney 
from  the  colonel,  under  which  the  agents  of  regiments 
receive  money  from  the  paymaster-general  of  his  Majesty's 
forces,  and  of  the  power  of  attorney  under  which  Gilpin 
was  appointed  agent  of  the  49th  regiment  by  the  defendant: 
— **  Know  all  men  by  these  presents,  that  I,  the  Honourable 
A*  Maitland,  general  in  the  army,  and  colonel  of  his  Ma- 
jesty's 49th  regiment  of  foot,  have  made,  ordained,  consti- 
tuted  and  appointed,  and  do  hereby  make,  &c.  W,  Gilpin, 
of  &c.  my  true  and  lawful  agent  or  attorney,  for  me,  in.  my 
name,  to  ask,  demand,  and  receive,  of  and  from  the  right 
honourable   the   paymaster  or  paymasters-general  of  his 
Majesty's  forces,  or  of  and  from  the  paymaster  or  paymas* 
ters-general  of  the  said  forces  for  the  time  being,  or  of  and 
from  whomsoever  else  the  payment  thereof  doth  or  may. 
concern,  all  such  pay  and  allowances  as  now  are  or  may. 
hereafter  become  due  and  payable  unto  me,  the  commis- 
sioned officers,  non-commissioned  officers,  and  private  men 
of  the  aforesaid  regimient,  or  unto  the  officers  and  men  of 
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1825.       any  other  regiment,  troop,  or  company,  to  the  commend  of 

^^^^^       which  I  may  be  appointed,  or  any  other  pay  that  is  or  may 

t^.  be  doe  to  me,  either  as  a  military  or  civil  officer,  and  pay, 

Maitland.    donation,  or  allowance  I  may  be  entitled  to  from  his  Majes- 

ty's  treasury,  exchequer,  ordnance,  or  other  public  depait- 

ment,  and  also  any  prize-money  that  I  may  be  entitled  to, 

of  whatsoever  description.    And,  upon  receipt  thereof,  to 

give  and  execute  such  acquittances  and  discharges  as  may 

be  necessary,  granting  by  these  presents  unto  the  said  fV. 

Oiipin  full  power  and  authority  in  the  premises,  as  fuHy 

and  effectually  to  all  intents  and  purposes  as  I  myself  could 

or  might  have  had  if  these  presents  had  not  been  made, 

hereby  ratifying  and  confirming  all  and  whatsoever  my  said 

agent  or  attorney  may  lawfully  do  or  cause  to  be  done  by 

virtue  thereof.    In  witness,  &c.  A.  Maitland,''  8cc. 

On  the  10th  July,  1760,  a  general  order,  of  which  the 
following  is  a  copy,  was  issued  by  his  late  Majesty  Geo.  IIL, 
and  which  order  is  still  in  force. 

IVar  Office,  10  July,  17C0. 
Sir, 

The  King,  being  desirous  to  prevent  the  incon- 
veniences which  may  arise  upon  the  death  of  agents  to  regi- 
ments, was  pleased  to  direct  the  board  of  general  officers  to 
take  the  matter  into  consideration  and  to  report  their  opi* 
nion  in  what  mamier  the  said  inconveniences  may  best  be 
guarded  against,  and  the  board  have  accordingly  reported 
to  his  Majesty  that  they  have  not  been  able  to  discover  any 
better  method  of  obviating  the  inconveniences,  the  foresight 
of  ^-hich  occasioned  this  reference,  than  by  the  colonels 
taking  a  sufficient  security  by  a  deposit  of  money,  or  by  the 
agent  vesting  a  sum  in  the  public  funds  in  the  names  of 
trustees  applicable  upon  the  demand  of  the  colonel  to  make 
good  any  deficiency  arising  from  the  failure  or  death  of  the 
agent.  The  board  being  further  directed  to  consider  what 
sums  of  money  an  agent  should  deposit  or  vest  in  the  public 
Ainds  as  a  seciuity  for  the  several  corps  in  his  Majesty's 
service,  report  that  they  have  not  been  able  to  fix  any  cer- 
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tam  sum  which  may  be  adapted  to  the  several  circuidf  taDces 
that  may  occur^  aad  have  submitted  it  to  his  Majesty  as  their 
opinion  that  the  sum  to  be  deposited  by  the  agent  canndt  ^'  v. 
be  so  properly  determined  by  any  person  as  by  the  co^onelfS  ^A'^LAiia. 
of  each  corps,  whose  interest,  as  well  as  regard  for  the  ser- 
vice, must  induce  him  to  require  a  sufficient  security.  When 
I  had  the  honour  to  lay  this  report  of  the  board  of  general 
<^cers  before  the  King,  his  Majesty  was  pleased  to  order 
that  the  same  should  be  communicated  to  the  colonels  of 
the  several  corps  in  his  service,  that  if  any  of  them  have 
omitted  to  require  sufficient  security  from  their  agents  they 
may  be  apprized  of  the  necessity  of  their  speedily  taking 
that  precaution,  as  in  case  of  any  accident,  his  Majesty, 
agreeably  to  the  opinion  of  the  board,  must  look  upon  the 
colonel  as  the  only  person  accountable  not  only  for  the  pay 
of  his  regiment,  the  regimental  funds,  and  other  money  with 
which  the  agent  is  usually,  intrusted,  but  also  for  every  ob>- 
Btniction  and  inconvenience  which  may  arise  to  his  Majesty*! 
service  from  the  death  or  failure  of  the  said  agent    I  am# 

&c. 

Baruington. 

The  question  for  the  opinion  of  the  Court  is,  whether 
under  the  statutes  of  set  off  or  mutual  credit  the  said  sum  ' 
of  money  received  by  the  said  bankrupt  as  such  agent  of 
the  49th  regiment  can  be  set  off  against  the  said  sum  of 
1650/.  due  from  the  said  defendant  to  the  said  bankrupt. 
If  the  Court  should  be  of  opinion  that  such  set  off  cannot  be 
allowed  the  verdict  to  stand;  otherwise,  a  nonsuit  to  be  . 
entered. 

Campbell,  for  the  plaintiffs*  The  money  received  by  the 
bankrupt  from  the  paymaster^general  cannot  be  set  off 
against  the  sum  of  l6dO/.  claimed  as  the  amount  of  gooda 
sold  and  delivered  by  the  bankrupt  to  the  defendant.  It  ia 
clear  that  the  plaintiffs  have  primal  facie  a  right  to  maintain 
this  action,  for  it  is  admitted  that  the  defendant  was  indebted 
to  Oflptii  before  his  bankinptcy  in  a  sum  of  1650/.    The 
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onus  therefore  lies  upon  the  defendant  to  shew  that  he  is 
entitled   to  deduct  from  that,  a  sum  of  money  which  the 
bankrupt  had  received  of  the  paymaster-general,  in  the  cha- 
racter of  regimental  agent.     The  question  upon  which  the 
right  of  set  off  depends,  is  whether  the  money  received  by 
the  bankrupt  from  the  paymaster-general  can  be  considered 
as  a  debt  due  to  the  defendant  or  to  the  crown.     If  to  the 
latter,  it  is  manifest  that  the  statutes  of  set-off,  or  mutual 
credits  do  not  apply.  Now,  regard  being  had  to  the  situation 
of  the  bankrupt  at  the  time  he  received  the  money,  it  cannot 
be  successfully  contended  that  this  would  be  a  debt  due  to 
the  defendant.    The  bankrupt  was  agent  not  merely  for  the 
defendant,  but  for  every  individual  in  the  regiment,  to  whom 
he  was  accountable  respectively  for  money  received  on  ac- 
count of  each.    At  the  utmost  the  defendant  was   only 
surety  for  the  bankrupt  to  the  crown ;  but  in  that  capacity 
he  has  no  claim  upon  the  bankrupt's  estate.     The  moiiej 
received  by  the  bankrupt  and  which  he  had  not  accounted 
for  may  constitute  a  debt  due  to  the  crown,  but  not  to  the 
defendant,  and  therefore  the  latter  has  no  locus  standi  by 
way  of  set  off.     This  will  be  more  clearly  proved  by  refer- 
ence to  the  45  Geo,  d.  c.  58.     By  s.  21.  of  that  statute, 
agents  of  regiments  are  required  to  make  up  annual  accounts, 
^od  the  balance  due  to  or  from  the  public  is  to  be  struck, 
and  the  accounts  are  to  be  transmitted  to  the  office  of  the 
secretary  at  war,  and  a  copy  thereof  to  the  paymaster  of 
the  forces.     And  by  the  22d  section,  the  balance  admitted 
by  the  account  to  be  due  to  the  public,  is  to  be  considered 
a  debt  due  to  his  Majesty  of  record.     This  statute  shews 
clearly  that  the  money  unaccounted  for  in  the  hands  of  a 
regimental  agent  is  a  debt  due  to  the  crown,  and  not  to  the 
colonel,  and  also  shews  that  payment  by  the  agent  to  the 
colonel  would  be  no  discharge  of  the  former,  for  he  must 
still  pay  the  money  to  the  crown.     It  may  be  ssdd  on  the 
other  side,  that  this  case  does  not  come  within  the  statute 
inasmi^ch  as  there  has  been  no  balance  struck,  but  still  not 
having  been  accounted  for,  whether  properly  paid  or  not,  it 
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is  money  received  from  the  crowD  to  which  the  bankrupt 
alone  is  liable.  If  it  has  been  properly  accounted  for^  the 
defendant  as  surety,  is  discharged,  but  as  surety  (in  which  ^^ 

light  alone  he  can  be  considered)  he  has  no  right  of  set  off    Maitlamd. 
in  this  action. 

Tifidal,  contr^.  The  right  of  set  off  exists  in  this  case 
either  under  the  general  statutes  of  set  off,  2  Geo.  2.  c.  22* 
and  8  Geo.  2.  c.  24.,  or  the  5  Geo.  2.  c.  SO.  s.  28.  It  ap- 
pears from  the  statement  of  the  case,  that  at  one  time  or 
other  there  was  a  debt  due  from  Gilpin  to  the  defendant. 
This  is  a  necessary  inference  from  the  mode  in  which  the 
money  transactions  took  place  between  them.  By  the 
power  of  attorney  set  out  the  defendant  appointed  Gilpin 
as  his  true  and  lawful  agent  orattomey,  for  him,  in  his  name, 
to  ask,  demand  and  receive  money  for  him  from  the  pay- 
master-general of  the  forces.  It  can  hardly  be  denied,  there- 
fore, that  the  moment  money  came  into  the  hands  of  Gilpin 
as  agent,  that  was  money  had  and  received  to  the  use  of  the 
colonel,  independently  of  the  statute  45  Geo.  3.  c.  58.    Sup- 

* 

pose  that  statute  had  not  existed,  it  is  clear  that  the  bank- 
rupt as  agent  must  have  been  accountable  under  the  power 
of  attorney,  to  the  defendant  for  whom  he  acted.  Inde«- 
pendently  of  that  statute,  it  could  not  be  pretended  that  the 
defendant  might  not  have  dismissed  the  bankrupt  at  a 
moment's  warning  and  appointed  another  agent  in  his  stead. 
If  so,  he  might  at  the  same  time  withdraw  out  of  the  hands 
of  the  bankrupt  monies  receivedunder  the  power  of  attorney* 
Unless,  therefore,  this  act  of  parliament  makes  a  difference 
in  the  situation  of  the  parties,  the  receipt  of  money  under 
the  power  of  attorney  does  prim&  facie  import  that  it  was 
a  debt  due  from  the  agent  to  the  principal,  as  colonel  of  the 
regiment.  That  view  of  the  case  is  decisive  of  the  question. 
By  the  power  of  attorney  the  bankrupt  is  estopped  from 
saying  that  he  did  not  receive  the  money  as  the  agent  of  the 
defendant.  If  so,  then  it  would  be  a  debt  due-from  him  to 
the  latter,  for  which  he  would  be  liable  to  an  action  for 
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18^.       fnoa«y  had  and  reeeived^  wd  aurely  it  would  be  no  answer 
^^"""^'^'^      lo  such  an  action  to  say,  that  the  defendant  had  not  paid 
f^.  the  money  over  to  govemment    So  much  then  as  to  the 

MAiTtA50.    jegji  effect  of  the  power  of  attorney.    Then  the  general 
order  of  the  10th  July,  1760,  clearly  shews  in  its  very  terms 
that  the  crown  looks  to  the  colonel  only,  as  accountable  for 
nosey  which  has  been  issued  to  the  agent.    Referring  to 
both  these  documents,  it  is  manifest,  independently  of  the 
statute,  that  this  was  a  balance  due  to  the  colonel  only,  and 
for  which  he  bad  a  right  of  aetion.    Then  the  question  is^ 
whether  the  statute  aiakes  any  alteration  in  the  relative  lia* 
bility  of  the  parties.    It  is  contended  that  it  makes  none 
whatever.    The  21st  section  only  requires  the  agent  to 
make  up  the  accounts  annually,  but  it  does  not  in  any 
degree  vary  the  condition  in  which  he  stood  with  reference 
to  the  colonel ;  for  when  he  made  them  up,  still  the  balanoe 
would  be  a  debt  due  from  him  to  the  latter.    If,  indeed, 
the  agent  had  been  called  upon,  and  had  actuaHy  paid  the 
money  to  the  government,  that  would  be  a  good  discharge 
as  against  the  colonel,  but  that  is  not  the  present  caae^ 
The  2dnd  section  is  conditional,  for  it  only  provides  that 
whenever  a  ''  balance  shall  be  admitted  by  Ihe  agent  to  be 
due  to  the  public,  the  paymaster«general  may  require  him 
to  pay  it  into  the  bank,  and  if  it  be  not  paid,  the  same  shaU 
be  considered  as  a  debt  of  record  to  the  crown.      Two  cir- 
cumstances, therefore^  are  necessary  to  exist  before  the 
balance  can  be  considered  as  a  debt  of  record  to  the  crown; 
fiivt;  that  an  account  shall  be  sent  in  to  the  paymaster** 
general,  on  the  face  of  which  a  balance  ahall  be  admitted  to 
be  due  to  Uie  public;  and  second,  that  the  paymaster- 
general  has,  in  the  exercise  of  his  duty,  called  upon  the 
agent,  in  vain,  to  pay  over  the  balance.    Tbese  oircum** 
stances  do  not  eaeist  in  the  present  case,  and  consequently 
the  rights  of  the  colonel  are  not  altered  by  force  of  the 
statute.    The  original  relation  in  which  the  parties  sliood 
remained  the  aame  up  to  the  time  of  the  badkru|ptcgr* 
Theuy  in  ef«ry  viow  of  the  case,  this  is  not  a  debt  due  4o 
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his  Majesty,  but  is  due  to  the  defendant.    But  this  is  not 
all.    The  25th  section  contains  a  proviso  ''  that  nodiing     „ 
therein  contained   shall   extend   to  exonerate  the  colonel  u, 

from  any  liability  arising  from  any  failure  or  deficiency  of  ^"'•^*'»- 
the  agent."  This  shews  beyond  doubt  that  the  colonel  is 
debtor  to  the  crown,  and  that  the  agent  is  debtor  to  the 
colonel.  There  may,  indeed,  be  cases  where  the  crown 
resorts  to  the  agent  in  the  first  instance,  but  if  there  b  any 
deficiency,  the  crown  says  to  the  colonel,  **  still  you  shall 
not  screen  yourself  from  payment  by  the  government  resort- 
ing to  the  agent ;  you  shall  at  all  events  be  liable  for  the 
agent's  default.*'  Looking  to  the  whole  of  the  act  of  par^ 
liament,  it  is  simply  a  precautionary  measure  on  the  part 
of  the  government  to  enable  them  to  have  a  vigilant  eye 
over  any  balances  in  the  hands  of  the  agent,  giving  them  an 
option,  if  they  think  proper,  to  make  the  agent  an  imme^- 
diate  debtor  to  themselves,  but  at  all  events  retaimng  the 
liability  of  the  colonel.  On  these  grounds  the  defendant  is 
entitled  to  set  off  the  money,  received  by  the  bankrupt,  in 
reduction  of  the  present  claim. 


case  was  argued  on  a  former  day  in  these  sittings, 
when  the  Court  took  time  to  consider  of  theft*  judgment 
which  was  now  delivered  by 

Baylby,  J. — ^This  was  an  action  to  recover  1,650/.  for 
army  clothing,  which  had  been  furnished  by  Gilpm,  a  bank- 
rupt, whose  assignees  the  plaintiffs  were,  to  the  regiment  of 
which  the  defendant  was  the  colonel.  The  question  was, 
whether,  by  the  5  Geo.  S.  c.  SO.  s.  28.,  the  defendant  was 
entitled  to  insist  upon  a  set-off,  on  the  ground  that  the 
Jmnkrupt  had  in  his  hands,  for  the  use  of  the  regiment,  from 
govenunent,  a  much  larger  sum  than  1,650/.  On  the  past 
of  the  plaintiffs  it  was  insisted,  that  the  defendant  stood 
BRMly  in  the  character  of  a  surety  for  the  bankrupt,  and 
that  until  he  had  paid  the  money,  he  was  not  entitled  to  set 
it  ^ff.    On  the  other  hand,  it  was  insisted  on  the  part  of 
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the  defendant^  that  his  character  was  not  properly  that  of 
a  surety,  but  that  he  stood  in  the  relation  of  a  principal, 
and  that  the  bankrupt  was  to  be  considered  as  his  agent^ 
and  that  when  the  bankrupt  received  these  monies  from 
government,  they  were  received  by  him  in  the  character  of 
agent  of  the  defendant,  exactly  the  same  as  if  they  had  been 
received  by  the  defendant  himself.  The  relation  in  which 
the  bankrupt  stood  to  the  defendant  depends,  as  between 
them,  on  the  nature  of  the  appointment  by  which  the  bank- 
rupt was  constituted  agent,  either  of  the  regiment,  or  of  the 
colonel,  the  defendant.  It  may  be  very  possible  that,  with 
reference  to  the  public,  he  may  stand  in  one  relation,  and 
with  reference  to  the  defendant,  in  another.  The  legislature 
cegard  the  colonel  as  the  person  to  whom  they  have  a  right 
to  look  in  the  first  instance ;  but  when  we  refer  to  many  of 
the  acts  of  parliament,  we  find  the  agent  is  there  made 
amenable  not  only  to  the  public,  but  also  to  the  diflferent 
persons  in  the  regiment,  for  their  portions  of  the  money 
received  by  him,  as  agent,  and  which  ought  to  be  distributed 
among  those  different  persons.  The  45  Geo,  3.  c.  59*9  the 
23  Geo.  S.  c.  50.  s.  14.,  and  the  general  Mutiny  Act,  cer- 
tainly shew  that,  as  between  the  public  and  the  agent,  and 
as  between  the  individuals  of  the  regiment  and  the  s^ent, 
the  agent  is  to  be  considered  as  agent  for  the  regiment  and 
for  the  individuals,  and  that  he  is  amenable  both  to  those 
individuals  and  to  the  public,  for  the  sums  wUch  he  from 
time  to  time  receives.  But,  although  those  acts  of  parlia- 
ment contemplate  the  agent  as  amenable  both  to  the  public 
and  to  the  individuals,  we  are  to  see  in  what  relation  he 
stands  with  reference  to  the  colonel,  from  the  nature  of  Ins 
own  appointment :  and,  in  order  to  do  that,  we  are  to  see 
what  that  appointment  is.  It  runs  thus.  [Here  his  lordship 
read  the  power  of  attorney.]  This  is  an  ordinary  power  of 
attorney,  in  which  the  defendant  treats  the  bankrupt  as  his 
constituted  agent,  empowering  him,  for  him,  and  in  hia 
name,  to  ask,  demand,  and  receive  all  sums  of  money,  of 
whatever  kind,  which  may  be  due  to  him :  it  is  all  to  find 
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its  way  into  the  agent's  hands.  We  think,  after  an  agent 
has  been  so  constituted,  by  such  a  power,  it  is  not  compe- 
tent for  him  to  convert  the  right  of  the  person  by  whom  he  9. 
was  appointed  into  that  of  a  surety,  and  to  consider  himself  Maitlakd. 
in  the  character  of  a  principal  in  respect  of  the  money  he 
has  received.  We  think  he  must  still  be  considered  as  an 
agent,  except  only  so  far  as  the  interests  of  the  public,  or  of 
the  individuals  in  the  regiment,  may  make  it  inconsistent 
with  the  duty  which  he  owes,  either  to  the  one  or  the  other, 
that  the  relation  of  principal  and  agent  should  subsist  be- 
tween him  and  the  colonel.  In  the  present  case,  so  far 
from  interfering  either  with  the  interests  of  the  public  or  of 
any  individual  in  the  regiment,  it  seems  to  us  to  be  quite 
clear  that  the  allowing  the  set-off  in  question  will  be  bene- 
ficial to  both,  and,  as  between  these  parties,  exactly  that 
which  the  plain  and  common  principles  of  honesty  and  jus- 
tice require.  The  object  of  the  present  action  is  to  take 
out  of  the  pocket  of  the  colonel,  for  certain  clothing  which 
had  been  provided  by  the  bankrupt  for  the  use  and  benefit 
of  the  regiment,  1,650/.,  in  order  that  the  money  may  be 
applied,  not  for  the  use  of  the  public,  not  exclusively  for 
the  use  of  any  individuals  in  the  regiment,  but  for  the  use 
of  the  general  body  of  the  bankrupt's  creditors.  In  that 
case  every  individual  in  the  regiment  would  be  in  the  situa- 
tion of  a  creditor,  and  would  be  entitled,  as  far  as  he  had 
a  claim  upon  the  agent's  property,  to  a  dividend,  and  a  divi- 
dend only :  whereas,  the  allowance  of  the  set-off  rescues 
this  1,650/.  from  the  general  creditors,  leaving  it  in  the 
hands  of  the  colonel  to  be  appropriated  by  him  to  the  pur- 
pose for  which  that  money  was  originally  issued.  The 
means,  therefore,  of  the  colonel  to  answer  this  demand,  and 
to  make  the  regimental  payments,  are  bettered  to  the  extent 
of  1,650/.'  if  the  set-off  is  allowed ;  whereas,  the  public 
interests  might  be  prejudiced  if  that  sum  of  money  was 
taken  out  of  his  hands,  for  he  is  accountable  for  it  as  a  prin- 
cipal :  it  is  a  fund  which  he  is  bound  to  pay  over  for  public 
purposes,  or  to  the  individuals  who  may  have  a  claim  upon 
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it.  But  his  means  of  payment  are  materially  diminished,  if 
this  sum  of  1,650/.  is  to  be  taken  out  of  bis  pocket,  and  put 
into  the  pockets  of  the  general  creditors  of  his  agent* 
Maitland.  Then,  what  is  the  justice  of  the  case  as  between  these  par- 
ticular parties?  The  agent  has  trusted  the  colonel  with 
clothing  to  the  amount  of  1,650/,,  but  the  colonel,  on  the 
other  hand,  has  trusted  the  agent  with  the  receipt  of  very 
large  sums  of  money,  to  a  much  greater  amount  than  1,650/., 
for  which  the  colonel  was  accountable  and  responsible,  and 
in  respect  of  which  he  did  not  stand  to  the  government 
merely  in  the  character  of  a  common  surety^  to  answer  for 
what  the  bankrupt  might  not  duly  account  for,  but  in  the 
character  of  principal  debtor.  Then  it  would  be  most  un- 
just to  say  that  the  general  creditors  should  be  entitled  to 
take  this  1,650/.  out  of  the  pocket  of  the  colonel,  and  that 
the  colonel  should  be  left  to  pay  the  whole  of  that  sum.  It 
has  been  said,  and  rightly,  that  as  to  the  bankrupt,  this  does 
not  discharge  him  from  being  called  on  by  government  for 
the  payment  of  this  money.  That  is  very  true ;  and  if  the 
bankrupt  should  hereafter  be  called  on,  he  would  have 
a  remedy  against  the  defendant  to  the  extent  to  which  his 
estate  would  be  made  liable.  But,  we  think,  he  cannot 
require  this  money  to  be  taken  out  of  the  pocket  of  the 
defendant,  unless  he  first  shews,  either  that  he  has  paid  go- 
vernment the  money,  or  that  he  has  redeemed  the  defendant 
from  that  liability  to  which,  as  colonel,  he  would  otherwise 
have  been  subject.  Before  he  demands  justice,  he  ought 
to  do  justice*  I  have  not  observed  upon  the  particular  na- 
ture of  this  debt  to  the  bankrupt,  but  I  cannot  help  thinking 
that  the  character  of  the  debt  is  a  very  material  circum- 
stance. It  is  not  a  debt  contracted  for  the  purposes  of  the 
defendant,  but  it  is  a  regimental  debt;  it  is  a  debt  contracted 
by  the  defendant  in  his  character  of  colonel  of  the  regiment. 
The  money  was  to  be  paid,  not  out  of  the  private  funds  of  the 
defendant,,  but  out  of  the  public  sums  which  were  from  tim^ 
to  time  issued  for  the  use  of  the  regiment ;  and  if  the  bank- 
rupt  had  remained  solvent,  the  defendant  would  have  had 
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a  right  to  give  him  an  order  for  payment  out  of  the  public 
money,  and  might  have  said, ''  You  are  not  to  pay  yourself 
for  that  clothing,  without  such  an  order  being  given/'  The 
substantial  justice  of  the  case  is,  that  the  bankruptcy  of 
Gilpin  should  make  no  difference  in  that  respect,  but  that 
the  defendant  should  equally  be  entitled  to  the  set-off.  We 
are  of  opinion,  looking  at  the  form  of  the  instrument  by 
which,  and  by  which  alone,  the  bankrupt  was  constituted 
an  agent  in  this  particular  case,  that  the  defendant  is  entitled 
to  treat  him  as  his  agent,  and  that  the  money  he  received  is 
to  be  considered  as  received  by  him  to  the  use  of  the  de- 
fendant, except  so  far  as  the  interests  of  the  public,  or  of 
the  other  individuals  of  the  regiment,  would  make  it  incon-' 
sistent  with  his  duty  to  them,  that  such  relation  should  exist 
between  the  parties.  For  these  reasons,  we  are  of  opinion 
that  the  present  action  cannot  be  maintained,  and  the  con- 
frequence  is,  that  a  nonsuit  must  be  entered. 
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Rule  absolute  for  entering  a  nonsuit. 


The  King  v*  Fredekick  Wing. 
At  a  special  sessions,  bolden  on  the  5th  March,  1824,  in  Two  justices, 

.     ,  by  an  order  at 

the  parish  of  Mildenhall,  in  the  county  of  Suffolk,  two  jus-  special  sea- 
tices  made  an  order,  under  the  authority  of  55  Geo.  3.  c.  68.  " footwa^to ^ 
8. 2,  for  diverting  a  public  footway,  within  the  said  parish,  be  diverted, 
On  the  Bth  Jpril  following,  Mr.  Wing  gave  notice  of  appeal  authorit/of 
to  the  mxt  ouarter  sessions.    The  order  was  never  filed  55G.  s.  c.Gs. 
with  the  clerk  of  the  peace,  for  the  purpose  of  confirmation*  ^hich  a  party 
and  cnrolinent,  pursuant  to  the  statute,  and  on  the  28th  aggrieved  gave 

notice  of  ap- 

April,  the  two  justices  gave  the  appellant  notice  that  they  peal,  under 
abaodoaed  the  order.    At  the  quarter  sessions,  which  were  ^'\^^  ^^^ 

^  '  next  quarter 

seteions.  In  tbe  inteiral  the  jottioes  gave  notice'  to  the  appeUant  that  they  had  aban- 
doned the  order,  which  had  never  been  filed  with  the  clerk  of  the  peace  pursuant  to 
the  statute : — ^Held,  that  the  sessions  had  no  jurisdiction  to  award  the  appeUant  his  costs 
of  preparing  to  try  tbe  appeal,  either  under  the  appeal  claaie  of  the  55  G>  3.  or  under 
S.80.  of  13  G.S.c.78. 
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holden  on  the  3d  May^  Mr.  Wing  applied  for  the  costs 
incurred  by  him  in  preparing  to  support  the  appeal ;  bat 
V.  the  justices  refused  the  application^  subject,  however,  to 

Wi  NOr       id^  opinion  of  this  Court  as  to  their  power  to  grant  such 
costs. 

B.  Jndtews,  in  support  of  the  order  of  sessions.  The 
sessions  did  right  in  refusing  to  grant  costs,  not  only  on  the 
limited  ground  that  the  order  for  diverting  the  footpath  had 
never  been  filed,  but  on  the  general  ground  that  they  had  no 
jurisdiction  to  allow  costs,  even  if  the  order  had  been 
returned,  and  the  appeal  had  been  fully  entered  into,  tried 
and  determined.  The  right  of  appeal  in  this  case  is  given 
by  the  3rd  section  of  55  Geo.  3.  c.  68.  and  by  that  alone, 
and  the  j  vstices  at  sessions  are  thereby  authorized  and  em- 
powered to  hear  and  finally  determine  such  appeal;. but 
no  power  whatever  is  given  to  award  costs  to  either  party. 
The  19th  section  of  13  Geo.  3.  c.  78.  had  enacted  that  high- 
ways, bridleways,  and  footways,  might  be  diverted  by  the 
justices  at  their  special  sessions.  Sec.  and  provided  for  an 
appeal  to  the  quarter  sessions  by  the  persons  injured  by  any 
such  proceedings;  but  this  part  of  the  section  is  repealed 
by  s.  I.  of  55  Geo.  3.  c. 68,  and  other  provisions  are  intro- 
duced.by  s.  2.,  and  by  s.  3.  the  right  of  appeal  is  given,  but 
no  power  to  award  costs  is  granted,  nor  is  there  a  single 
syllable  from  which  it  can  be  inferred  that  there  was  any 
intention  on  the  part  of  the  legislature  that  costs  should  be 
given.  It  will  probably  be  argued,  on  the.  other  side,  that 
s.  80.  of  13  Geo.  3.  c.78.  would  .authorize  the  justices  to 
award  costs,  though  no  such  power  is  given  under  the 
55  Geo.  3.  c.  68.  s.  3. ;  but  it  is  clear  that  this  case  cannot 
be  brought  within  the  operation  of  that  section  as  to  the 
allowance  of  costs.  By  that  section  it  is  enacted,  that  **  if 
any  person  shall  think  himself  aggrieved. by  any  tfahg  done 
by  any  justice  or  justices  of  the  peace,  in  the  execution  of 
any  of  the  powers  given  by  this  act,  and  for  which  no  par^ 
ticular  mdhod  of  relief  hath  been  already  appointed,  every 
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such  person  may  appeal."  Now  this  sort  of  case  had  been 
provided  for  by  the  19th  section,  which,  however,  b  silent 
as  to  costs,  and  the  latter  section,  havbg  been  repealed  by 
s.  Kof  35  G«o.3.  c.  68.,  and  the  drd  section  substituted, 
which  is  also  silent  as  to  costs,  it  is  clear  that  this  case  can- 
not be  brought  withm  the  80th  section  of  13  Geo.  3.  But 
the  more  decisive  reason  for  saying  that  this  case  is  not 
within  the  80th  section  of  IS  Geo.  3.  is,  that  that  section 
requires  that  the  notice  of  appeal  shall  be  given  ''  within 
six  days  after  the  cause  of  such  complaint  arose  ;**  and  that 
the  party  shall, ''  within  four  days  after  such  notice,  enter 
into  a  recognizance  to  try  such  appeal,''  8cc.  Now  here 
the  order  of  justices  for  diverting  the  way  was  made  on  the 
5th  March,  and  the  notice  of  appeal  was  not  given  until  the 
8th  Jprilf  and  no  recognizance  was  entered  into  by  the 
appellant.  Upon  this  review  of  both  statutes  it  is  clear, 
first,  that  this  is  an  appeal  under  the  55  Geo.  3.  c.68.  s.3.» 
which  is  silent  as  to  costs,  and  second,  that  supposing  s.  80. 
'  of  13  Geo.  3.  c.  78.  can  be  pressed  into  the  service  on  the 
other  side,  the  appellant  has  not  complied  with  the  con- 
ditions of  that  clause. 

Dover,  contri. .  There  are  various  acts  of  parliament 
rdatiog  to  the  highways  of  die  kingdom,  all  of  which  must 
be  construed  in  pari  materia,  and  therefore  if  any  one  sec- 
tion can  be  found  to  comprehend  this  case,  the  Court  will 
give  it  that  effect.  Undoubtedly  the  55  Geo.  3.  c.  68.  s.  1. 
repeals  s.  19-  of  13  Geo.  3.  c.  78.  and  provides  that  a  certain 
form  of  notice  shall  be  complied  with ;  but  as  s.  3.,  which  is 
the  appeal  clause,  makes  no  mention  of  costs,  recourse  must 
be  had  to  s.  80.  of  13  Geo.  3.,  which  makes  a  general  pro- 
vision applicable  to  all  appeals  under  the  highway  acts. 
Unlesft  this  construction  be  put  upon  the  80th  section,  there 
would  be  this  extraordmary  inconsistency,  namely,  that  the 
sessions  would  have  jurisdiction  to  grant  costs  upon  an 
appeal  under  one  branch  of  the  statute,  but  not  under  the 
other.    \_Bayley,  J.  Suppose  the  appellant  to  have  given 
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notice  before  the  sesflioDs  came  on,  that  he  wottM  not  pro^ 
secute  bis  appeal,  and  the  respondents  had  incurred  consh* 
derable  expense  in  preparing  to  try  the  question  intended  to 
be  litigated,  what  power  would  the  justices  have  of  awarding 
costs  to  the  respondents  ?]  Certainly  it  must  be  con- 
tended, that  they  would  have  the  same  power  to  award  costs 
in  that  case,  as  it  is  submitted  they  have  in  this.  The  other 
side  is  driven  to  contend  that  in  all  cases  of  app^l  against 
any  thing  done  under  13  Geo.  S.  d  78*  s.  19«>  the  55  Geo.  3. 
c.  68.  must  be  left  out  of  the  question.  [Bayleyj  J.  But 
are  you  not  in  this  difficulty,  if  you  rely  upon  s.  80.,  namely, 
that  yon  have  not  complied  with  the  requisites  of  that  section 
by  giving  notice  of  appeal  vrtthin  the  time  thereby  limited  i'\ 
The  provision  with  regard  to  costs,  in  the  80th  section,  it  is 
submitted,  is  a  general  provision,  extending  to  every  thing 
done  under  both  acts.  This  is  a  case  arising  upon  the  56 
Gto.S.  c.Od.,  but  the  appellant,  in  order  to  entitle  himself 
to  costs,  is  not  bound  to  pursue  the  requisites  of  s.  80.  an 
18  Geo.  S.  In  s.  5.  of  55  Geo*  3.  there  is  no  provision  as  to 
costs,  but  Ais  being  a  peculiar  case,  the  general  provision 
in  s.  80,  as  to  costs,  must  be  construed  to  comprehend  it, 
without  cloggmg  the  appellant  with  the  conditions  contained 
in  th&t  section,  which  were  imposed  with  reference  to  a  dif- 
ferent state  of  things.  The  grievance  of  which  the  appel- 
lant has  to  complain  is^  that  after  he  had  given  a  regular 
notice  of  appeal  under  55  Geo.  3.  c.  66.  s.  3.,  the  respond- 
ents thought  proper  to  abandon  the  order.  The  appellant, 
therefore,  could  not  possibly  comply  v«rith  the  requisites  of 
the  80th  section.  The  appellant  had  prepared-  himself, 
under  his  notice,  to  tiy  the  merits  of  the  appeal.  This  ob* 
ject  was  defeated  by  the  justices  withdrawing  the  order, 
and  dierefore  it  is  contended  that  he  was  entitled  to  costs 
under  the  general  provision  of  13  Geo.  3.  c.  78.  s.  80. 

Batl^it,  J.—- It  appears  to  me  that  the  sessions  in  this 
case  have  acted  rightly.  The  order  of  sessions  is  made 
under  the  ttnthority  of  55  Geo.  3.  c.  68.  which  repeals 
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8.  19.  of  the  13  Geo.  3.  c,  78.^  and  by  b.  2.  another  mode       182$. 
of  proceeding  is  substituted.    By  s.  3.  an  apv  eal  is  given     Jj^T^ 
to  the  sessions,  but  that  clause  is  perfectly  silent  on  the  9, 

subject  of  costs,  and  standing  on  that  section  only,  it  19  Wxyio- 
clear  that  no  costs  could  be  given  to  either  party.  But  it 
is  argued  that  under  s.  80.  of  the  IS  Geo.  S.  the  sessions 
are  empowered  to  give  costs  in  this  case.  Now  s.  80. 
enacts  that  ^*  If  any  person  shall  think  himself  or  herself 
aggrieved  by  any  thing  done  by  any  justice  or  justices  of  the 
peace,  or  other  person,  in  the  execution  of  any  of  the  powers 
given  by  this  act,  and  for  which  no  particular  method  of 
relief  hath  been  already  appointed,  every  such  person  may 
appeal  to  the  justices  of  the  peace,  at  any  general  quarter- 
sessions  of  the  peace  to  be  held  for  the  limit  wherein  the 
cause  of  such  complaint  shall  arise,  such  appellant  giving, 
or  causing  to  be' given,  notice  in  writing  of  his  or  her  inten- 
tion to  bring  such  appeal,  and  of  the  matter  thereof,  lo  thf 
justice  or  other  person  or  persons  against  whom  such  com- 
plaint shall  be  made,  within  six  days  after  the  eause  of  sack 
complaint  arose,  and  within  four  days  after  such  notice, 
entering  into  recognizance  before  some  justice  of  the  peac0 
within  such  limit  conditioned  to  try  such  appeal  at,  and 
abide  the  order  of,  and  with  one  sufficient  surety  pay  such 
costs  as  shall  be  awarded  by,  the  justices  at  such  quarter«r 
sessions.'^  J[t  seems  to  me,  therefore, .  that  in  order  to  en- 
title an  appellant  to  claim  costs  under  the  80th  section  of 
the  13  Geo^  3,  he  must  have  complied  with  the  conditions 
therein  expressly  imposed.  The  appellant  in  this  case  has 
not  complied  with  those  conditions,  and  therefore  I  think 
the  sessions  did  the  only  thing  they  ought  to  have  done« 

HoLBOYD,  J. — I  think  it  perfectly  clear  that  the  sessions 
were  right.  They  had  no  jurisdiction  to  give  costs.  This 
appeal  was  under  55  Geo.  3,  c.  OB,  and  that  repealed  the 
19th  section  of  the  13  Geo.  3.  and  enacted  other  provisions. 
Still  the  80th  section  does  not  extend  to  the  present  case; 
and  if  it  did,  the  appellant  has  not  complied  with  the  requi- 
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site  conditions.  But  I  think  it  perfectly  clear^  that  it  does 
not  ipply  to  the  cases  which  the  19th  section  was  intended 
to  provide  for.  Therefore,  in  every  view  of  the  case,  it  is 
clear  the  sessions  had  not  jurisdiction  to  give  costs. 

LxTTLEDALE^  J*  Concurred. 

Order  of  sessions  confirmed. 


Denn  ex  Dim  W.  Manifold  v.  Diamond. 

Cooveyance     X HIS  was  an  ejectment  for  certain  premises  in  the  county 

.  S/o?rf^  ^f  CAes^er.    Plea,  not  guilty.    At  the  trial  before  Warren, 

hold  estate,      C.  J.  at  the  last  Summer  kssizes  for  the  county  of  Chester, 

he(tbe^father)  ^  ^^^^  ^^^^  ^^^*    'I^^  lessor  of  the  plaintiff  claimed  title 

was  minded  to  the  premises  in  question  under  one  William  Barnes, 
aod  had  re*  .  -  . 

solved  to  (pve  whose  title  thereto  was  founded  on  a  conveyance  from  his 

and  assure  the  f^^y^^j^  Thomas  Barnes.    The  deed  recited   that   Thomas 

same  to  his 

sooy  as  well      Barnes  being  seised  of  the  premises  in  fee  was  minded  and 

adoo'of  die  ^^^  resolved  to  give  and  assure  the  same ''  to  his  son  WilHam 

natural  love  Barnes,  as  well  in  consideration  of  the  natural  love  and 

which  be  en-  affection  which  he  entertained  for  W*  Barnes,  as  also  io 

tertaioed  for  consideration  of  the  provision  which  W.  Barnes  had  that 

his  son,  as  also  .....  • 

in  considera-    day  made  by  his  bond  or  obligation  in  writing  #f  iSOOl.,  m 

H^P^^^^.PJ^  augmentation  of  the  portions  or  fortunes  of  his  eight  sisters/' 
his  son  had  and  then  it  proceeded  to  convey  the  premises  to  JV,  Barnes 
by  his  ^nd  ^°  ^^'  ^P^^  ^^^  production  of  this  deed,  it  was  objected, 
or  obli|^tioa  that  it  could  not  be  read  in  evidence  inasmuch  as  it  had  not 
1500/.  in  aog-  '8°  ^  valorem  stamp,  and  consequently  that  the  action  could 

inentation  of    ^^^  jj^  maintained.    The  objection  was,  however,  overruled 

the  portions 

or  fortunes  of  by  the  learned  judge,  and  the  plaintiff  had  a  verdict  with 

ters**?-Held    '^^^^ty  to  the  defendant  to  move  fot  a  nonsuit.     In  Michael^ 

that  this  was    mos  term  a  rule  nisi  was  accordingly  obtained,  against  which 
not  a  sale  to 
the  son,  and 

that  the  con-        J),  p.  Jones  now  shewed  cause,  and  contended  that  the 

veyanoe  did 

not  require  an  ad  valorem  stamp,  under  48  G.  3.  c.  149.  sch.  1. 
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iDStruroent  in  question  did  not  require  an  ad  valorem  stamp. 
By  the  stamp  act  48  Geo.  3.  c.  149-  sched.  part  I.  an  ad 
valorem  duty  is  required  to  be  paid  for  the  conveyance 
upon  "  the  sale"  of  any  lands.  Now  the  question  is  whe- 
ther this  can  be  considered  as  a  sale  of  land;  for  if  it  is  not, 
then  no  ad  valorem  stamp  duty  attaches.  There  is  here 
neither  vendor  nor  vendee.  -  This  is  no  more  than  a  family 
arrangement  by  which  the  father's  property  is  divided  among 
his  children.  The  father  receives  nothing  by  way  of  con- 
sideration for  the  conveyance.  The  property  is  devested, 
not  for  his  benefit,  but  that  of  the  children.  There  is  here 
no  reciprocity  of  interest  to  satisfy  either  the  legal  or  popu- 
lar definition  of  a  sale.  Assuming  there  to  have  been  a 
pecuniary  consideration  passing,  that  is  proved  only  by  the 
recital  of  the  bond,  and  then  the  instrument  has  the  proper 
stamp  required  by  law.  If  the  bond  be  not  a  valid  instru- 
ment, there  is  no  pecuniary  consideration  whatever,  and 
consequently  no  stamp  would  be  required. 

Temple  and  Parke^  contrd.  This  must  be  considered  as 
a  sale  of  lands  within  the  meaning  of  the  stamp  act.  It  is 
not  essential  to  the  definition  of  a  sale,  that  the  money 
should  be  paid  to  the  grantor;  it  is  sufficient  if  it  be  paid 
by  the  grantee.  Here  the  consideration  of  the  conveyance, 
is  partly  natural  love  and  affection,  and  partly  money 
secured  by  a  bond  of  1500/.  It  may  be  true  that  the  bond 
has  a  proper  stamp;  but  that  does  not  satisfy  the  requi- 
sites of  the  statute.  On  a  conveyance  where  the  purchase 
money  is  1500/.  the  ad  valorem  duty  is  10/.,  whereas 
a  bond  to  the  same  amount  is  only  4/.  The  statute  im- 
poses the  stamp  duty  on  the  principal  instrument  where- 
by the  lands  are  conveyed.  Here  the  principal  instrument 
is  the  conveyance,  which  is  to  take  effect  in  consideration  of 
the  1500/.  secured  by  the  bond,  and  consequently  the  ad 
valorem  duty  upon  conveyances  attaches.  The  statute  de- 
clares  in  express  terms  '^  that  where  any  lands  or  other 
property  shall  be  sold  and  conveyed  subject  to  any  mort- 

VOL.  VI.  z 


CASES  IN  THE  KING  S  BENCH, 

gage,  bond,  or  other  debt,  or  to  any  gross  or  entire  sum  of 
money,  to  be  afterwards  paid  by  the  purchaser,  such  debt 
or  sum  of  money  shall  be  deemed  part  of  the  consideration 
in  respect  whereof  the  said  ad  valorem  duty  is  to  be  paid." 
This  case  comes  precisely  within  the  terms  of  this  pro* 
vision. 


Bayley,  J. — It  is  a  well  settled,  and  I  think  a  beneficial 
rule,  that  in  all  cases  in  which  the  subject  is  to  be  charged 
with  a  tax,  the  language  of  the  legislature  should  be  clear, 
plain,  and  unambiguous.  In  this  case  there  is  a  duty  im- 
posed upon  the  sale  of  lands,  tenements  and  hereditaments. 
The  question  is,  whether  this  was  a  sale  of  lands  within  the 
meaning  of  the  legislature,  according  to  the  rule  by  which 
such  acts  of  parliament  are  to  be  construed.  We  all  know 
in  common  parlance  what  a  sale  means.  The  seller  parts 
with  his  land  for  an  adequate  price,  which  the  purchaser 
pays.  It  appears  to  me  that  this  transaction  was  nothing 
more  than  a  family  arrangement  between  these  parties,  and 
it  does  not  necessarily  follow  from  any  thing  that  appears  in 
this  case,  that  there  was  any  essential  connection  between  the 
giving  of  the  bond  and  the  conveyance  of  the  estate,  so  as 
to  make  it  part  and  parcel  of  the  same  transaction.  It  is 
very  probable  that  a  man  having  a  son  and  several  daughters 
might  say  ''  I  have  no  objection  to  my  estate  going  to  the 
son  provided  he  makes  an  arrangement  with  his  sisters,  and 
gives  them  money  in  lieu  of  their  share  of  the  property.*' 
Probably  it  was  upon  this  principle  that  this  transaction 
was  founded.  The  father  says  to  the  son  ''  I  will  execute 
a  conveyance  of  the  estate  to  you  provided  you  give  a  Certain 
sum  of  money  to  your  sisters."  The  deed  in  question  does 
not  import  it  to  have  been  executed  in  consideration  of 
money  which  the  son  had,  as  part  and  parcel  of  this  trans* 
action,  stipulated  that  he  would  pay;  nor  is  it  mentioned 
in  the  deed,  as  part  of  the  transaction,  that  the  son  had  bar- 
gained to  give  a  bond  of  1500/.  in  favour  of  his  eight  sisters 
as  a  consideration.    Whether  it  was  a  bargain  that  he  should 
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make  that  provision  for  them,  and  that  it  was  on  that  foot* 
iog  the  conveyance  was  to  be  executed,  this  deed  is  silent. 
But  I  do  not  lay  such  material  stress  uppn  that,  as  I  do  upon 
the  circumstance  that  in  my  judgment  this  is  not  to  be  con- 
sidered  as  a  sale,  but  merely  a  family  arrangement  between 
die  parties.  I  by  no  means  agree  in  the  position,  that  where 
money  is  paid,  it  is  in  all  cases  to  be  looked  upon  as  a  trans* 
action  of  sale.  A  father  may  in  a  variety  of  instances  say, 
**  I  shall  give  the  estate  among  my  children.  They  may 
either  take  it  in  portions,  as  I  direct,  or  they  may  agree 
amongst  themselves  as  to  the  manner  in  which  it  shall  be 
divided;"  but  when  the  father  is  to  get  nothing  by  parting 
with  his  estate,  the  transaction  does  not  come  within  the 
notion  or  common  understanding  of  the  word  '^  sale.*'  I  will 
put  this  case,  (and  it  is  by  putting  extreme  cases  that  we 
sometimes  arrive  at  the  true  character  of  a  transaction,)  sup* 
pose  the  father  has  an  estate  of  500/.  a  year,  and  he  says  to 
his  son, ''  I  will  give  you  the  estate  provided  you  give  some- 
thing  to  your  sisters."  The  son  says,  ''  I  will  give  them 
1 0,(XX)/."  Will  any  body  say,  that  under  such  circumstances 
the  father  has  sold  his  estate?  The  true  character  of  the 
transaction  would  be,  that  the  son  would  take  the  estate 
minus  10,000/.;  and  if  that  be  so,  it  is  impossible  to  say 
that  this  is  a  transaction  of  sale.  On  these  grounds  I  think 
that  this  case  does  not  come  within  the  words  of  the  act  of 
parliament,  as  a  sale  of  lands,  tenements  or  hereditaments, 
and  consequently  the  rule  nisi  for  entering  a  nonsuit  must 
be  discharged. 

HoLROYD,  J.— ^I  am  also  of  opinion  that  this  deed  did 
not  Require  the  ad  valorem  stamp  duty  imposed  on  the  sale 
of  lands  within  the  meaning  of  the  stamp  act  48  Geo.  3. 
c.  148.  I  think  that  the  construction  to  be  given  to  this 
act  must  be  the  same  as  that  given  to  all  acts  of  parliament 
making  an  imposition  on  the  subject;  and  I  think  this  trans- 
action is  not  to  be  considered  as  a  sale  of  lands.  A  sale 
imports,  a  quid  pro  quo,  by  way  of  consideration,  paid  to 
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182.5.       the  person  selling.     Now  here,  no  benefit  arises  to  the 
^^'^"^       person  selling,  for  the  benefit  arising  from  the  transaction 
V,  goes  to  another  part  .of  the  family.     It  appears  to  me  to  be 

Diamond,  altogether  a  gift  of  the  estate  by  the  father  to  the  son,  part 
for  the  benefit  of  the  latter,  and  the  residue  for  the  benefit 
of  other  parts  of  the  family.  On  the  part  of  the  father  it  is 
nothing  but  a  voluntary  act,  for  which  he  receives  no  com- 
pensation which  can  bring  the  transaction  under  any  class 
of  cases  of  sale.  His  act  is  beneficial  to  other  persons,  but 
he  receives  no  equivalent  either  mediate  or  immediate  for 
the  estate  himself,  and  consequently  in  no  sense  of  the  word 
can  it  be  considered  as  a  sale.  In  one  sense  the  son  may 
be  considered  as  a  purchaser,  but  in  no  sense  can  the  father 
be  treated  as  a  seller.  He  is  a  giver  only ;  and  as  there  is  no 
mutuality  of  interest,  I  think  there  is  no  sale  of  the  estate 
within  the  meaning  of  the  statute. 


LiTTLEDALB^  J.  was  absent. 


Rule  discharged^ 


END  OF  EASTER  TERM. 
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1825. 

Tbe  King  v,  Thoma^s  Bond.  Saturday^ 

XHIS  was  a  rule  calling  on  the  defendant  to  shew  cause  A  quo  war- 
why  ah  information,  in  the  nature  of  a  quo  warranto,  should  ™|**  |!J[nJld*' 
not  be  filed  against  hioi  for  executing  the  office  of  a  capital  agaiost  a  per- 
burgess  of  the  borough  of  East  Looe,  it  being  suggested  \^^\^  (^^  in- 

that  he  at  the  same  time  held  the  incompatible  office  of  compatible 

offices  of  capi- 
lown-clerk  in  the  same  borough.  tal  burgess 

and  town- 
clerk  of  a  bo- 
Adam  now  shewed  cause,  on  an  affidavit  that  Mr.  Bond  rough,  before 

bad  held  both  offices  for  a  great  many  years,  and  long  be-  3^  g!  3?^c.  58. 
fore  the  passing  of  S2,  Geo,  3.  c.  38.  which  was  passed  for  without  inter- 
the  purpose  of  quieting  corporations.  It  was  admitted  that 
when  the  defendant  was  elected  to  the  office  of  a  capital 
burgess,  he  had  not  resigned  that  of  town-clerk,  and  still 
continued  to  bold  both ;  but  he  submitted  that  this  appli- 
cation came  too  late,  and  cited  Rex  v.  The  Mayor  of  HeU 
lesion  (a).  There  the  Court  had  refused  a  quo  warranto 
after  only  eight  years,  on  the  ground  that  the  complaint  had 
not  been  recent.  Here  many  years  had  elapsed  before 
complaint  made,  and  this  being  an  application  to  the  sum* 
mary  jurisdiction  of  the  Court,  ought  not  to  be  entertained* 

(a)  S  T.  R.  311.  n. 

VOt.  VI,  A  A 
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Capleif,  A.  G.  qontrii,  was  stopped  by  the  Court. 

ABBOTTyCJ. — ^This  is  a  coiitinanig  disability.  It  is 
admitted  that  the  defendant  is  actually  in  possession  of  both 
offices.  If  therefore  they  are.  incompatible,  which  is  not 
denied,  can  he  be  allowed  to  hold  both  ?  He  must  nnake 
his  election  which  he  will  keep. 

Baylet,  Holboyo,  and  Littlbdale,  J.s  concurred. 

Rule  absolute,  with  liberty  to  the  defendant  to  make  his 
election  (a). 

(a)  See  Aejr  r.  Newling,  S  T.  R.  310;  and  Rear  v. Stokei,  8  M.&  S.  7t. 


Saiurdajf,  The  KiNG  v.  The  Mayob  of  Maidstone. 

June  4. 
The  Court  will  XhIS  Was  a  rule  calling  on  the  mayor,  steward,  and  town- 

nol  gram  a  i         .  i      *.  »#■   .  i  •       • 

niandamus  to  clerk,  of  the  town  and  parish  of  MatdUone^  ra  the  county  of 
the  mayor  of    j^^  |q  ghew  cause  why  a  writ  of  mandamus  should  not 

a  corporation     ^         '    ^  "^ 

to  bold  a  issue,  directed  to  them  or  other  proper  officer  in  that  be- 
^e  purpose  of  ^^'^'  commandmg  them,  at  the  next  court-leet  to  be  holden 
administering  in  and  for  the  said  town  and  parish  in  Jpril  next,  to 
allegiance  to  administer  to  Thomas  William  Carter,  Gent,  the  oath  of 
an  inhabitant  aUegiance,  and  also  to  permit  him,  his  agent,  attorney  or 
taking  it.  solicitor  On  his  behalf,  to  have  the  sight  and  inspection  of 
does  not  I^°to  *"  ^®  public  books,  records,  entries^  and  papers,  of  and 

allow  the  in-     belonging  to  the  said  court-leet. 

spection  of 

tbe  records  of 

a  court-leet,         Scarlett,  Berens,  and  Tindat,  on  shewing  cause  against 


unless  the 
party  assigns 
some  satisfac- 


the  rule,  were  stopped  by  the  Court. 


tb7in^€ction^  ^V^^*  ^'  ® •  "°^  Merewether,  in  support  of  the  rule, 
contended,  first,  that  mandamus  would  lie  to  the  mayor  to 
hold  a  court-leet  for  the  purpose  mentioned.    The  proper 
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place  to  adminifter  the  oath  of  sllegiance  is  at  the  tourn  or        lStf5. 

leet     Every  lajman,  above  the  age  of  twelve  years^  waa  an- 

rieDlI  J  oblige4  to  take  the  oath  of  allegiance  at  the  tourn  or  v. 

ketf  and  it  waa  a  high  contempt  to  refuse  it :   I  Iffst.  6B.    ^^^  ^•*^'** 

It  is  an  imperative  duty  on  aU  subjects  to  take  the  oath  of   MAnwroHs. 

allegiance  to  the  king,  and  even  a  charter  will  not  exempt 

him  from  taking  it*    Id  Com.  Dig.  Hi.  AUegianeey  b.  7>  it 

is  laid  down  that,  ^  By  the  ancient  law  in  the  time  of  King 

ArtbuTf  and  afterwards  revived  in  the  time  of  King  Edgar, 

eferj  man^  of  the  age  of  twelve  years  or  upwards,  ought  to 

have  been  sworn  to  the  king  in  the  tourn  or  in  the  leet/' 

Ce.  Lit.  68.  b.  J  72.  b.  7  Rep.  6.  b.  1  Bui.  190.    Then,  as 

to  the  second  part  of  tibe  mle^  it  is  the  undoubted  right  of 

every  inhabitant  to  inspect  the  records  of  the  court-leet, 

withoBt  restraint,  and  it  is  sworn  to  have  been  the  invariable 

practice  at  Maidstone  to  allow  the  inspection  of  the  records 

of  the  court»leet  without  objection.     The  records  of  this 

Court  are  open  to  the  ios[iection  of  the  public,  and  if  the 

officer  vrfio  has  the  care  of  them  refuses,  he  must  assign 

a  good  reason  for  the  refusal. 

Abbott,  C.J. — The  first  part  of  the  rule,  requiring 
a  mandamus  to  the  mayor  to  hold  a  court-leet  for  the  pur- 
pose of  administering  the  oath  of  allegiance,  is  perfectly 
new.  Such  an  application  was  never  heard  of  before,  and 
I  am  of  opinion  cannot  now  be  granted.  If  the  present 
applicant  can  be  liable  to  any  penalty  for  not  having  taken 
the  oath  of  allegiance,  he  will  be  exenipt  from  such  penalty 
by  shewing  that  he  has  offered  to  take  it.  The  statute 
7  Jac.  1.  cited  by  Lord  Chief  Baron  Comyns,  which  pre* 
scribes  the  form  of  the  oath  of  allegiance,  after  enumerating 
a  great  number  of  persons  who  shall  take  it,  proceeds 
to  describe  the  persous  before  whom  it  shall  be  taken. 
When  it  comes  to  members  of  corporations  it  says, ''  alder- 
men, and  under-ofBcers,  and  every  freeman  of  a  corporation, 
before  the  chief  officer,  tfi  the  open  hall.'*  So  that  it  per- 
fectly negatives  the  proposition  that  the  oath  must  be  taken 
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at  the  court-leet.  Then,  as  to  tfaat  part  of  the  applicatioii 
which  requires  that  the  party  shall  be  at  liberty  to  inspect 
the  records  of  the  court-leet,  I  am  of  opinion  that  it  cannot 
be  granted.  He  does  not  assign  any  reason  for  such  an 
Maidstone,  application,  but  merely  that  it  is  his  desire  to  see  them. 
There  is  no  suggestion  that  he  has  occasion  to  see  them, 
by  reason  of  some  suit  depending,  in  which  it  is  necessary 
for  his  interest  that  he  should  see  the  records.  It  may  be 
important  in  some  instances  for  a  party  to  have  liberty  to 
inspect  the  records  of  the  court-leet,  and  upon  a  proper  ap- 
plication, the  Court  is  in  the  habit  of  granting  a  mandamus 
for  such  a  purpose^  where  the  inspection  is  refused  without 
sufficient  reason.  It  is  said  that  the  records  of  this  Court 
are  open  to  the  inspection  of  anybody  who  may  chuse  to 
see  them.  That  is  by  no  means  so  clear.  We  certainly 
should  not  order  any  of  our  officers  to  shew  a  record,  unle^ 
sooie  good  reason  is  assigned  for  the  inspection.  On  the  . 
same  ground  I  think  we  ought  not  to  order  an  inspection  of 
the  records  of  a  court-leet,  unless  the  party  assigns  a  sufficient 
reason :  here  none  is  assigned.  As  this  rule  seems  to  have 
been  moved  for  as  matter  of  experiment,  I  think  it  ought  to 
be  discharged  with  costs. 

The  other  judges  concurred. 

Rule  discharged  with  costs  (a). 

(a)  See  Uarriion  v.  WilliamSy  ante,  vol.  ii.  408,  and  Rogers  w.  Jones^ 
id.  510.  See  also  Mirror,  c.  1.  sec.  S  &  17;  Britton,  c.12.  (Kelham's 
Translation,  70.)  fo.  72;  Bracton,  lib.  3.  c.  10.  fo.  194,  b;  Fleta,  lib.  8. 
c.  52 ;  Ld.  Coke's  Commentary  on  the  35th  sec.  of  Magna  Charta,  9nd 
Inst.  69;  Kitchen,  6.  19.  42.  45.  84. 91.  103.  227;  Powell,  19. 80;  and 
Kielway,  141. 


Saturday^ 
June  4. 

IheCourtwiU 


The  King  v.  William  Cowell. 


not  file^a'^quo  ^HIS  was  a  rule  callUig  upon  the  defendant  to  shew  cause 

warranto  in-     ^hy  ^^  information,  in  the  nature  of  a  quo  warranto,  should 
formation 

against  one  corporator  for  defect  of  tide^at  the  instance  of  another  whose  title  is  equally 

deficient,  although  the  latter  has  enjoyed  his  office  many  years  uninterruptedly. 


The  King 


TEINtTY  TERM,  SIXTH  GEO.  IV. 

not  be  filed  agamai  him,  for  exercising  the  office  of  free 
boigess  of  the  borough  of  Huntingdon,  and  the  rule,  was 
obtained  upon  affidavits,  statmg  that  the  defendant  had  been  9. 

improperly  sworn  into  his  office,  having  been  s^om  in  at      Lowell. 
the  court  of  common-council,  whereas,  by  the  directions  of 
the  charter,  he  ought  to  have  been  sworn  in  at  the  court*leet. 

'Adam  now  shewed  cause,  upon  affidavits  stating  that  ail 
the  individuals  by  whom  this  application  and  the  affidavits 
in  support  of  it  had  been  made,  had  been  sworn  in  at  the 
court  of  common-council  precisely  as  the  defendant  had 
been ;  and  contended,  upon  the  authority  of  Rex  v.  Cud- 
Upp  (a),  that  they  were,  for  that  reason,  incapacitated  from 
applying  for  this  rule ;  for  the  Court  there  determined  that 
they  would  not  permit  one  corporator  to  object  to  the  title 
of  another,  if  the  objection  that  he  makes  to  the  title  of  that 
other  be  equally  applicable  to  his  own.  He  submitted, 
therefore,  that  the  rule  must  be  discharged. 

• 

Merewether,  contra^,  contended  that  as  the  relator  and 
those  who  joined  in  the  application  in  this  case,  had  now 
held  their  offices  for  many  years,  the  objection  raised  against 
them  was  taken  too  late,  and  could  not  be  allowed  by  the 
Court  to  operate  so  as  to  defeat  the  ends  of  justice.  He 
could  distinguish  the  present  case  from  that  of  Rex  v.  Cud-' 
lipPf  because  he  could  shew,  if  the  argument  proceeded,  an 
ancient  usage  in  this  borough  for  the  burgesses  to  be  sworn 
in  at  the  court  of  common-council.  Besides,  it  was  unne-* 
cessary  on  this  occasion  to  inquire  into  the  character  of  the 
persons  applying  to  the  Court,  nor  were  the  Court  obliged 
to  regard  them  as  corporators;  because  they  might  make  this 
application  merely  in  the  character  of  inhabitants  of  the 
borough :  Rex  v.  Bird  (ft). 

Per  Curiam.— The  rule  laid  down  in  Rex  v.  Cudlipp 
is  a  sound  and  wholesome  rule,  and  one  which  it  would  be 

(fl)  6  T.  R.  503.  (b)  13*Ea8t,  367. 
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very  iojudicioiit  to  depart  from.  It  b  strictljr  applicable  to 
tbe  present  case,  and  therefore  we  are  bound  to  act  upon  it, 
and  to  refuse  tbe  information  now  applied  for.  Tbe  length 
CowELL.  ^f  iJQ^g  during  which  the  relator  has  been  holding  hit  oflke, 
under  the  very  defect  which  be  now  seeks  to  bring  home  to 
the  defendant,  by  no  means  cures  the  objection,  or  entides 
him  to  more  consideration  from  the  Court. 

Rule  discharged. 


Mandasf,  Tanneb  V.  BeaN. 

Jtine  6. 

£  The in^*""  Assumpsit  on  a  Ull  of  exchange  for  a^i,  alleged  to 
dorsee  against  have  been  drawn  byoneJametCAa/Zenger  upon  and  accepted 
l\^il"o7M-''^  ^  ^°®  Gforg«f  Masters,  payable  two  months  after  date,  ac- 
change,  al-  cording  to  the  usage  and  custom  of  merchants,  and  by  Ckai-' 
clecIaration^o  ^^g^^  indorsed  to  tbe  defendant,  and  by  the  latter  indorsed 
have  been        to  the  plaintiff.     Plea,  non  assumpsit.    At  the  trial  before 

accepted  bv  .  ,    . 

A.B,,the  Litlledale,  J ,  at  the  London  adjourned  sittings  after  last 
pluiiitifF  is  not  lerm,  the  plaintiff  failed  to  prove  the  averment  in  the  deda- 

uound  to  prove        .  ,  ^ 

the  acceptance  ration  that  the  bill  had  been  accepted  by  George  Masters^ 

chl^htm^o^'^  whereupon  it  was  objected  that  this  being  matter  of  descrip* 

recover.  tion,  the  plaintiff  must  be  nonsuited.    The  learned  judge, 

however,  overruled   the  objecdon,  and  die  plaintiff  had 

a  verdict,  with  liberty  to  the  defendant  to  move  the  Court. 

C/Utiy  now  moved  to  enter  a  nonsuit.  The  plaintiff 
having  alleged  that  the  bill  had  been  accepted  according  to 
the  usage  and  custom  of  merchants,  by  Masters,  be  was 
bound  to  prove  it.  He  need  not  have  alleged  the  accept- 
ance, but  having  described  it  as  an  accepted  bill,  he  was 
bound  by  the  description.  .In  Jones  r.  Morgan  (a),  where 
the  plaintiff  had  unnecessarily  stated  that  one  T.  Burt  had 
accepted  the  bill  according  to  the  usage  and  custom  of 
merchants.  Lord  EHenborough  was  clearly  of  opinion  that 
the   acceptance,  being  stated  in  the  declaration,  must  be 

(«)  2  Camp.  474. 
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fioveA,  Id  that  case,  however,  it  appeanng  ihat  after  ibe 
bill  became  dae,  one  of  the  liefeiidanU  bad  repeatedly  pro- 
mised  to  pay  die  bill^  the  Court  held,  on  the  authority  of 
Lundit  V.  Robertson  (a),  that  the  promises  to  pay  were 
a  sufficient  admission  of  the  acceptance.  Here  no  such 
promise  was  proved,  aad  therefore  the  ruling  of  Lord  EUtn- 
boromgh  was  in  point. 

Abboxt,C.  J.«— I  am  of  opinion  thai  this  is  not  a  descrip* 
tion  of  the  instrament,  and  that  the  plaintiff  was  not  bound 
to  prove  the  acceptance.  The  fact  of  acceptance  or  non- 
acceptance  does  not  alter  the  obligation  of  the  iadorser,  who, 
by  bis  indorsement,  undertakes  to  pay  tlie  bill  if  the  drawer 
does  not.  The  holder  of  a  bill  of  exchange  is  not  bound 
to  present  it  for  acceptance  before  it  becomes  due ;  he  need 
not  do  CO  unless  be  thinks  fit.  If  be  chuses  he  may  keep  it 
«ntil  it  is  4iuc,  and  af  it  is  not  then  paid,  the  indiMrser  is  liable 
to  him,  whether  the  b'dl  is  or  is  not  accepted. 


Raylby,  J. — I  think  thatuhe  aUegation  of  acceptance 
cannot  be  considered  as  a  description  of  the  instruaiettt 
juicing  to  be  proved.  The  piaiotiff's  right  to  recover  as 
against  Ibe  indorser  does  not  ^depend  upon  that  allegation, 
snd  therefore  I  think  it  need  not  have  been  proved. 

HoLAOYp  and  Littlsdalb,  J.s  concurred. 

Rule  refused, 
(fl)  7  East,  931. 


Exparte  Shipdsm,  Gent,  one,  &c.  Monday, 

g^  June  64 

l^HITTY,  last  term,  obtained  a  rule  calling  on  an  attorney  where 


more 


of  the  Court  to  shew  cause  why  he  should  oof  deliver  up  t}"*"  "J^*" 

^  years  had 

elapsed  after  the  settlement  of  transactions  between  an  attorney  and  his  client,  the 
Court  refused  to  intefere  to  have  tliem  re-opened,  in  the  absence  of  any  suggestion  of 
fraud  or  misconduct. 
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1825.       certain  papers  and  writings,  pay  over  certain  sums  of  money 
alleged  to  be  in  his  hands,  belongmg  to  a  client,  and  have 
Shipdeh.     Us  bill  of  costs  referred  to  the  master  to  be  taxed.- 

Comyn  now  shewed  cause,  on-  an  affidavit  stating  that 
more  than  seven  years  had  elapsed  since  the  transactions  in 
question  had  occurred,  that  the  accounts  between  the 
attorney  and  his  client  had  been  long  since  settled,  and  that 
in  fiact  there  was  now  a  balance  due  to  the  former,  which  he 
had  forborne  to  demand  in  consequence  of  the  poverty  of 
the  latter.  Under  these  circumstances  he  contended,  that 
after  the  lapse  of  so  many  years,  it  would  be  out  of  all  rea- 
son to  have  the  transactions  between  the  parties  again 
opened  for  investigation. 

Bayley,  J.(a) — Where  the  application  comes  so  late,  I 
have  always  understood  the  rule  to  be,  that  the  party  apply- 
ing must  point  out  some  fraud  in  the  transactions,  in  order 
to  induce  the  Court  to  interfere.  Here  no  fraud  or  miscon- 
duct is  suggested;  more  than  seven  years  have  elapsed 
since  the  transactions  have  been  closed  and  adjusted,  and 
the  money  paid  over;  and  therefore  I  think  we  ought  not 
to  make  the  rule  absolute.  In  an  ordinary  case,  the  statute 
of  limitations  would  have  run,  and  I  see  no  reason  why,  in 
a  case  where  no  fraud  is  suggested,  the  lateness  of  the  ap* 
plication  should  not  be  an  answer  to  it.  The  papers  and 
virritings  in  question  may  have  been  destroyed,  in  the  belief 
that  the  transactions  were  finally  closed  and  settled.  Such 
applications  as  these  ought  to  be  made  within  a  reasonable 
space  of  time. 

HoLBOYD,  J.  and  Littledale,  J.  concurred. 

Rule  discharged  (&). 

*    (•)  Abbott,  C.  J.  was  absent.         (6)  See  Tidd,  82.  534  et  seq.  8th  ed. 
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The  Kino  v.  Rabbittb  and  others.  Wednaday^ 

June  8. 
1  HE  defendants,  John  Rabbitts  the  elder,  John  Rabbitis  An  order  and 

the  younger,  and  fVilliam  Parsons,  had  been  convicted  by  foind^  on"* 

two  justices  on  the  statute  11  Geo.  2.  c.  19.  s.  4.;  the  first  ll  G.S.C..10. 

named  defendant  of  having  fraudulently  and  clandestbely  duleotly  and 

removed  goods  firom  his  farm  to  prevent  a  distress  for  rent  c^an<J«t»n«ly 

.  *  removing 

due  to  his  landlord,  and  the  other  defendants  of  aidmg  and  goods  and 

assisting  him  in  the  removal,  and  in  default  of  paying  double  f  ,!iSnJ*tbe 
the  value- of  the  goods  removed,  were  committed  to  the  value  of  50/., 
house  of  correction  at  Shepion  Mallett,  in  the  county  of  ^^^  f^^  ^^^ 
Somerset,  for  six  months,  there  to  be  kept  to  hard  labour,  n««d  not  enu- 
unless  the  sum  awarded  was  sooner  paid.     The  order  and  cify  the  par- 
adjudication  of  the  justices  was  to  the -effect  following  :         ^^a^^F^^ 

Cou«ty  of  Somerset,  to  wit.  hS^<!lS! 

Whereas  John  Rabbits  the  elder,  of  &c.  hath  been 
duly  charged  before  us,  two  of  his  Majesty's  justices  of  the 
peace  for  the  said  county,  (residing  near  the  place  where  the 
goods  and  chattels  hereafter  mentioned  were  found,  and  not 
being  interested  in  the  lands  or  tenements  from  whence  the 
same  were  so  removed,)  with  having  fraudulently  and  clan- 
destinely removed  and  conveyed  away  his  goods  and  chattels, 
not  exceeding  the  value  of  fifty  pounds,  from  a  farm,  lands 
and  premises,  called  Sec.  in  &c.  now  or  late  in  the  occupa- 
tion of  him  the  said  John  Rabbitts  the  elder,  to  prevent 
A.  B.,  at  the  time  of  such  removal  and  conveying  away 
being  the  landlord  of  the  said  John  Rabbitts,  from  distrain- 
ing the  said  goods  and  chattels  for  arrears  of  rent  then  due 
to  him,  the  said  J.  B.,  for  the  said  farm,  lands  and  premises. 
And  whereas  William  Parsons,  of  &c.  and  John  Rabbitts 
the  younger,  of  8ic.  have  been  also  duly  charged  before  us 
with  having  wilfully  and  knowingly  aided  and  assisted  the 
said  John  Rabbitts  the  elder,  in  so  fraudulently  and  clandes* 
tinely  removing  and  conveying  away  the  said  goods  and 
chattels,  and  in  concealing  the  same.    And  we  the  said  jus- 
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tices  having  summoned  the  parties  concerned,  and  eiamined 
the  foct  and  all  proper  witnesses  upon  oaUi^and  it  appearbg 
V.  and  being  fully  proved  before  ns  that  die  said  John  Rabbitts 

Rabbitts.  iijg  gi j^y  djji  8Q  fraudulently  and  clandestinely  remove  and 
convey  away  the  said  goods  and  chattels  as  aforesaid,  not 
exceeding  the  value  of  fifty  pounds,  and  being  of  the  value 
of  twenty-one  pounds ;  and  it  also  appearing  and  being  fully 
proved  before  us  that* the  said  W,  P.  and  ./.  i2.  tfie  younger, 
and  each  of  them,  wilfully  and  knowingly  aided  and  assisted 
the  said  J.  R.  the  elder,  in  so  removing  and  conveying  away 
the  said  goods  and  chattels  as  aforesaid,  and  in  concealing 
the  same,  we,  the  said  justices,  do  therefore,  this  &€.  de- 
termine and  adjudge  that  the  said  J.  R.  the  elder,  fV.  P.  and 
J.  R,  the  younger,  respectively  are  guilty  of  the  offences 
with  which  they  are  charged  as  aforesaid,  and  that  they  are 
hereby  convicted  thereof.  And  we  do  hereby  order  and 
adjudge  them  to  pay  the  sum  of  forty*two  pounds,  being 
double  the  value  of  the  said  goods  and  chattels,  to  the  said 
A,  B.  or  his  bailiff,  servant  or  agent,  on  or  before  the  8cc. 
Given  under  our  hands  Sec. 

Jeremy  now  moved  for  writs  of  habeas  corpora  to  bring 
up  the  bodies  of  the  defendants  from  the  house  of  correction 
at  Shepton  Mallettj  for  the  purpose  of  being  discharged,  for 
an  alleged  defect  appearing  on  the  face  of  the  justices' order 
and  determination,  above  set  forth.  The  objection  to  the 
order  is,  that  though  it  professes  to  enumerate  and  describe 
the  goods  -and  chattels  supposed  to  have  been  fraudiriently 
and  clandestinely  removed,  yet  it  does  not  do  so  in  fact. 
The  order  recites  that  John  Rabbitts  the  elder  had  been 
duly  charged  before  the  justices  with  having  fraudulently 
and  clandestinely  removed  the  goods  and  chattels  *^  hereafter 
mentioned  ;**  but  there  is  afterwards  no  mention  of  any  par- 
ticular goods  and  chattels.  Undoubtedly,  as  a  mere  order, 
which  a  proceeding  on  the  1 1  Geo.  2.  c.  19.  s.  4.  has,  in 
Rex  V.  Bissex  (a),  been  held  to  be,  it  is  not  subject  to  the 

(a)  Sayer,  S04.    See  1  Salk.  S69;  Sir.  996;  id.  630;  2  Ld.  ttayni. 
1406;  and  1  Buro,  24th  ed.  by  Chetwynd,  876,  et  seq. 
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nme  stiicc  rnks  of  constnicfioD  ts  a  conviction  vould  be 
but  it  b  submitted,  that  the  aider  ought  Bpecifically  to  en*- 
merate  and  describe  each  article  of  goods  supposed  to  be 
clandestinely  taken  awaj,  and  also  to  state  the  value  of  each.  RABMrrs. 
Now,  the  sole  dispute  between  the  parties  in  this  case 
was,  to  ivhon  the  goods  taken  awaj  really  belonged^  It 
\i'as,  therefore,  of  the  last  impoftance  that  the  goods  shonld 
be  specifically  enumerated  and  described,  in  order  that  the 
defendants  might  have  the  advantage  of  trying  that  question 
upon  appeal.  But,  by  this  mode  of  stating  the  order  and 
adjndication,  they  are  concluded,  and  have  no  other  mode 
than  the  present  of  taking  advantage  of  the  objection.  In 
Rex  v.  Bissex  there  was  a  specific  enumeration  and  descrip- 
tion of  the  goods  and  chattels,  in  the  following  form  :  ''  that 
is  to  say,  two  cows,  one  heifer^  and  ten  hundred  weight  of 
cheese."  The  same  mode  of  specification  ought  to  have 
been  observed  in  this  instance.-  He  was  proceeding  to  ad- 
vert to  the  merits  of  the  case,  when 

Abbott,  C.  J.  said — ^The  merits  are  qaite  beside  the 
present  question.  The  statute  does  not  require  that  the 
justices  shall  specifically  enumerate,  and  set  a  value  upon 
each  article  supposed  Co  have  been  fnmdulenlly  and  da»- 
destinely  removed,  and  therefore  I  think  it  is  laineceasary 
for  them  so  to  do.  Indeed,  it  would  be  most  unreasonable 
to  expect  such  an  enumeration  and  valuation.  I^  was  com* 
petent  for  the  defendants  to  have  proved  before  the  justices 
that  the  goods  and  battels  removed  did  not  belong  to  Rai- 
bUis  the  elder;  and  if  they  neglected  so  to  do,  k  was  their 
own  fault.  The  qveslion  for  ns  to  decide  is,  whether  the 
justices  have  shewn,  upon  the  face  of  the  order,  suffident 
matter  for  their  jurisdiction,  and  have  confined  themsehres 
within  their  jurisdiction.  I  think  they  have.  All  that  they 
are  required  to  do  l^  the  act  is  to  find  tbe  value,  but  not  to 
specify  the  particular  goods  in  the  order.  Here  they  have 
found  the  value,  and  we  are  bound  to  presume  that  the  jus- 
tices have  done  right  in  doing  that  which  they  have  autho- 
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rity  to  do.  I  see  no  objecticm  to  the  order,  and  if  the 
defendants  have  any  other  remedy,  it  is  not  by  this  mode  of 
proceeding. 

Ba  YLEY,  J. — I  am  of  the  same  opinion.  The  form  of 
the  order  follows  that  givien  in  Burn*$  Justice,  which  ap- 
pears to  me  to  be  unobjectionable  (a). 

HoLROYD  and  Littlbpale,  J.s,  concurred. 

Writs  refused. 

(II)  See  1  BufD,  S4th  ed.  by  Chetwyod,  902 ;  JRer  v.  Middiehuni^ 
1  Burr.  399. 


WednetcU^f 
June  8. 

A  defendant, 
in  the  actual 
custody  of  the 
Marshal  upon 
criminal  pro- 
cess, in  conse- 
quence of  an 
indictment  in 
this  Court,  of 
which  he  has 
been  con- 
yicted,  need 
not  be  present 
when  a  motion 
for  a  new  trial 
is  made  on  his 
behalf. 


The  King  v.  Hollingberry  and  others. 

Conviction  for  a  conspiracy.  The  defendant  Hot- 
lingbeny  was  in  custody  in  fVhitecross  Street  prison^  on  civil 
process,  and  being  desirous  of  moving  for  a  new  trial, 
instructed  counsel  for  that  purpose ;  but  when  the  motion 
came  on,  he  was  not  present  in  Court  along  with  the  other 
defendants,  conformably  to  the  rule  in  criminal  cases, 
whereupon, 

• 
The  Court  said  they  could  not  entertain  the  motion  in 
his  absence.  If,  indeed,  he  was  a  prisoner  in  the  custody 
of  the  Marshal  in  consequence  of  this  indictment,  it  would 
be  the  same  as  if  he  were  actually  in  Court;  otherwise, 
though  a  prisoner  on  civil  process,  in  other  custody,  he 
must  be  brought  up  by  habeas  corpus. 

The  case  therefore  stood  over  (a)  until  this  day. 


(a)  SeelUMv,  Fielder,  2  D.  &  R.  46. 
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The  King,  on  the  prosecution  of  Josiah  TAYtOB, 

V.  HOLLINGBERRY,  BoWLBYy.an<l  SmiTH.  Wednuday, 

T*  Junes, 

iHIS  was  an  indictment  against  the  defendants  for  a  con->  Indictment 

spiracy.    The  first  count  stated  that  defendants,  intending  rwy  to^eiSrt 
unlawfully,  fraudulently  and  deceitfully,  to  extort,  obtain  money.  One 
and  procure  of  and  from  the  prosecutor  a  large  sum  of  that  defend- 

money  for  their  use,  on  &c.  at  8lc.  did  corruptly  and  unlaw-  ant»,in  pursu- 

.  ance  of  a  con- 

fuUy  conspire  together  to  extort,  obtain  and  procure  of  and  spiracy  to 

firom  the  prosecutor  a  large  sum  of  money  for  their  use,  and  "om '  Ke°"r^ 
in  order  to  extort,  obtain  and  procure  the  same,  did  cor-  secator^^^/y 
ruptly  and  unlawfully  conspire  to  indict  the  prosecutor  foi*  ^^^  indict-  ^ 
having  kept  a  common  gaming-house,  &c.     That  defend-  ments  againit 
ants,  in  furtherance  of  their  conspiracy,  afterwards,  to  wit,  count  averred 

on  &c.  at  &c.  at  the  quarter-sessions,  &c.  did  falselu  exhibit,  ^^^  defend- ' 

.    .  ....  ^^^h  >n  portu- 

and  cause  to  be  exhibited,  a  certain  bill  of  indictment  against  ance  of  the 

the  prosecutor,  and  afterwards,  in  pursuance  8lc.  did  cor-  cy^ofereS'to 
ruptly,  wilfully  and  wickedly  procure  and  cause  the  said  bill  suppress  an 
of  indictment  to  be  returned  a  true  bill.     That  defendants,  pending 

in  further  pursuance  &c.  afterwards,  to  wit,  on  &c.  at  &c.  H^^^^  th«. 

1      ^  ^   TT    T»    ■• «  ^^  1    >        t  •!  •  I  1      prosecutor  if 

m  the  Court  of  K.  B,  did  falselif  exhibit,  and  cause  to  be.  he  would  give 

exhibited,  a  certain  bill  of  indictment  against  the  prosecutor,  ^^  money 

and  did  afterwards,  in  pursuance  &c.  cori'uptly,  wilfully  and  Thejury  found 

wickedly  procure  and  cause  the  said  bill  of  indictment  to  be  ^  J|  J  ^^^^* 

returned  a  true  bill.    That  defendants,  in  pursuance  &€.  rally,  but 

afterwards,  to  wit,  on  &c.  at  &.c.  did  unlawfully  and  wilfully  ]y^ tb^'t tl»eio- 

endeavour  to  obtain  and  procure  of  and  from  the  prosecutor  dictment8,pre- 

.  .  ferred  bytUem 

a  large  sum  of  money,  as  and  for  a  consideration  or  recom-  against  the^ 

pense  to  them  for  compromising  and  suppressing  the  said  ^^^^^f*]^. 

indictments,  and  giving  up  the  further  prosecution  thereof.  — Held,  that 

the  averment 
in  the  former  count  was  immaterial,  and  that  the  latter  count  would  support  /the  oon- 
▼iction.  Held  also,  that  a  conspiracy  to  eitort  money  is  per  se  an  ofienoe  at  common 
law,  and  need  not  be  charged  to  be  attempted  by  unlawful  means.  Held  also,  that 
where,  upon  the  trial  of  an  indictment  for  a  misdemeanour,  a  witness  examined  before 
the  grand  jury  was  not  examined  at  the  trial,  and  a  witnWs  not  examined  before  the 
grand  iyry  was  examined  at  the  trial,  this  was  not  such  a  surprise  upon  the  defendants 
as  eatitlfld  them  to  a  new  trial. 
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Second  count,  that  defendants  preferred  an  indictment  at 
the  quarter-sessions  against   the   prosecutor  for   keeping 
a  common  gaming-house^  which  being  removed  into  the 
HoLLrNo-     Court  of  £.  B.  and  dependine  there,  defendants  did  unlaw- 
fully  and  wickedly  conspire  to  extort,  &c.  of  and  from  the 
prosecutor  a  large  sum  of  money,  and  in  pursuance  &c.  did 
unlawfully  propose  to  the  prosecutor  to  suppress  the  indict- 
Qient,  and  to  withhold  certain  evidence  which  they  had  and 
could  bring  forward  to  prove  that  the  prosecutor  had  unlaw- 
fully kept  a  common  gaming-house,  if  he  would  give  and 
pay  to  them  a  large  sum  of  money  for  their  use.    Third 
cpimt,  that  defendants,  wickedly  intending  to  extort,  8cc.  of 
and  from  the  prosecutor  divers  large  sums  of  money,  did 
unlawfully  and  wickedly  conspire  to  extort,  obtain  and  pro- 
cure of  and  from  the  prosecutor  divers  large  sums  of  money, 
and  in  pursuance  of  their  conspiracy  did  propose  to  com* 
promise  and  suppress  a  certain  indictment  before  preferred 
against  the  prosecutor  by  defendant  Bowley,  and  then  pend- 
ing in  the  Court  of  K,  /?.,  and  a  certain  other  indictment 
before  preferred  agamst  the  prosecutor  by  defendant  Smith, 
then  also  pending  in  the  Court  of  K.  B.,  and  to  prevent  fiir. 
ther  proceedings  being  taken  against  the  prosecntor  thereon, 
if  the  prosecutor  would  give  and  pay  to  defendants  a  large 
snm  of  money,  as  a  consideration  and  recompense  to  thenr 
for  compromising  and  suppressing  the  last  mentioned  indict- 
ments, and  preventing  any  further  proceedings  being  taken 
against  the  prosecutor  thereon.     Plea,  not  guilty.     At  the 
trial  before  Abbott, Ci.  at  the  adjourned  Middlesex  sittings 
after  last  term,  the  jury  found  the  defendants  guilty,  and 
found  also,  specially,  that  the  indictments,  preferred  against 
the  prosecutor  by  the  defendants,  wett  not  false. 

Chitty,  on  the  part  of  the  defendant  Hollingberrify  non- 
moved,  in  the  alternative,  either  for  a  new  trial,  or  to  anvst 
the  judgment.  First,  the  defendant  is  entitled  to  a  new 
trial,  on  the  grounds  of  breach  of  good  faith  and  surprise. 
The  prosecutor  went  before  the  grand  jury  when  the  indict- 
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meiil  was  presented,  and  his  name  appeared  indorsed  apon 
it  as  a  witness.  This  was  a  pledge  bj  him  that  he  would 
tender  himself  as  a  witness  at  the  trial,  and  his  omitting  so 
to  do  was  not  only  a  breach  of  good  faith  on  bis  part,  but 
was  an  injury  to  the  defendant;  to  whom  it  might  have 
beeii  extremely  important  to  cross-examine  die  prosecutor, 
and  whose  undodbted  right  it  was,  by  law,  to  have  the 
opportunity  of  cross-examining  every  witness  whose  name 
appeared  on  the  back  of  the  bill.  It  has  been  expressly 
decided,  with  reference  to  a  civil  action,  that  when  a  witness 
has  once  been  sworn  to  give  evidence,  the  other  party  may 
cross-examine  him,  though  be  gave  no  evidence  for  the 
party  that  called  him;  Phillips  r.  Earner  {a):  and^ven  in 
a  prosecution  for  a  misdemeanour,  where  a  witness  was 
called,  and  prpduced  a  document,  but  was  not  examined, 
the  defendant  was  allowed  to  cross-examine  him :  Rex  v. 
Brooke  (b).  Surely  then,  when  a  witness  has  been  examined 
before  a  grand  jury,  where  he  cannot  be  cross-examined, 
but  where  his  evidence  has  been  received  and  has  operated 
against  a  defendant,  as  here,  he  ought  to  appear  at  the  trial, 
and  subject  himself  to  the  cross-examination  of  the  defend* 
ant  there*  Then,  a  witness  named  fVesimacoft,  who  was 
not  examined  before  the  grand  jury,  and  whose  name  was 
not  on  the  back  of  the  indictment,  was  examined  at  the  trial. 
This  was  a  surprise  upon  the  defendant,  who  had  no  reason 
to  expect  the  production  of  that  witness,  and  who  conse* 
.quently  could  not  prepare  himself  to  explain  or  refute  the 
facts  to  which  he  deposed*  Secondly,  the  judgment  in  this 
case  must  be  arrested  on  two  grounds.  First,  there  is 
a  fetal  variance  between  the  indictment  and  the  evidence, 
for  the  former  charges  that  the  defendants,  in  furtherance  of 
their  conspiracy  to  extort  money  from  the  prosecutor,/a/se^ 
exhibited  two  indictments  against  him,  whereas  the  jury  have 
expressly  found  that  the  indictments  which  they  presented 
against  him  were  true.  Secondly,  the  indictment  does  not 
charge  the  defendants  with  the  comnussion  of  any  offence 
(•)  1  E»p.  857.  (*)  «  Stsrk.  4T«. 
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in  law.    The  act  chained  is,  the  conspiring  to  extort  mooej. 
Now,  money  may  be,  under  various  circumstances,  extorted 

« 

honestly  and  by  lawful  means ;  as  by  a  creditor  from  his 
^^i"^  debtor ;  and  the  conspiring  to  do  an  act,  not  in  itself  illegal, 
will  not  support  an  indictment  for  a  conspiracy:  Rex  ▼• 
Tumor  (a).  Besides,  the  act  is  not  chained  to  be  done  by 
undue  and  illegal  means,  which,  for  the  reason  already 
assigned,  it  must  be :  Rex  v.  Gill  (A). 

Abbott,  C.J. — I  am  of  opinion  that  no  sufficient  ground 
has  been  suggested  for  granting  a  new  trial  in  this  case.  If 
y^aylor^s  evidence  was  material  for  any  one  of  the. defend- 
ants, he  might  have  subpoenaed  him :  I  cannot  say  that  be 
was  bound  to  appear  as  a  witness  at  the  trial,  merely  because 
he  went  before  the  grand  jury,  and  suffered  his  name  to  be 
written  on  the  back  of  the  indictment;  nor  that  he  was 
restrained  from  producing  Westmacott  at  the  trial,  merely 
because  he  did  not  produce  him  before  the  grand  jury. 
Neither  do  I  think  that  there  is  any  pretence  for  granting 
a  rule  'to  shew  cause  why  the  judgment  should  opt  be 
arrested.  The  indictment,  in  my  opinion,  most  cleariy 
charges  a  legal  offence,  and  an  attempt  to  commit  it  by 
illegal  m^eans.  I  consider  the  very  term,  '^  extort,"  necessa-r 
rily  to  imply  the  adoption  of  illegal  means ;  the  third  count, 
therefore,  is  undoubtedly  good,  because  that  states  only  that 
the  defendants  unlawfully  conspired  to  extort  money  from 
the  prosecutor  by  offering  to  suppress  an  indictment  pending 
against  him,  if  he  would  give  them  a  sum  of  money  as 
a  consideration  for  so  doing.  The  first  two  counts  certainly 
charge  that  the  defendants  conspired  fahelt^  to  exhibit 
^dictments  against  the  prosecutor.  If  that  must  be  con- 
strued to  mean  that  they  conspired  to  exhibit  false  indict- 
ments against  him,  there  is  a  variance,  because  the  jury  have 
expressly  found  that  the  indictments  were  not  false.  But, 
as  it  seems  to  me,  that  allegation  may  fairly  be  construed  to 
mean,  and  I  believe  that  it  really  did  mean,  that  the  defend- 

(a)  13  East,  988.  (h)  9  B.  &  A.  904, 
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aots  /alsely  exhibited  the  indictments ;  that  is,  exhibited 
them  not  for  the  purposes  of  justice,  but  for  false  and  wicked 
purposes  of  their  own ;  which,  wliether  true  or  not,  is  an 
immaterial  allegation,  because  the  question  was  whether 
they  exhibited  them  illegally,  with  an  illegal  intent  and  for 
an  illegal  purpose,  which  the  jury,  after  full  consideration, 
have  found  that  they  did. 
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Bayley,  J. — I  am  entirely  of  the  same  opinion.  With 
respect  to  the  motion  for  a  new  trial,  I  do  not  think  it  neces- 
sary to  say  anything.  With  respect  to  the  motion  in  arrest 
of  judgment,  it  is  quite  clear,  for  the  reasons  already  given 
by  my  Lord  Chief  Justice,-  that  the  third  count  is  properly 
framed,  and  is  well  supported  by  the  evidence.  And  that 
is  enough  to  support  the  conviction,  for  in  a  case  like  this, 
it  is  by  no  means  necessary  either  to  prove  all  the  counts  of 
the  indictment,  or  to  prove  all  the  allegations  of  any  one 
count.  If  so  much  of  any  one  count  is  proved,  as  charges 
an  offence  at  law,  that  is  sufficient,  and  that  has  certainly, 
been  done  here. 

HoLROYD  and  Littledale,  J.s,  concurred;  the  latter 
adding,  that  in  Comyu^s  Digest,  tit.  Extortion,  it  would  be 
found  that  extortion  is  described  as  a  legal  offence,  per  se. 

Rule  refused. 


John  Evans  v.  Gwynne  Gill  Vaughan. 


Wednetdty, 
June  8. 

Tenant  for  life 


mar^ 


Covenant  for  quiet  enjoyment.  The  declaration  stated  under  a 
that  by  indenture  of  lease,  dated  24th  Jpril,  17«6,  Gwynue  "»8«  ^^^^ 

power  to  grant  leaset  for  years,  determinable  on  three  lives,  grants  a  lease  of  part  of 
tbe  estate  to  A.  during  the  life  of  the  latter  and  his  two  sons,  and  the  survivors  and 
survivor,  covenanting  for  quiet  enjoyment  for  and  during  the  uiid  term^  without  inter- 
ruption of  lessor,  bis  heirs  and  assigns,  or  any  other  person  claiming  any  estate,  &c. 
under  hioi  or  any  of  his  ancestors.  Lessor  dies,  and  his  eldest  son,  who  is  tenant  in 
tail  nnder  the  settlement,  evicts  the  eldest  son  of  lessee,  the  third  life  being  still  in  being. 
In  covenant  upon  the  lease: — Held,  1.  That  the  eviction  by  tenant-in-tail  was  a  breach 
cf  the  oovenant  for  quiet  enjoyment;  and,  9.  That  the  term  demised  by  the  lease, meant 
a  term  to  endure  daring  three  liv^  and  not  merely  during  the  life  of  the  lessor. 
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Vaughan,  the  &ther  of  the  defendant,  ^d  grant,  demise,  &c. 
unto  William  Hvam,  the  plaintiff's  father,  certain  tenements 
and  premises  with  the  appurtenances,  in  the  said  indenture 
more  particularly  mentioned,  to  hold  the  samii  unto  the  said 
W*  Evans  and  his  heirs,  from  29th  September  dien  last  past, 
for  ai^d  during  the  natural  lives  of  said  W.  Evaifu,  since  dead, 
John  EvanSf  the  plaintiff,  and  Thomas  3oans,  sons  of  said 
W.  Evans,  and  during  the  lives  and  life  of  die  survivors  or 
survivor,  or  longest  liver  of  them,  at  and  under  a  certain 
yearly  rent  and  certain  duties  therein  more  particularly  men- 
tioned; and  said  G*  Vaughatji  by  said  indenture  did,  amongst 
other  tUngs,  for  himself,  his  beirs  and  assigns,  covenant, 
with  said  W.  £.  and  his  heirs,  and  every  of  them,  that  he 
jmid  W.  E.  and  his  heirs,  paying  the  rent  and  duties,  and 
performing  the  covenants  and  agreements  in  said  indenture 
mentioned,  and  which  on  his  and  their  part  and  behalf  were 
and  ought  to  be  paid  and  •  performed,  '^  shouM  and  might, 
peaceably  and  quietly,  have,  hold,  occupy,  possess,  and  en- 
joy, all  and  singular  said  demised  premises,  for  and  during 
the  said  term,  without  the  let,  suit,  trouble,  hindrance,  mo- 
lestation, disturbance,  or  interruption,  of  said  G.  Vaughan, 
his  heirs  or  assigns,  or  any  other  person  or  persons  claiming, 
or  to  daim  any  estate,  right,  or  interest  in  or  to  the  same 
premises  or  any  part  thereof,  by,  from,  or  under  him  or  any 
of  his  ancestors;"  by  virtue  of  which  demise  W.  Evans 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  entered 
into  said  demised  premises,  and  continued  possessed  thereof 
until  his  death  on  1st  January,  1S08,  leaving  plaintiff  and 
said  T.  Evans  him  surviving :  whereupon  said  plaintiff, 
bemg  the  eldest  son  and  heir-at-law  of  said  fV.  Evans, 
afterwards,  to  wit,  on  &c.  at  &c.  entered  into  said  demised 
premises,  and  became  possessed  thereof,  until  the  eviction 
after-mentioned.  That  afterwards,  to  wit,  on  die  day  and 
year  last  aforesaid,  said  G.  Faughan  died,  leaving  said  de- 
fendant his  eldest  son  and  heir-at-law,  to  wit,  at  Sic.  Aver- 
ment, that  said  fT.  Evans  and  said  plaintiff  had,  severally 
and  respectively,  paid  the  rents  and  duties,  a^d  performed 
the  covenants  in  the  indenture  mentioned  on  their  parts 
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gefcfldty  and  respectively  to  be  paid  and  performed. 
Breach,  that  since  the  death  of  said  W.  Evafts,  whose  heir 
platetlflf  is,  he,  plaintiff,  hath  not  been  permitted  peaceably 
and  quietly  to  have,  hold,  occupy,  possess,  and  enjoy,  all 
and  ringnlar  said  demised  premises,  for  and  during  the  said 
term,  without  the  let,  snit,  trouble,  hindrance,  molestation, 
diitarbance,  or  interruption,  of  said  G.  Faughan,  his  heirs 
or  assigns',  or  any  other  person  or  persons,  claiming  or  to 
daim  any  estate,  right,  or  interest  in  or  to  the  same  pre- 
mnes,  or  any  part  thereof,  by,  from,  or  under  him,  or  any 
of  his  ancestors ;  but,  on  the  contrary  thereof,  said  defend- 
ant, lawfully  claiming  an  estate,  right,  or  interest  in  aud  to 
the  said  demised  premises,  by  virtue  of  a  certain  title  thereto, 
to  him  theretofore  made  and  derived  by,  from,  and  under  the 
said  6.  Faughan,  after  the  making  of  the  said  indenture,  ' 
and  afiter  the  respective  deaths  of  the  said  G.  Faughan  and 
IF.  Mvons,  and  before  the  expiration  of  the  said  term,  to 
wit,  on  1st  January^  18l6,  at  &c.  by  virtue  of  the  said 
rq[hC  and  iiiterest^  entered  into  and  upon  said  demised  pre- 
mises, vdth  the  appurtenances,  on  and  upon  said  possession 
of  said  plaintiff  thereof,  and  evicted  said  plaintiff  from  the 
same,  ftc. ;  whereby  plaintiff  hath  not  only  lost  and  been 
deprived  of  the  use,  profit,  and  enjoyment  of  said  premises, 
but  was  also  forced  and  obliged  to  lay  out  and  expend 
a  large  snm  of  money,  to  wit,  &c.  in  and  about  the  endea- 
vouring to  defend  his  possession  of  said  premises.  Pleas, 
first,  non  est  factum ;  second,  that  defendant  did  not  claim 
any  estate,  right  and  interest  in  and  to  the  said  demised 
premises,  by  virtue  of  any  title  to  him  theretofore  made, 
tttA  derived  by,  from  and  under  said  G.  Faughan:  and 
third,  that  defendant  did  not  enter  into  and  upon  said  de- 
mised premises  before  the  expiration  of  said  term,  in  man- 
ner flind  form  as  is  by  plaintiff  in  that  behalf  alleged.  Issue 
OB  these  pleas.  At  the  trial  before  Abbott,  C.  J.  at  the 
Middlesex  adjourned  sittmgs  after  last  term,  it  appeared  in 
evidence  that  G Wynne  Faughan,  Esq.  being  seised  in  fee 
simple  of  a  manor,  advowson,  lands  and  tenements  (of  which 
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the  premises  in  question  were  a  part,)  in  the  county  of 
Pembroke,  by  indentures  of  lease  and  release,  dated  respec- 
tively 28th  and  29th  October,-  17749  in  contemplation  of 
marriage,  conveyed  the  same  to  trustees  upon  certain  trusts, 
and  among  others  in  trust  to  the  use  of  himself  for  life,  then 
in  trust  to  preserve  contingent  remainders,  then  in  trust  to 
pay  an  annuity  of  600/.  to  his  intended  wife,  in  case  she 
should  survive  him,  and  then  to  the  use  of  the  children  or 
child  of  the  marriage  in  strict  settlement,  with  remainder 
over  to  his  right  heirs.  The  settlement  contained  the  fol- 
lowing leasing  power : — ^*  that  it  shall  and  may  be  lawful 
to  and  for  all  and  every  person  and  persons,  being  in  the 
actual  possession  of  all  or  any  part  or  parts  of  the  premises 
hereinbefore  mentioned,  to  be  hereby  granted  and  retciased 
by  virtue  of  any  of  the  limitations  aforesaid,  by  any  deed  or 
deeds  indented  under  their  hands  and  seals  respectively,  to 
be  executed  from  time  to  time,  to  make  any  lease  or  leases, 
demises  or  grants,  of  all  and  every  the  said  manor,  &c.  for 
any  teim  or  number  of  years  not  exceeding  twenty-one  yeafs 
from  the  making  thereof,  or  for  auy  term  or  number  of  years 
determinable  upon  one,  two,  or  three  life  or  lives  in  pos- 
session, or  by  any  way  of  future  interest,  so  as  the  estate  in 
the  possession  and  future  interest  be  determinable  upon  the 
deaths  of  one,  two,  or  three  person  or  persons,  and  be  not 
to  continue  longer  than  for  the  lives  of  three  persons  at  the 
roost,  &c."  On  the  24th  April,  17B6,  Mr.-G.  yaughau 
granted  a  lease  of  the  premises  in  question  to  the  plaintiff*8 
father,  to  hold  the  same  for  and  during  the  natural  lives  of 
the  grantee  and  his  two  sons,  JoAm  (the  plaintiff)  and  Thomas 
Evans,  and  during  the  lives  and  life  T>f  the  survivors  and 
survivor  or  longest  liver  of  them.  The  lease  contained  the 
covenant  for  quiet  enjoyment  set  out  in  the  declaration. 
The  plaintiff's  father  died  intestate  on  the  14th  Juguii, 
1796,  and  on  that  event  the  plaintiff,  as  his  eldest  son  and 
heir-at-law,  entered  into  possession  until  the  eviction  com* 
plained  of.  In  1808  Mr.  G.  Faughan  died,  leaving  the  de- 
fendant his  only  son  and  heir,  who,  under  the  settlement  of 
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1774,  became  entitled  to  and  entered  into  the  possession  of 
his  father's  estates,  subject  to  the  payment  of  his  mother's 
annuity.     In  1815  the  defendant,  being  advised   that  the 
lease  granted  by  his  father  to   the  plaintiff's  father  was 
invalid,  brought  an  ejectment  for  the  premises,  (claiming 
title  under  the  settlement,)  which  being  undefended,  he  ob- 
tained possession  on  the  9th  November ,  1816,  and  had  since 
then  let  them  to  another  tenant  at  an  advanced  rent.    The 
plaintiff  had  incurred  costs  to  the  amount  of  35/.,  and  for 
that  sum,  together  with  the  value  of  the  lease,  the  present 
action  was  brought,  as  damages  for  the  breach  of  covenant. 
Hu'ee  objections  were  taken  to  the  plaintiff's  right  of  reco* 
vering:  first,  that  the  lease  was  void  ab  initio,  not  having 
been  made   in  conformity  with  the  lessor's  power,  which 
authorized  him  to  grant  chattel  leases  only,  whereas  this 
was  a  freehold  lease;  second,  that  the  defendant  being 
tenant-in-tail,  under  the  settlement,  must  be  considered  as 
claiming  in  his  own  right,  and  not  under  any  title  derived 
from  his  father,  and  consequently  there  could  be  no  breach 
of  the  covenant  declared^  upon ;  and  third,  that  there  was 
no  eviction  during  the  term  demised,  because  the  term  must 
be  construed  to  have  expired  on  the  death  of  the  lessor,  the. 
first  tenant  for  life.     Upon  the  first  point  the  £x>rd  Chief 
Justice  gave  no  <4>inion,  but  upon  the  others  he  observed, 
that  if  they  could  prevail  in  a  court  of  law,  it  was  obvious 
that  law  and  justice  would  be  at  variance.     The  second 
issue  on  the  record  was,  whether  the  defendant  claimed  any 
estate,  right  and  interest,  by  virtue  of  any  title  derived  from 
his  father.     Now,  according  to  the  admissions  in  the  cause, 
the  defendant  brought  the  ejectment,  entered  the  premises, 
and  evicted  the  plaintiff,  under  and  by  virtue  of  his  fother's 
marriage  settlement ;  so  that  there  was  a  clear  breach  of 
covenant  .in  its  very  terms.     Then,  as  to  the  third  issue, 
**  the  term"  mentioned  in  the  lease,  must  be  understood  to 
mean  so  long  as  the  three  lives  for  which  the  lease  was 
grinted  continued,  and  consequently  there  was  a  manifest 
breach  of  covenant,  inasmuch  as  the  defendant  had  entered 
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during  the  continuance  of  auch  term.  The  jury  found  their 
verdict  for  the  plaintiff;  damages,  1,500/.,  the  value  of  the 
lease,  and  35/.  \3s.  id.,  the  amount  of  the  plaintiff's  costs 
at  common  law  (a). 


W.  E.  Taunton  (with  whom  was  G.  Chilton)  now  moved 
for  a  new  trial.  There  are  two  questions  for  the  opinion  of 
the  Court :  first,  did  the  defendant  enter  the  premises  by 
virtue  of  any  title  made  and  derived  by,  from,  and  under  his 
father  Gwynne  Vaughan;  and  second,  did  he  enter  before 
the  expiration  of  the  **  term"  granted  by  the  lease?  Upon 
the  first  poipt  it  is  submitted,  that  the  defendant  cannot  be 
said  to  have  claimed  under  his  father.  It  may  be  true  that 
he  claimed  title  under  the  marriage  settlement,  but  still  the 
question  is,  whether  such  a  claim  comes  within  the  language 
of  the  covenant,  as  claiming  **  aO  estate,  right,  title,  and 
interest,  made  and  derived  by,  from  and  under/'  the  lessor. 
The  defendant  claims  as  tenant-in-tail  in  his  own  right,  and 
not  in  respect  of  any  right  derived  from  his  father.  If  the 
tide  under  which  the  defendant  claims  can  come  within  the 
reach  of  such  a  covenant  as  this,  it  will  always  be  in  the 
power  of  tenant  for  life  to  defeat  the  primary  object  of 
a  settlement,  for  he  may  make  a  lease  of  the  settled  property 
in  such  a  manner  as  to  cut  off  the  heir.  Jjt  must  be  admit- 
ted,  however,  that  the  case  of  Hurdv,  Fletcher  (5)  is  an  au- 
thority for  saying  that  the  defendant  may  be  considered  as 
having  claimed  title  under  his  father  within  the  meaning  of 
the  covenant,  and  therefore  so  much  reliance  cannot  be 
placed  oh  the  first  as  the  second  point.  If  the  defendant's 
fiither,  however,  has  been  guilty  of  any  impioper  conceal- 
ment, whereby  the  plaintiff  has  sustained  damage,  diat  may 
be  the  proper  subject  of  an  action  on  the  case ;  but  in  order 


(a)  The  phuotiff  claimed  in  this  action  the  costs  also  of  a  bill  ia  equity 
filed  against  the  defendant  for  a  discovery,  but  the  Lord  Chief  Justice 
was  of  opinion  that  he  could  not  recover  them.  See  CalverUy^  v. 
Parker^  Bunb.  124,  and  stat.  4  Ann,  c.  16.  s.  33. 

(t)  Doug.  .43. 
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lo  maintain  this  action  it  must  be  shewn  that  a  breach  of 
the  cqvenant  has  been  committed  :  Spencer  v.  Marriott  (a), 
Tbetti  secondly,  from  the  manner  in  which  this  covenant  is 
worded,,  it  is  clear  that  there  has  been  no  breach  of  it  by  the 
clefendant  The  covenant  is,  that  the  lessee  and  his  heirs 
should  and  might  have,  hold,  occupy,  and  enjoy  the  demised 
premises  "for  and  during  the  said  term,"  (not  absolutely, 
but  for  and  dmiag  the  said  lerm)  without  the  liet,  6^.  of  the 
lessor,  his  heirs  or  assigns.  This  being  a  lease  for  lives,  if 
it  had  been  granted  by  a  person  competent  to  make  Such 
a  lease,  it  would  undoubtedly  have  inured  during  the  exist- 
ence of  the  three  lives ;  but  it  cannot  be  disputed  that  this 
lease  was  not  conformable  to  the  leasing  power  reserved 
by  the  settlor.  The  lease,  therefore,  was  absolutely  null 
and  void  as  against  the  defendant  as  tenant-khtail ;  and  it 
foUowa,  as  a  necessary  consequence,  that  upon  the  death  of 
the  settlor,  who  was  only  tenant  for  life,  the  "  term"  was  at 
an  end.  [Ldtthdale^  J.  The  question  is;  whether  the  par- 
ties meant  twenty-one  years  only  by  the  words  "  the  said 
term."]  Unless  the  Court  is  prepared  to  over*ruIe  several 
eapress  authorities,  which  have  taken  the  distinction  between 
*^  term'*  and  '^time,"  it  is  submitted  that  the  word  ''  term" 
hcse  only  means  so.long  as  the  life  of  the  lessor  shall  con- 
tinne.  [Holroyd,  J.  But  the  point  is,  whether  that  distlQc** 
tioB  applies  to  a  case  of  this  description.]  The  proposition 
contetided  for  on  the  part  of  the  defendant  is,  that  the 
**  term"  demised  ceased  on  the  death  of  tenant  for  life,  and 
that  the  eviction  by  the  defendant,  after  that  event  took 
place,  was  no  breach  of  the  covenant.  The  word  "  term" 
does  not  merely  signify  the  time  specified  in  die  lease,  but 
the  estate  also  and  interest  that  passes  by  that  lease,  and 
therefore  die  term  may  expire  during  the  continuance  of  the 
dme ;  as  by  surrender,  forfeiture,  and  the  like.  For  which 
reason  if  a4ease  be  granted  to  A.  for  the  term  of  three  years, 
and,  after  the  expiration  of  the  said  term,  to  B.  for  six  years, 
and  A,  surreodeiB  or  forfeits  his  lease  at  the  end  of  one 

(a)  Ante,  vol.  ii.  665. 
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year^  B.^s  interest  would  immediately  take  effect;  bat  if  the 
remainder  had  been  to  B.  from  and  after  the  eipiration  of 
the  said  timCf  in  that  case  B.'s  interest  would  not  commence 
till  the  time  was  elapsed,  whatever  might  become  of  B.'s 
term :  £  BL  Com.  144.  To  this  effect  also  is  Co.  Lait.  45, 
where  Lord  Coke  says,  **  If  a  man  make  a  lease  for  twenty- 
one  years,  and  after  make  a  lease  to  begin  a  fine  et  expira' 
Hone  pradicti  termini  f21  annos  dimiu:  and  after  the  first 
lease  is  surrendered,  yet  the  second  lease  shall  begin  pre- 
sently ;  but  if  it  had  been  to  begin  postfinem  et  expirationem 
pradicti  2  L  anftorum,  in  that  case,  although  the  first  temr 
bad  been  surrendered,  yet  the  second  lease  should  not  begin 
till  after  the  twenty-one  years  be  ended  by  efflniioii  of  time." 
This  distinction  between  the  words  time  and  term  is  also 
pointed  out  in  Di/er,  178;  Plowd.  Com.  198;  1  Rep.  153, 
154;  and  Bro,  Jb.  tit.  Exposition  des  Parob.  On  these 
authorities  it  is  submitted  that  the  term  granted  by  the  lease 
having  ceased  upon  the  death  of  the  tenant  for  life,  and  as 
the  eviction  did  not  take  place  until  afterwards,  there  was 
no  breach  within  the  language  of  the  covenant ;  and  conse- 
quently the  defendant  is  entitled  to  a  veitlict  on  the  third 
issue,  which  is,  whether  the  defendant  did  or  did  not  enter 
upon  the  demised  premises  before  the  expiration  of  the  said 
tenn.  It  is  clear  he  did  not,  the  term  haying  ceased  and 
determined  upon  the  death  of  tenant  for  life :  for  this  LiMf- 
ford  v.  Barber  (a)  and  Doe  v.  Waits  (b)  are  authorities. 
There  might  be  very  good  reason  for  such  a  covenant  as 
this;  so  long  as  the  term,  in  its  legal  sense  lasted,  and  it 
might  be  very  proper  that  the  lessor  should  bind  himself 
not  to  disturb  the  tenant ;  but  he  had  no  power  to  bind  the 
tenant-in-tail  by  such  a  covenant.  In  this  respect  the 
lease  was  absolutely  void  in  its  inception.  This  puiports 
to  be  a  lease,  for  lives.  Now  a  lease  for  life  can  only  take 
effect  by  livery  of  seisin,  covenant  to  stand  seised,  fine,  reco- 
very, or  such  other  conveyance  necessary  to  the  transfer  of 
estates  of  freehold :  Shqf.  Touch.  210.  Here  the  words  of 
(«)  1  T.  R.  86.  (h)  7  T.  R.  83. 
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demise  are^  '<  grant,  demise,  set  unto  farm,  let."  There  are 
no  words  of  release  or  confirmation.  It  would  have  no 
operation  by  the  Statute  of  Usai.  If  therefore  it  be  clear, 
that  the  lease  is  yoid,  so  that  no  estate  passes,  then  it  fol- 
lows that  the  covenant  for  enjoyment,  being  relative  and 
dependent,  is  void  also.     It  refers  to  the  estate;  it  is  a  cove- 

■ 

nant  running  with  the  land,  and  is  to  wait  upon  it,  and  if 
there  be  no  estate  granted,  the  covenant  fuls  altogether. 
Caponhursi  v.  Caponhurst  (a),  Soprani  v.  Skurro{b),  North- 
cote  V.  UnderhiU(c\  and  Kmpe  v.  Palmer  (d). 


Abbott,  C.  J. — It  is  a  good  nile  in  the  construction  of 
deeds,  that  they  are  to  be  so  construed  as  to  further  and  give 
effect  to  the  intention  of  the  parties,  as  it  is  to  be  collected 
from  the  instrument.  This  case  arises  upon  a  lease  granted 
by  the  fother  of  the  present  defendant  to  a  person  for  the 
term  of  that  person's  life  and  the  lives  of  his  two  sons,  and 
the  survivors  or  survivor  of  them ;  and  there  is  a  covenant 
on  the  part  of  the  lessor,  that  his  tenant  shall  peaceably  and, 
quietly  enjoy  the  premises  for  and  during  the  said  term, 
without  the  let,  suit,  trouble,  hindrance,  molestation,  dis* 
turbanccy  or  interruption,  of  the  lessor,  his  heirs  or  assigns, 
or  any  other  person  or  persons  claiming  or  to  claim  any 
estate,  right  or  interest,  in  or  to  the  same  premises,  or  any 
part  thereof,  ;byy  from,  or  under  him,  or  any  of  his  ancestors. 
The  question  is,  what  the  parties  to  this  instrument  meant 
by  the  words  '<  during  the  said  term.'*  Now  I  think  that  if 
we  were  to  hold  that  the  words  "  during  the  said  term,''  did 
not  mean'  during  the  lives  of  the  lessee,  his  two  sons  and 
the  survivor  of  them,  but  during  the  life  of  the  lessor  only, 
we  should  be  putting  a  construction  upon  this  covenant 
perfectly  different  from  what  the  words  themselves  import^ 
and  most  manifestly  different  from  the  intention  of  the  par- 
ties. It  is  said  that  as  the  lessor  had  not  the  power  ^o 
grant  a  lease  for  three  lives,  the  term  actually  granted  must 


(a)  Lev.  45. 
(0  Salk.  190. 


(6)  Yelv.  18. 
id)  8  Wits.  ISO. 
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be  coosidered  as  inuring  only  doriog  the  life  of  the  grantor. 
Unless  we  suppose  that  the  lessor  knew  that  he  had  no 
power  to  grant  a  lease  for  ^ee  lives  absolutely,  and  that 
when  be  assumed  so  to  do  he  was  actually  conwiittiDg 
a  jfraud,  we  must  understand  that  he  intended  to  grant 
a  lease  which  was  to  continue  for  three  lives.  This  is  the 
necessary  inference  to  be  drawn  from  the  language  of  tbe 
covenant ;  for  when  a  man  enters  into  a  covenant  for  quiet 
enjoyment  against  himself^  his  heirS|  and  aU  persons  claiming 
under  him,  it  is  obvious  that  he  means  to  say, ''  so  hs  as  my 
interest  is  concerned,  or  the  interest  of  any  person  claiming 
under  me  is  concerned,  you  shall  hold  this  estate  finr  and 
during  the  term  of  three  lives.**  I  therefore  think,  nbtwithr 
standing  the  distinction  between  the  wprds  "  time''  and 
'^  term,"  as  recognized  by  the  authorities  cited,  the  obvious 
intention  of  the  parties  must  prevail,  uid  that  the  breach 
assigned  has  been  made  out  by  the  eviction  of  the  plaintiff 
before  the  term  of  three  lives  had  expired.  As  to  die  other 
point,  I  think,  after  the  decision  of  Hufd  v.  Fbtcbett  k  can 
hardly  be  contended  that  the  defendant  did  not  claim  thia 
estate  under  and  by  vkrtue  of  a  title  derived  from  his  father. 
In  that  case  a  fine  had  been  levied  of  a  feme  covert's  estate, 
with  a  joint  power  to  the  husband  and  wife  to  dedare 
the  uses  of  the  fine,  and  the  uses  having  been  dedared  in 
remainder  to  ^.,  the  husband  made  a  lease,  and  covenanted 
for  quiet  possession  against  any  person  claiming  under  bias. 
Tbe  tenant  having  been  evicted  by  ji.,  it  was  held  that  an 
action  would  lie  against  the  husband's  executors,  upon  the 
covenant  for  quiet  possession.  This  case  is  decisive  to 
shew  that  the  defendant  was  a  claimant  under  the  lessor, 
and  that  his  eviction  of  the  plaintiff  amounted  to  a  breach 
of  the  covenant.  For  these  reasons  I  am  of  opbion  that 
there  ought  to  be  no  new  trial. 
*  • 

HoLROTJ),  J. (a) — ^I  am  of  the  same  opinion^    I  think  it 
must  be  considered  that  the  claim  made  by  tl^e  defendant 

(a)  Bay  ley f  J>  was  absent. 
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was  under  a  tide.  derivM  from  the  lessor,  witUn  the  Ian-  18fid. 
guage  of  the  covenant,  and  that  we  are  bound  so  to  hold  on 
the  authority  of  Hurd  v.  Fletcher.  Then,  as  to  the  other 
point,  the  lessor  assumes  by  the  deed  to  have  a  right  to 
grant  a  lease  for  the  term  of  three  lives,  and  I  think  that  the 
expressions  in  the  covenant  must  be  construed  with  refer- 
ence to  what  he  so  assumes  to  grant.  Independently  of 
any  specific  covenant,  the  lessor  would  be  entitled  to  quiet 
enjoyment  during  the  three  lives,  for  here  the  word  **  grant'' 
IS  used.  Although  I  agree  in  the  construction  given  to  the 
wofd  **  term''  in  the  authorities  cited  m  argument,  yet,  refer* 
ring  to  the  import  of  the  deed  here,  by  which  the  lessor 
assumes  to  grant  during  the  whole  period  of  the  said ''  term," 
I  think  that  expression  is  to  be  construed  as  comprehending 
'<  ^me"  and  not ''  term,"  in  its  more  legal  signification.  As 
to  the  effect  of  a  surrender,  it  has  been  held  that  if  an  estate 
be  surrendered  and  determined  between  immediate  parties^ 
yet  the  estate  shall  have  continuance  notwithstandmg  the 
surrender,  to  avoid  a  prejudice  to  a  stranger :  Com.  Dig. 
tit.  Surrender,  L.  3.  Co.  Lit.  338.  b.  Here  undoubtedly 
the  party  is  not  a  stranger,  but  still  there  is  no  case  wiych 
goes  to  shew  that  it  shall  not  have  that  effect  where  it  is  the 
intention  of  the  parties  that  the  person  with  whom  the  cove* 
nant  is  entered  into  shall  enjoy  during  the  term  which  the 
lessor  assumes  to  grant.  I  therefore  think  that  the  eviction 
of  the  plaintiff  by  the  defendant,  is  a  breach  of  the  covenant 
within  the  intent  and  meaning  of  the  parties,  and  that  the  dis- 
tinction between  ''  time"  and  ''  term"  is  not  so  to  be  applied 
as  to  take  it  out  of  the  covenant,  and  give  it  a  meaning  dif* 
ferent  from  the  obvious  meming  of  the  deed.  In  the  case 
last  put,  in  Cam.  Dig.  Surrender,  L.  3.  it  is  said  that  if 
tenant  for  life  or  years  grants  a  rent*charge  during  his  whole 
term,  and  afterwards  surrenders,  yet  notwithstanding  the 
surrender,  the  term  shall  have  continuance,  so  that  it  shall* 
not  defeat  the  rent  granted,  although  in  point  of  law  the 
term  during  which  it  is  to  be  paid  is  determined.  Applying 
that  doctrine  to  this  case,  it  is  expressly  in  point 
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1825:  LiTTLEDAtE,  J. — I  have  no  doubt  that  the  intention  of 

the  parties  was  that-the  lessee  should  enjoy  the  estate  during 
the  whole  term  of  three  lives,  and  that  we'  ought  to  give 
Vauoean.  such  a  construction  to  the  instrument  as  shall  give  effect  to 
such; intention.  It  is  clear  that  the  parties  had  agreed  that 
the  term  was  to  endure  during  three  lives,  and  having  so 
agreed,  we  are  bound  to  put  that  construction  upon  it. 
The  case  of  Wright  v.  CartwriglU  (a)  is  very  much  in  point 
with  this,  because  it  goes  to  shew  that  the  word  ^'  term'* 
may  either  signify  the  time  or  the  estate  granted.  On  the 
other  point  1  concur  with  my  Lord  Chief  Justice  and  my. 
brother  Holroyd. 

Rule  refused. 

(fl)  1  Burr.  «81. 


Pratt  v.  Hillman  and  others. 

If  a  person  X  HIS  was  an  action  of  tre&pass  for  erecting  a  wall  on  the 
tendiif *to'°nr.  '^^^  ^^  plaintiff's  house.  Plea,  the  general  issue.  At  the 
suethe&Qtho-  trial  before  Abbott^  C.  J.  at  the  Middlesex  sittings  after 
tNbulfdlo/  Hilary  tenn,  1824,  a  verdict  was  entered  for  the  plaintiff 
act,  14  G.  S.  subject  to  the  award  of  a  gentleman  at  the  bar.  The  arbi* 
a  party-  trator  made  his  award  in  favour  of  the  defendants,  but  re- 

wall  withoat  served  the  following  certificate  for  the  opinion  of  the  Court : 
ID  fact  pursu-        t  •         • 

ing  the  direc-    *'  It  appeared  in  evidence  before  me,  first,  that  the  house 

ftotute^Md  ^^  *®  defendant  Hillman  was  of  the  first  class,  and  that  the 
thereby  in-  house  of  the  plaintiff  Pratt f  was  of  the  third  class  of  build- 
iour  heis'^  '  ^°K^  mentioned  in  the  building  act  14  Geo.  3.  c.  78.  s.  ], 

liable  to  an       qqi]  ^i  the  two  houses  adjoin  to  each  other,  beine  sepa* 

action,  but  the  ''  . 

action  must  be  nited  by  a  party-wall.    That  both  houses  were  built  before 

si^a  'n^  f  "^  the  building  act  was  passed,  and  are  withm  the  district  over 
and  within  which. the  provisions  of  that  act  extend.  That  the  defend- 
after  Sbe°in-  ^^^  Hillman  intended  to  make  certain  alterations  in  his 
jury  done.        house,  and  on  that  occasion  it  became  necessary,  in  order 

to  carry  the  alterations  of  his  house  into  effect,  that  the 
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defendant  Hillman  should  raise  the  whole,  party-wall  be- 
tween hb  house  and  that  of  the  plaintifif,  and  that  in  pur- 
suance of  such  intention  the  several  defendants^  in  March, 
182$,  built  the  wall  in  question  upon  the  old  party-wall. 
That  the  defendant  Hillman  and  the  other  defendants,  in 
doing  what  they  did,  bon&  fide  intended  to  comply  with  the 
provisions  of  the  building  act..  That  the  wall  in  question 
was  examined  whilst  it  was  buildmg,  and  directions  as  to 
the  mode  of  building  it  given  by  the  regular  district  sur- 
veyor. That  the  wall  as  it  was  in  fact  built,  was  not  at  all 
conformable  to  the  provisions  of  the  building  act.  That  in 
consequence  of  the  old  party-wall  being  so  raised,  the  weight 
of  the  added  part  pressing  on  the  part  below,  has  produced 
considerable  damage  to  the  plaintiffs  house.  That  before 
the  action  was  brought,  the  plaintiff  did  not  in  compliance 
with  sec.  100  of  the  building  act,  give  the  notice  there  re- 
quired, and  that  he  commenced  his  action  in  July,  182S, 
being  after  more  than  three  calendar  months  had  expired 
from  the  building  of  the  wall  by  the  defendants.  I  thought 
that  this  omission  on  the  part  of  the  plaintiff  was  faial  to 
his  recovery  in  the  action,  and  that  the  action  was  brought 
at  too  late  a  period,  and  awarded  a  verdict  for  the  defendants 
on  this  ground .''  . 


F,  Pollock  having,  in  Hilary  term  last,  obtained  a  rule 
nisi  for  setting  aside  this  award. 


J.  Parke  now  shewed  cause.  By  sec.  100  of  the  build- 
ing act  14  Geo.  3.  c.  78.  it  is  enacted,  ''  That  no  action  or 
suit  shall  be  commenced  against  any  person  or  persons  :for 
any  thing  done  in  pursuance  of  that  act  until  twenty-one 
days  alter  notice  in  writing  of  an  intention  to  bring  snch 
action  has  .been  given  to  the  person  or  persons  against  whom 
such  action  or  suit  diall  be  brought;  nor  after  the  expiration 
of  diree  calendar  months  ndxt  after  the  act  committed.'' 
The  only  question  here  is  whether  the  defendants  meant 
bon&  fide  to  act  in  pursuance  of  the  building  act.    Now 
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the  arbitrator  has  expressly  found  that  in  doing  what  they 
did«  they  bonl  fide  intended  to  comply  with  the  provisions 
of  the  act;  and  that  the  wall  in  question  was  examined 
whilst  it  was  building,  and  directions  as  to  the  mode  of 
building  it  given  by  the  regular  district  surveyor.  It  is  clear 
therefore  that  as  the  defendants  had  mtended  to  act  in  pui^ 
suance  of  the  act  the  plaintiff's  action  was  out  of  time,  and 
the  defendants  are  indemnified  by  the  100th  section.  The 
right  to  build  party-walls  is  of  a  public  nature,  and  though 
the  defendants  may  not  have  strictly  conformed  to  the  pro^ 
visions  of  the  building  act,  yet  as  they  bon&  fide  intended 
to  do  so,  they  must  be  considered  as  acting  ''  in  pursuance*' 
of  it|  and  are  therefore  protected :  Welter  v.  Toke  (a),  Gaty 
Vr  The  Wilts  and  Berks  Canal  Company  (b),  [Here  the 
Goiirt  stopped  him.] 

Pollock,  in  support  of  the  rule.  If  the  100th  section  of 
the  building  act  is  to  be  construed  as  applying  to  all  cases, 
public  and  private,  it  certainly  is  an  answer  to  the  objection 
which  the  award  of  the  arbitrator  raises,  {jibbolt,  C.  J.  I 
dunk  it  vriU  extend  to  private  as  well  as  public  acts,  which 
ana  done  in  pursuance  of  die  provisions  of  the  statute.]  In 
determining  the  present  case  however,  it  is  of  importance 
to  attend  to  sec.  42,  by  which  it  is  provided  **  that  no  party- 
wall  shall  hereafter  be  raised  unless  the  same  can  be  done 
with  safety  to  such  wall,  and  the  several  buildings  adjoining 
thereto.''  Now,  before  a  person  takes  upon  himself  to  raise 
a  party-wall,  this  provision  casts  upon  him  the  responsibility 
of  ascertaining,  in  the  first  instance,  whether  it  can  be  done 
with  safety ;  for  if  it  cannot,  then  it  does  not  come  within 
the  protection  of  the  act.  It  is  true  that  the  albitralior  has 
found  an  inieniion  to  comply  with  the  ac^  bat  atthe  samie 
time  he  has  found  that  the  wall,  as  it  was  in  feet  built>  was 
not  at  all  conformable  to  die  provisions  6{  the  boildiiig  act* 
No  case  can  be  found  which  decides  that  if  an  act  of  parlia- 
ment gives  an  authority  to  do  one  thing,  and  the  party  does 

(a)  9  £ast,  364.  (()  3  M.  &  8.  580. 
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something  totally  opposite,  the  mere  bon&  fides  of  his  con* 
duct  is  to  protect  him  from  liability.  If  a  person  has  an 
authority  to  go  to  the  eastward,  and  mistaking  the  authority 
thinks  proper  to  go  to  the  westward,  surely,  under  such 
circumstances,  be  cannot  be  said  to  come  within  the  clause 
of  indemnity.  There  is  nothing  to  shew  in  this  case  that 
the  defendants  took  any  steps  beforehand  to  ascertain  whe* 
ther  the  wall  could  be  added  to  with  safety ;  and  if  not,  then 
it  was  an  erection  prohibited  by  the  act,  and  consequently 
it  cannot  be  said  to  be  made  in  pursuance,  but,  on  the  con* 
trary,  in  iriolation  of  the  act. 


Abbott,  C.  J. — ^I  consider  the  42d  section  of  the  build- 
ing act  as  having  given  an  authority  to  raise  party-walla. 
That  authority,  however,  must,  according  to  the  act  of 
parliament,  be  executed  under  particular  circumstances, 
and  in  a  particiilar  mode.  If  it  be  executed  in  the  man> 
ner  and  under  the  circumstances  prescribed,  the  owner 
or  occQpier  of  the  adjoining  house  cannot  complain,  and 
die  party  who  has  done  the  act  is  justified.  If,  however, 
profeaaing  to  pursue  the  authority  given  by  the  act,  the  latter 
does  not  conform  to  the  course  which  the  statute  has  required 
of  him,  he  will  not  be  entitled  to  complete  protection,  but 
wSL  be  liable  to  answer  to  his  neighbour  for  the  damage 
which  he  may  have  done.  •  But  then  comes  the  100th  sec- 
tion, which  limits  the  time  widiin  which  the  action  shall  be 
brought  for  the  damage  sustained.  Now,  as  this  action  was 
not  brought  wtthin  ibe  time  limited,  it  seems  to  me  that  the 
aibitralor^s  award  was  right. 


Batlby,J.,  Holbotd,J.,  and  Littlbdalb,  J.  con- 
curred. 

Rule  discharged  (a). 


(a)  See  post  for  another  point  decided  in  this  case. 


CASES  IN  THE  KING's  BENCH, 


Wednesdt^,  Walldo  v,  Martin. 

June  8. 

A,  held  an  X  HIS  was  an  action  of  covenant^  brought  upon  an  inden* 
^ft^f  B.!and  ^^^  ^^  agreement,  dated  15th  Jpril,  1820,  by  which  de- 
agreed  with  C.  fendant  covenanted  (inter  alia)  to  render  half-yearly  to 
procure  him     plaintiff,  during  the  joint  lives  of  plaintiff  and  himself,  a  true 

to  be  appoint-  mjcouut  of  all  sums  of  money  which  he  should  receive,  or 
ed  in  his  stead;  .         "^  .  . 

in  oonsidera-  which  should  come  to  his  hands,  as  bag-bearer  in  the  Pipe 

C?agreed*"to*"  OflBce  of  the  Court  of  Exchequer;  and  to  pay  to,  or  account 

give  ^.  half  with  plaintiff  for  the  fees  on  all  Anglia  accounts  which  had, 

and  euciited  previous  to  the  Ist  January ,  1820,  been  declared  by  the 

adeed  to  that  commissioners  for  auditing  public  accounts,  and  were  then 

enect*    ^x«  re* 

signed,  and  B.  in  the  Pipe  Office ;  and  to  divide  the  net  profits  of  the  office 

butin SoT^  (excepting  the  fees  above  mentioned)  equally  between 
ranee  of  the  plaintiff  and  himself.  Breach,  that  defendant  did  not  ac- 
^S^atedC,    <^o>u^^  ^  plaintiff  for  the  money  that  came  to  his  hands,  nor 

to  the  office,     for  the  fees  on  the  Anirlia  accounts,  and  did  not  divide  with 

A'  brought 

covenant         plaintiff  the  profits  of  the  office.    Defendant,  (after  craving 

hSflhe^'roi?^  oyer  of  the  deed,  which  recited  that  J.  Farrer,  Esq.  first 

fits:— Held,     Secondaiy  of  the  Pipe  Office,  had  appointed  defendant 

mentwuPa^^  bag  •bearer  therein,  upon  the  ^  resignation  of  plaintiff,  and 

fraud  upon  B.,  that  plaintiff  resigned  the  office  upon  an  uuderstaading  be- 

quently  illegal  ^^^^0  him  and  defendant  that  the  profits  thereof,  excepting 

and  void.         ^^  fees  on  the  Anglia  accounts,  should  be  divided  between 

them  during  their  joint  lives,  and  then  contained  covenants 

by  defendant  for  performance,)  pleaded,  first,  the  general 

issue ;  second,  that  before  and  at  the  time,  8CrC.  (riaintiff  held 

the  office  of  bag-bearer  in  the  Pipe  Office  of  the  Court  of 

\  Exchequer,  the  same  then  and  still  being  an  office  touching 

the  administration  of  public  justice ;  that  heretofore,  to  wit, 

&c.  it  was  unlawfully,  corruptly,  and  against  the  form  of  the 

statute  in  that  case  made  and  provided,  agreed  between 

plaintiff  and  defendant,  that  plaintiff  should  resign  his  office 

of  bag-bearer  in  favour  of  defendant,  and  procure  defendant 

to  be  appointed  thereto,  upon  certam  unlawful  terms  and 
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agreement,  to  wit«  that  the  profits  of  the  office  (excepting 
the  fees  and  profits  on  all  Anglia  accoants  which  had,  pre- 
vious to  I  St  January f  1820,  been  declared  by  the  commis- 
sioners for  auditing  public  accounts,  and  were. then  in  the 
Pipe  Office)  should  be  thenceforth  equally  divided  between 
plaintiff  and  defendarif  during  their  joint  lives,  and  that  de- 
fendant should  enter  into  the  covenants  on  his  part  in  the 
deed  contained ;  that  afterwards,  to  wit,  &c.  in  pursuance 
of  the  said  unlawful  and  corrupt  agreement,  plaintiff  did 
resign  his  office  in  favour  of  defendant,  and  did  procure  de- 
fendant to  be  appointed  thereto,  upon  the  terms  and  agree- 
ment aforesaid ;  and  that  for  securing  the  payment  of  the 
moiety  of  the  fees  of  the  office  to  plaintiff  by  defendant, 
during  their  joint  lives,  defendant  sealed  &c.  the  deed,  and 
plaintiff  received  the  same  from  defendant,  whereby  the  same 
was  and  is  utterly  void  in  law*  Third  plea,  the  same,  only 
describing  the  office  as  one  touching  the  receipt  of  his 
Majesty's  revenue.  Fourth,  the  same,  only  giving  no 
description  of  the  office.  Fifth,  that  before,  &c.  to  wit,  &c. 
plaintiff  was  bag-bearer  in  the  Pipe  Office  of  the  Court  of 
Exchequer,  which  office  was  a  public  office  and  employ- 
ment, and  proposed  to  defendant  that  he  would  resign  the 
same,  and  procure  defendant  to  be  appointed  thereto  on  the 
terms  in  the  deed  contained ;  that  upon  such  resignation  the 
right  of  appointing  a  successor  belonged  to  J.  Farrer,  Esq., 
and  thereupon,  it  was,  without  the  privity,  knowledge,  or 
consent  of  the  said  J.  jp.,  corruptly,  unlawfully  and  deceit* 
folly,  and  contrary  to  the  statute,  8cc.  agreed  between  plain- 
tiff and  defendant,  that  plaintiff  should  resign  his  office  in 
favour  of  defendant,  and  by  recommending  defendant  to  the 
said  J.  JP.  as  a  fit  and  proper  person  to  Succeed  plaintiff  m 
the  same,  and  by  other  subtle  means  and  devices  should 
cause  and  procure  the  said  J.  JP.  to  appoint  defendant  to 
the  said  office;  and  that  for  such  corrupt  and  unlawful 
considerations,  and  to  secure  to  plaintiff  the  moiety  of  the 
profits,  as  in  the  deed  mentioned,  defendant  should  make 
and  seal,  &c.  the  said  deed  in  favour  of  plaintiff;  concluding 
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as  before.  Sixtb^  that  the  deed  was  obtained  and  procured 
from  defendant  by  frauds  covin  and  deceit  of  plaintiff. 
Replications, — to  the  general  issue,  a  similiter.  '  To  the 
second  plea,  that  the  office  of  bag-bearer  is  not  an  office 
touching  the  administration  of  public  justice.  To  the 
third  plea,  that  it  is  not  an  office  fouching  the  receipt  of 
his  Majesty's  revenue.  To  the  fourth  plea,  (protesting 
that  the  plea  is  bad,  and  that  the  deed  was  made  for  a  good 
and  legal  consideration,  and  not  in  pursuance  of  die  unlaw- 
ful agreement  in  that  plea  mentioned,)  that  the  said  office, 
before  and  at  the  time,  8lc.  was  and  is  in  the  gift  of  the  first 
Secondary  in  the  Pipe  Office  of  the  Court  of  Exchequer; 
that  before  and  at  the  time,  8cc.  James  Farrer,  Esq.  was 
and  still  is  such  first  Secondary;  that  upon  plaintiff's  resig- 
nation of  the  said  office,  the  same  was  in  the  gift  of  the  said 
J.  F. ;  that  the  said  office  was  legally  saleable  before  the 
passing  of  a  certain  act  of  thie  49  G.  3.  entitled  ''  An  Act 
for  the  further  prevention  of  the  sale  and  brokerage  of 
offices;"  and  that  the  said  agreement,  if  any  such  was  made, 
was  made  with  the  knowledge,  privity  and  consent  of  the 
said  /.  JP.  To  the  fifth  plea,  that  it  was  not  without  the 
privity,  knowledge  or  consent  of  the  said  /.  JP.,  corruptly, 
unlawfully,  deceitfully,  or  contrary  to  the  statute,  agreed 
between  plaintiff  and  defendant,  as  in  that  plea  alleged.  To 
the  sixth  plea,  that  the  deed  was  obtained  from  defendant 
fairly  and  honestly^  and  not  by  fraud,  covin,  or  deceit  by 
plaintiff.  Rejoinders,  taking  issue  upon  the  replications  to 
the  second,  third,  fifth,  and  sixth  pleas ;  and  to  the  fourth, 
that  the  said  agreement  was  not  made  with  the  knowledge, 
privity  and  consent  of  the  said  J,  F. ;  and  issue  thereon. 
At  the  trial  before  Bay  ley ,  J.  at  the  second  Middlesex  Sit- 
tings in  Easter  term,  the  jury  found  for  the  plaintiff  on  the 
first,  second,  third,  and  sixth  issues,  and  for  the  defendant 
on  the  other  two.  Some  doubt  having  afterwards  arisei\  as 
to  the  mode  in  which  the  verdict  was  entered,  the  case  was 
not  moved  in  Easter  term,  but  the  learned  judge,  upon  ap- 
plication being  made  to  him  for  that  purpose,  allowed  the 
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plaintiflr  to  consider  himself  in  the  same  situatibn  a»*  if  he 
bad  been  nonsuited,  and  gave  him  leave  to  move  accordingly. 

Denman,  C.  S.,  in  pursuance  of  that  leave,  now  moved 

for  a  new  trial.    The  ground  upon  which  the  jury  foutid  for 

the  defendant  on  the  fourth  and  fifth  pleas  must  have  been, 

ettber  that  Mr.  Farrer  was  indoced  to  appoint  the  defendant 

lo  this  office  by  means  of  some  false  or  fraudulent  represen-^ 

tations  made  to  him  by  the  plaintiiFof  the  defendant's  fitness 

for  the  office ;  or  that  the  agreement  made  between  the 

plaintifi^  and  defendant  to  share  the  profits  was  unknown  to 

Mr.  Farrer,  and  would,  if  known  to  him,  have  induced  him 

to  withhold  that  appointment.    Now,  in  acting  upon  those 

grounds,  die  jury  were  clearly  mistaken  both  in  fact  and  iff 

law.     In  point  of  fact  no  misrepresentation  was  made  to 

Mr.  Farrer  as  to  the  fitness  of  the  defendant ;  he  appointed 

him  freely  and  voluntarily  at  the  request  of  die  plaintiff. 

There  was  no  proof  at  the  trial  that  the  agreement  between 

the  plaintiff  and  defendant  was  a  secret  from  him,  and  ike 

affidavits  now  produced  make  it  clear  that  it  was  perfectly 

well  known  to  him.     Upon  that  point,  therefore,  the  jury 

have  acted  upon  an  erroneous  view  of  the  facts  of  the  case^ 

and  have  found  a  verdict  against  the  evidence.     Secondly, 

there  was  no  necessity,  in  point  of  law,  that  the  plaintiff 

should  communicate  to  Mr.  Farrer  the  agreement  made 

between  himself  and  the  defendant,  andiAS  the  appointment 

was  a  voluntary  one,  neither  his  ignorance  or  his  knowledge 

of  the  existence  of  such  an  agreement  could  operate  to 

render  the  appointment  in  any  respect  illegal.    Upon  either 

view  of  the  case,  therefore,  the  plaintiff  is  entitled  to  a  new 

trial. 

Abbott,  C.  J. — I  think  we  ought  not  to  grant  any  rule 
in  this  case,  for  I  am  clearly  of  opinion  that  the  plaintiff 
ought  to  have  been  nonsuited.  With  reipect  to  the  ques- 
tion of  evidence,  it  seems  to  me  that  the  plaintiff  could  not 
establish  his  case  without  proving  that  the  agreement  waa 
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made  with  the  knowledge  and  consent  of  Mr.  Farrer,  and 
that  in  the  absence  of  positive  proof  upon  that  subject,  it 
must  be  presumed  that  Mr.  Farrer  was  ignorant  of  that 
part  of  the  transaction.  Upon  that  ground,  therefore,  inde- 
pendently of  any  question  as  to  the  nature  of  this  office,  ^r 
the  legality  of  this  bargain  for  the  transfer  of  it,  I  have  no 
doubt  that  the  plaintiff  failed  to  make  out  his  case,  and 
ought  to  have  been  nonsuited.  But,  secondly,  assuming, 
as  we  must  do,  that  the  agreement  was  unknown  to  Mr. 
Farrer  J I  am  of  opinion  in  point  of  law  that  it  was  a  fraud 
upon  that  gentleman,  and  consequently  illegal  and  void. 
The  office  was  in  his  gift,  and  he  must  be  presumed  to  have 
intended  to  give  all  the  emoluments  of  the  office,  together 
with  the  office  itself,  to  the  person  whom  he  appointed  to 
it;  for  in  all  probability,  had  he  known  that  ihe  profits  were 
to.  be  otherwise  appropriated,  he  would  have  exerdsed  his 
patronage  in  a  different  mode.  A  fraud,  therefore,  has  been 
practised  upon  Mr.  Farrer;  in  that  fraud  the  plaintiff's 
cause  of  action  originates,  or  at  least  is  implicated,  and, 
consequently,  upon  that  ground  also,  he  was  unable  to 
maintain  his  action  in  point  of  law,  and  ought  to  have  been 
nonsuited.      » 


The  other  judges  concurred. 


Rule  refused. 


The  King  v.  The  Buby  and  Stratton  Roads. 

♦  • 

1  HIS  was  a  rule,  obtained  last  term,  calling  on  the  trustees 
of  the  Bury  and  Stratton  turnpike  road,  to  shew  cause  why 
a  writ  of  mandamus  should  not  issue,  directed  to  them, 
^  every  toll-  commanding  them  to  call  a  meeting  for  the  purpose  of 

whole  line  of  rosd,a  Certain  fcale  of  solU;  and  bj  anotlier  section  they  were  atttboriaed 
at  a  meeting,  upon  notice  thereof,  to  be  affixed  on  aU  the  gates,  to  reduce  or  advance 
mil  or  any  of  the  tolls  granted  by  the  act:— Held,  that  the  trustees  had  no  authority  to 
reduce  or  advance  the  tolls  at  some  gates  and  not  at  others. 


Where  a  turn- 
pike  act  au- 
thorized the 
trustees  to 
take  at  each 
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establishing  an  uniform  rate  of  tolls  to  be  taken  at  all  the 
different  toll-bars,  toll-gates,  and  toll-houses,  on  the  line  of    „.    „ 
the  said  road,  aiid  to  do  all  acts  necessary  to  be  done  by  v. 

them  or  any  of  them,  for  the  due  calling  of  such  meeting,  ^^r^^tos"* 
By  an  act  of  the  59  Geo.  3.  entitled  ''  An  Act  for  repairing  Roao$, 
the  road  from  Shelton*s  Lane,  in  Bury,  in  the  county  of 
Huntingdon,  to  a  house  foiwierly  called  the  Spread  Eagle, 
in  the  hamlet  of  Stration,  in  the  parish  of  Biggleswade,  in 
the  county  of  Bedford,^*  the  trustees  therein  named  were 
authorized  to  demand  and  take  at  each  and  eroery  of  the 
several  and  respective  turnpikes  or  toll  gates  standing  and 
being  erected  by  virtue  of  that  act,  upon  the  side  of  the  said 
road,. ''for  every  horse,  mule,  ass,  or  other  cattle,  drawing 
any  carriage,  &c.  the  sum  of  9^.;  for  every  horse,  mule,  or 
ass,  laden  or  not  laden,  and  not  drawing,  the  sum  of  %d. ; 
for  every  drove  of  oxen^cows,  calves,  or  other  neat  cattle, 
the  sum  of  \s.  6d.  per  score ;  for  every  drove  of  bogs,,8wine, 
goats^  sheep,  or  Iambs,  the  sum  of  ls.4(^.  per  score."  By 
another  section  the  trustees  were  authorized,  *'  at  a  meeting 
to  be  holden  for  that  purpose,  whereof  at  least  twenty-oncf 
days'  notice  should  be  given,  in  writing,  to  be  affixed  on  all 
the  turnpikes  or  toll-gates  erected  on  the  said  road,  and 
published  in  some  public  newspaper  circulated  in  the  neigh- 
bourhood thereof,  from  time  to  time,  as  they  should  think 
proper,  to  lessen  or  reduce,  and  again  to  raise  and  advance, 
all  or  any  of  the  tolls  thereby  granted,  so  that  the  respective 
tolls  so  to  be  raised  or  advanced  did  not  exceed  the  tolls  by 
this  act  authorized  to  be  taken;  and  so  as  such  reduction 
should  be  made  with  the  consent,  in  writing,  of  the  several 
persons  who  should,  be  entitled  to  live  sixth  parts  of  the 
money  then  due  on  the  credit  of  the  said  tolls ;  and  such 
tolls  so  reduced  or  advanced,  and  every  of  them,  should  be 
collected,  recovered  and  applied,  as  the  tolls  thereby  granted 
and  authorized  to  be  taken  were  directed  to  be  collected,  , 
recovered  and  applied."  The  question  intended  to  be 
raised  by  this  motion  was,  whether,  upon  the  true  Construe- 
fion  of  the  above  mentioned  sections,  as  compared  together. 
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tbe  trustees  had  aathority  to  reduce  or  advance  the  tolls  al 
some  of  the  gates  only,  or  whether  they  were  not  bound  to 
i'  '^     reduce  or  advance  the  tolls  at  all  and  every  gate  throughout 
^^RA-^*"^  the  whole  line  of  road  in  the  same  proportion. 


Tbe  Kino 


Roam. 


Scarlett  and  Chiity  now  shewed  cause  against  the  rule* 
Comparing  these  two  sections  together,  the  sound  construc- 
tion of  the  act  is,  that  the  trustees  are  empowered  in  their 
discretion  to  reduce  the  tolls  at  such  of  the  gates  as  they 
think  proper,  and  are  not  bound  to  extend  an  equal  redttCi- 
tion  to  every  gate  along  the  whoU  line  of  road.  It  is  obvious 
that  circumstances  may  arise,  upon  so  extensive  a  line  of 
road,  to  justify  a  partial  reduction  in  some  places,  and  an 
increase  of  tolls  in  others.  The  trustees,  in  the  exercise  of 
their  discretion^  must  be  governed  by  a  regard  to  the  quan- 
tity of  traflSc  in  some  places,  the  proximity  of  gates  to 
market  towns,  the  difficulty  or  facility  of  procuring  materials 
for  repairing  the  roftd  in  other  places,  and  other  considera- 
tions of  the  like  nature.  Unless  this  discretion  is  vested  io 
the  trustees,  it  may  happen  in  many  instances  that  great 
hardship  will  be  imposed,  and  the  end  of  the  act  defeated,  iC 
the  trustees,  in  case  of  reduction  of  tolls,  are  bound  to  ex- 
tend it  to  every  gate  throughout  the  whole  line  of  road* 
Even  if  this  application  should  succeed,  it  wiU  avail  the 
parties  interested  in  it  very  little,  for  as  the  trustees  are  not 
limited  in  their  authority  as  to  the  erection  of  additional 
gates,  the  number  may  be  increased,  so  as  to  effect  the  ob- 
ject which  a  reduction  of  tolls  in  some  places  is  calculated 
to  attain. 

Copley  f  A.G.  and  D.  F.  Jones,  contr4.  If  the  construction 
contended  for  on  the  other  side  could  prevail,  it  would  com- 
pletely defeat  the  intention  of  the  legislature  as  expressed 
in  precise  terms  by  this  act  of  parliament.  In  the  first 
place,  the  trustees  are  authorized  to  demand  '^  at  each  and 
every''  of  the  several  and  respective  toll*gales  erected  on 
the  road,  a  certain  scale  of  tolls.    Hen,  by  the  subsequent 
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clause,  they  are  authorized,  at  a  meetuig,  of  which  notice  ixx.  1895. 
writing  is  to  be  affixed  on  all  the  turnpike  gates  erected  on  'j*^^^^ 
the  road,  from  time  to  time,  as  they  should  think  proper,  to  v. 

lessen  or  reduce,  and  again  to  raise  and  advance^  all  or  any  TheBwErand 
of  the  tolls  previously  granted,  and  such  tolls  so  reduced  or  Eoads. 
advanced,  and  every  of  them,  are  to  be  collected  in  the 
same  manner  as  before  directed.  Now,  as  there  is  nothing 
in  this  section  which  authorizes  the  trustees  to  reduce  or 
advance  the  tblls  at  one  gate  and  not  at  another,  the  plain 
intention  to  be  collected  from  the  clause  is,  that  the  reduc- 
tion or  advance  must  extend  to  ^^  each  and  every"  gate 

throughout  the  whole  line  of  road.    A  very  satisfactory 

■I 

reason  may  be  assigned  why  the  legislature  did  not  think 
proper  to  vest  in  the.  trustees  the  discretionary  power  of 
raising  or  reducing  the  tolls  at  particular  gates ;  namely,  to- 
prevent  an  undue  exercise  of  their  authority  as  it  respected 
cither  their  own  individual  interests,  or  those  of  their  friends. 
If  the  trustees  had  such  a  power  as  that  contended  for, 
a  door  would  be  open  to  great  abuses,  and  to  a  system 
extremely  detrimental  to  the  public,  who  are  deeply  in* 
terested  in  the  due  exercise  of  the  authority  given  to  the 
trustees.     [Here  the  Court  stopped  them.] 

Bayley,  J.  (a) — I  think  this  rule  ought  to  be  made  ah* 
solute.  It  seems  to  me  that  upon  comparing  the  clause 
which  authorizes  the  reduction  of  the  tolls,,  with  that  which 
first  imposes  them,  it  is  manifest  that  if  the  trustees  think 
proper  to  reducer  the  tolls,  the  reduction  must  extend  to 
each  and  every  of  the  gates  on  the  whole  line  of  road,  and 
that  there  is  no  power  given  to  reduce  the  tolls  at  one  gate 
and  not  at  another.  In  the  first  place  the  act  imposes  four 
descriptions  of  tolls  which  are  to  be  collected  at  "  each  and 
every  of  the  several  and  respective  turnpike  or  toll  gates, 
standing  and  being  erected  by  virtue  of  the  act  upon  the 
side  of  the  said  road."  The  first  upon  every  horse,  mule, 
or  ass  drawing  any  description  of  carriage ;  the  second  upon 
the  same  sort  of  animals  not  drawing  any  carriage;    the 

(a)  Abbott,  C,  J,  had  left  the  Court  to  attend  the  Privy  Council. 
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third  upon  every  drove  of  oxen,  cows,  calveS|  8u:.;  and  ttie 

fourth^  upon  every  drove  of  hogs,  swine,  &c.     From  this  it 

V.  is  manifest,  that  originally  there  was  to  be  one  uniform  rate 

TheBuRYand  ^f  ^qH^  ^^  ^^  ^y^^  ^^^^  „p^^  jj,^  ^jj^j^  jj^g  ^f  ^oad.     It 
Stratton  .  . 

RoAW.  must  have  been  on  this  footing  that  the  inhabitants  residing 

near  the  road  consented  to  have  turnpike  gates  erected. 
Then  comes  the  clause  which  empowers  the  trustees  to 
lessen  or  reduce  and  again  to  raise  or  advance  all  or  any  of 
the  tolls  granted  by  the  act.  Before  any  reduction  or  ad* 
vance  can  take  place,  a  notice  of  the  meeting  of  the  trustees 
to  be  convened  for  either  of  those  purposes  is  to.  be  affixed 
on  all  the  turnpike  gates,  and  the  tolls  so  reduced  or  ad* 
vanced  are  to  be  collected  as  the  tolls  thereby  granted. 
Now  it  appears  to  me,  that  as  the  notice  is  to  be  affixed 
upon  all  the  gates,  and  as  the  tolls  granted  by  the  act  were 
uniform  tolls  to  be  collected  at  all  the  gates,  the  legislature 
must  be  presumed  to  have  intended  to  give  the  trustees 
power  to  reduce  or  advance  all  tolls,  or  any  one  of  the  four  de* 
scriptions  of  tolls  which  they  are  authorized  by  the  previous 
clause  to  collect  at  all  the  gates,  but  that  they  did  not  in- 
tend to  give  them  power  to  reduce  or  advance  the  tolls  at 
one  gate  and  not  at  another.  It  is  highly  probable  that  if 
they  had  intended  to  give  such  a  power  to  the  trustees,  some 
express  provision  for  that  purpose  would  have  been  intro* 
duced.  As  none  such  is  to  be  found  in  the  act,  I  think  we 
ought  ta  make  the  rule  absolute  for  a  mandamus  to  make 
an  uniform  rate  of  tolls  to  be  taken  at  all  the  different  toll- 
bars  along  the  whole  road. 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  think  the 
words  '^  each  and  every"  in  the  clause  first  granting  the  tolls, 
must  be  construed  as  applying  also  to  that  clause  which  au- 
thorizes the  reduction  or  advancement  of  the  tolls  previously 
mentioned.  If  this  were  not  so,  the  latter  clause  might 
have  the  effect  of  throwing  an  unequal  distribution  of  the  bur- 
then of  maintaining  the  road,  upon  those  by  whom  it  is  used.^ 

LitTLEDALE,  J.  Concurred. 

Rule  absolute. 
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Exparte  H.  Williams,  Gent. 

JJENMAN  in  Eqster  term  last  obtained  a  rule  nisi  for  a  The  ofienoe  of 

probibition  to  the  Arches  Court  of  the  province  of  Canter^  hrawling  m  a 
^  .    .  .       *^  church  majhe 

oury^  to  restrain  it  from  proqeedmg  in  a  suit  against  Mr.  H.  the  subject  of 

WiUiams  for  brawling  in  the  parish  church  of  Tring  b  the  Ji,e%\^op»7 
county  of  HerU  {a).    The  suit  had^  in  the  first  instance,  been  oommissary, 
instituted  before  the  commissary  of  the  Bishop  of  Lincoln  traDsmitted  to 
for  the  archdeaconry  of  Huntinsdan,  within  which  the  parish  j!^  Arches 
of  Irtng  18  situated.    After  it  had  been  so  instituted^  the  temfrtquai, 
commissary  by  letters  of  request  transmitted  the  suit  to  the  "„®7h?5  w!d  a 
Arches  Court  of  Canterbury;  whereupon  the  official  prin-  £a.  6.  c.4. 
cipal  of  that  court  issued  a  citation,  and  articles  were  ex-  **  pjeadiiur  an 
hibited  against  Mr.  Willianu,  who .  pleaded  thereto,  first,  a  issuable  plea 
negative  issue,  and  second,  a  plea  of  justification;  after  the  spiritual 
which  he  obtahied  this  rule  nisi  for  a  prohibition,  against  ^^^^  '*  "^  ^' 

which,  hibilioD.ifthe 

spiritual  judge 
hasnojurit- 

Marryat  now  shewed  cause.    There  are  two  questions  diction  over 
for  consideration  in  this   proceeding,    first,  whether  the  ^|,j^  ^  y^^ 
Arches  Court  of  Canterbury  has  jurisdiction  to  entertain  ^^  coguir 
this  suit  by  letters  of  request;  and  second,  whether,  after 
it  has  been  in  fact  entertained,  the  motion  for  a  prohibition 
is  not.  too  late,  the  defendant  having  pleaded  to  the  articles 
in  chief.    First,  it  is  perfectly  clear  that  the  offence  of  brawl- 
ing in  a  church  is  one  cognizable  by  the  spiritual  courts, 
which  have  an  original  jurisdiction  in  such  matters,  ratione 
loci ;  fVenmouth  v.  Collins  (b).    Tlie  statute  5  and  6  Ed.  6. 
c.  4.  against  quarrelling  and  fighting  in  churches  and  church- 
yards, by  s.  1.  enacts,  that  if  any  person  shall  by  words  only, 
quarrel,  chide  or  brawl  in  any  church  or  churchyard,  it  shall 
be  lawful  unto  the  ordinary  of  the  place  where  the  same 
offence  shall  be  done  to  suspend  every  person  so  offending, 

(a)  Vide  Williams  v.  Glemsterf  aute,  vol.  iv,  217. 
(6)  2  Ld.  KayiD.  850. 
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&c.    Then  tke  only  question  is  whether  the  commissary, 
_  who  acts  for  the  bishop  and  derives  his  jurisdiction  from 

WiLLZAics  him  (a)  may  send  letters  of  request  to  the  Court  of  Arches 
requiring  them  to  take  cognizance  of  the  offence.  Now  the 
Stat.  83  Hen^  8.  c.  9*  s.  3.  authorizes,  the  citation  of  a  party 
otit  of  the  diocese  in  which  he  resides  **  in  case  that  any 
bishop  or  any  inferior  judge,  having  under  him  jurisdiction 
in  his  own  right  and  title,  and  by  commission,  make  request 
or  instance  to  the  archbishop  or  other  superior  ordinary  or 
judge,  to  take,  treat,  examine  or  determine  the  matter  before 
him  or  his  substitutes."  It  is  clear  therefore  that  the  Arches 
Court  has  jurisdiction  to  entertain  the  suit,  provided  the  in- 
ferior judge  thinks  fit  to  transmit  it  by  letters  of  request.- 
Here  it  has  been  so  transmitted,  and  the  superior  court  has 
entertained  jurisdiction  over  it.  Then,  secondly,  sup- 
posing this  to  be  a  matter  of  doubt,  still  the  objection  comes 
too  late,  for  it  appears  by  the  affidavits  that  the  defendant 
has  pleaded  first  a  negative  issue,  (which  is  tantamount  to 
the  general  issue  iii  the  common  law  courts,)  and  second,  a 
plea  of  justification.  After  a  party  has  pleaded  in  chief,  he 
cannot  afterwards  object  to  the  jurisdiction  of  the  Court  to 
entertain  the  matter  in  question :  Fanaere  v.  Spleen  (jb)» 

Denman,  in  support  of  the  rule.  The  last  objection  can 
be  no  answer  to  this  application,  because  there  is  no  doubt 
whatever,  that  if  the  Arches  Court  have  no  jurisdiction  over 
the  matter,  in  question,  the  motion  for  a  prohibition  never 
comes  too  late.  {Abbotty  C.  J.  I  believe  there  is  no  doubt 
of  that.  Bayley,  J.  If  there  is  no  jurisdiction  over  the 
matter,  the  circumstance  of  the  defendant  having  pleaded 
can  make  no  difference.  The  only  question  here  is,  whe- 
ther the  matter  comes  before  the  Court  of  Arches  properly 

(a)  Which  was  ruled  in  this  same  case  in  Hilary  last,  when  it  was 
determined,  that  the  commissary,  bein^  the  bishop's  officer,  and  the 
jpdge  of  hiscoart,  the  institution  of  a  suit  before  him  was  the  same, 
thing  as  instituting  it  before  the  bishop  himself,  and  that  an  appeal  lay 
directly  from  his  decision  to  the  Court  of  Arches. 

(JO  Carth.  33. 
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by  letters  of  request.]    Then  it  would  seem  firom  tke  kn-       18^5. 
guage  of  5  and  6  Ed.  6.  c.  4.  that  until  that  gtatnte  passed      ^^^v^^ 
there  was  no  mode  of  punishing  the  offence  of  brawlingy    Williams. 
and  by  s«  1.  the  jurisdiction  over  it  is  confined  ^'  to  the  or^ 
dinary  of  the  place  where  the  same  offence  shall  be  done/' 
If  this  be  so,  dien  the  Court  of  Arches  can  have  no  juris- 
diction over  ui  offence  committed  within  the  jurisdiction 
of  the  commissary  of  the  Bishop  of  Lincoln. 

Abbott,  C.  J — ^Taking  it  for  granted  that  this  offence 
was  first  of  all  created  by  the  5  and  6  Ed.  6.  c.  4.  still  I 
should  be  of  opinion,  notwithstanding  the  words  used  in 
the  statute,  that  the  authority  given  to  the  ordinary,  would 
be  an  authority  to  be  exercised  in  the  same  manner  as  any 
other  ecclesiastical  authority  is  exercised  by  that  officer. 
Now  one  of  the  modes  by  which  the  ordinary  exercises  his 
'  authority  is  by  means  of  letters  of  request,  calling  upon  tfie 
superior  court  to  exercise  its  authority  in  the  matter.  But 
it  appears  from  what  is  said  in  Wenmoutk  v.  ColUns,  that 
the  offence  of. brawling  was  not  first  cretfted  bj  the  statute 
of  JEdward,  and  therefore  that  difficulty  is  removed.  Tliere 
can  be  no  doubt  then,  that  the  authority  of  the  Court  of 
Arches  may  be  exercised  in  the  same  manner  in  which  it  is 
exercised  in  other  matters  of  ecclesiastical  Cognizance,  and 
consequently  this  rule  must  be  discharged. 

Per  totam  Curiam. 

Rule  discharged  with  costs. 


Grb£ning  v.  Clark. 

This  was  an  action  of  trover  for  certain  warrants  for  the  titjof  liicdre! 

delivery  of  a  quantity  of  lac  dye.     Plea,  not  guilty,  and  ^^a  lying  in 

the  £•  I.  Co.  s 
warehouses,  to  B.,  and  after  being  allowed  to  retain  possession  of  the  delivery  warranti, 
pledged  the  latter  to  C.  for  an  advance  of  money,  and  shortly  afterwards  beoame  baok- 
rupt  without  having  redeemed  the  warrants.  Held,  that  A.  had  not-  the  possestion, 
order,  and  disposition  of  the  goods  at  the  time  of  his  bankruptcy  within  the  words  of 
SI  Jac.  1.  c.  19.  s.  11,  and  consequently  the  property  in  the  warrants  did  not  vest  in 
kis  assignees. 
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issue  thereon.  At  the  trial  before  Abbott^  C.  i*  at  the' 
London  adjourned  sittings  after  last  term  it  appeared  in  evi- 
dence,  that  in  July,  tS23,  a  tradesman  named  Philiipson 
having  purchased  a  parcel  of  lac  dye  at  one  of  the  East 
India  Company's  sales,  sold  it  to  the  plainti^.  The  goods- 
were  then,  in  the  company's  warehouses,  and  the  warrants 
for  the  delivery  thereof  remained  in  Pkillipsofi's  hands.  An 
invoice  of  the  goods  was  made  out,  and  the  plaintiff  paid  the 
purchase-money.  According  to  the  course  of  business  at 
the  East  India  House,  when  goods  are  deposited  in  the 
Company's  warehouses,  warrants  for  the  delivery  df  them  are 
issued  to  the  owners.  These  warrants  are  current  in  the 
market,  and  are  transferable  at  pleasure  without  an  indorse- 
ment,  and  when  presented  at  the  Company's  warehouses, 
the  goods  specified  therein  are  delivered  out  to  the  bearer. 
On  the  7th  September,  1824,  Philiipson,  being  still  in  pos* 
session  of  the  warrants  in  question,  pledged  them  to  the 
defendant,  for  an  advance  of  500/.,  with  a  condition  that 
they  should  be  restored  to  him  as  soon  as  the  money  was 
repaid.  To  this  defendant  assented.  On  the  8th  October, 
1824,  PbilUpson  committed  an  act  of  bankruptcy,  and  (n» 
the  18th  of  the  same  month  the  plaintiff  demanded  that  the 
warrants  should  be  delivered  up,  but  the  defendant  refused, 
and  consequently  this  action  was  brought.  On  the  1 1th 
January  last  a  commission  of  bankrupt  was  duly  awarded 
against  Philiipson,  In  the  interval,  the  defendant,  having 
sold  property  of  Phillipson*s  in  his  hands,  sufficient  to  re- 
imburse himself  for  the  advances  he  had  made  on  the  de- 
livery orders  in  question,  offered  to  give  up  the  latter  to  the 
plaintiff,  but  Phillipsoris  assignees,  claiming  them  as  part 
of  the  bankrupt's  estate,  refused  their  consent.  Whereupon 
the  defendant  filed  a  bill  of  interpleader,  and  his  Honour 
the  Vice-Chancellormade  an  order  that  the  assignees  should 
be  at  liberty  to  defend  this  action ;  and  in  fact  Clark  was 
nominally  the  defendant  dn  the  record.  Under  these  cir- 
cumstances it  was  contended  that  the  lac  dye  was  in  the 
possession,  order  and  disposition  of  the  bankrupt  within  the 
meaning  of  the  21  Jac,  1.  c.  19.  s.  1 1,  at  the  time  of  his 
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bsMAkruptcy  and  consequently  vested  in  his,  assignees.  The 
Lord  Chief  Justice  was  however  decidedly  of  opinion  that 
the  case  did  not  come  within  that  statute^  and  directed  the 
jury  accordingly,  and  Uiey  having  found  for  the  plaintiff, 

Copley,  A.  G.  now  moved  to  set  aside  the  verdict  and 
obtain  a  new  trial.    The  question  upon  the  evidence  ia 
this  case  is,  whether  Phillipson  was  not  in  the  possession^ 
order  and  disposition  of  the  goods,  or  of  the  delivery  warrants^ 
which  were  the  symbols  of  the  goods,  at  the  time  of  his 
bankruptcy,  within  the  intent  and  meaning  of  the  statute  of 
James*    It  is  to  be  recollected  that  Phillipson  waa  a  trader 
on  his  own  account,  and  not  a  factor.    Considering  the 
policy  of  the  11  th  section  of  the  statute  this  is  clearly  a  case 
within  its  spirit,  and  consequently  the  property  vests  in  the 
assignees.    As  between  the  plaintiff  and  Phillipson,  the 
latter  was  allowed  to  have  the  order  and  disposition  of  the 
delivery  warrants,  and  he  was  thereby  enabled  to  gain  a 
false  credit,  which  is  the  mischief  meant  to  be  guarded 
against  by  the  statute.    This  was  in  effect  a  visible  posses- 
sion; for  the  delivery  warrants,  which  were  the.  indicia  of 
the  property,  were  current  in  the  market,  transferable  .with* 
out  indorsement,  and  the  goods  were  deliverable  to  bearer. 
[BayUiffJ*  Can  it  be  said  that  the  warrants  were  in  the 
actual  possession  of  Phillipson  at  the  time  of  his  bankrupt- 
cy ?]    They  were  at  least  under  his  control,  for  he  could 
have  had  them  at  all  times  by  paying  the  money  which  the 
defendant  had  advanced.     [Payl^yy  J*  Suppose  the  plaintiff 
had  given  the  defendant  notice  not  to  part  with  the  war- 
rants, would  not  that  have  determined  Phillipson^  right  of 
possession  ?]     No  notice  of  that  kind  was  here  given.    The 
warrants  were  clearly  under  the  bankrupt's  order  and  dispo- 
sition.   {^Abbott,  C.J.  Not  until  he  had  paid  the  money 
which  the  defendant  had  advanced ;  and  as  it  was  not  paid 
at  the  time  of  the  bankruptcy,  it  cannot  be  said  that  PAtV- 
Upson  was  in  the  actual  possession.]    An  actual  possession 
is  not  necessary.    The  property  in  the  warrants  was  not  out 
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1825.  of  the  bankrupt ;  they  were  still  under  his  controL  [ Little* 
dak,  J.  But  not  until  he  had  satts6ed  the  defendant's  lien.] 
Suppose  the  warrants  were  worth  20,000/.,  could  it  be  said 
if  they  had  been  pledged  for  only  5L  that  all  control  over ' 
them  was  suspended  until  the  money  lent  was  paid  ?  [Ab- 
bott, C.  J.  I  apprehend  that  until  the'  money  advanced  was 
repaid,  it  could  not  be  said  that  the  warrants  were  in  the 
possession,  order  and  disposition  of  the  bankrupt]  Th^ 
only  objection  to  that  is,  that  the  defendant  had  merely 
a  lien  on  the  warrants.  If  what  is  now  said  by  the  Court 
is  laid  down  as  a  general  rule,  it  will  prevent  *a  party  from 
having  '^  the  possession,  order  and  disposition*'  of  goods, 
however  small  the  lien  may  be.  Surely  the  possession  of 
the  pawnee  is, in  law,  the  possession  of  the* pawner.  [Bay* 
ley,  J.  CSould  not  the  pawnee  bring  trespass  for  unlawfully 
taking  away  the  warrants  ?]  It  is  submitted  not,  for  he  had 
BO  right  of  possession ;  he  had  merely  a  lien  upon  them. 
The  doctrine  propounded  by  the  Court  would  extend  to 
cases  where  the  smallest  possible  sum  of  money  was  due 
by  way  of  lien  upon  goods.  A  factor's  lien  for  commission, 
er  a  broker's  lien  for  dock  dues,  would  be  equally  within  the 
principle  suggested,  and  prevent  the  property  in  goods 
belonging  to  a  bankrupt  from  passing  to  his  assignees. 
[Abbott, C.J.  Not  at  all;  the  assignees  would  have  the 
same  rights  that  the  bankrupt  had.  All  the  world  would 
know  in  either  of  the  cases  put,  that  the  goods  were  in  the 
hands  of  the  factor,  or  remained  in  the  docks>  for  a  special 
purpose,  and  might  be  redeemed  by  the  payment  of  a  very 
small  sum  of  money.  But  this  is  the  case  of  a  pledge,  and 
it  is  quite  manifest  that  the  bankrupt  could  not  have  got  at 
the  warrants  without  the  payment  of  a  very  large  sum  of 
money.  The  money  not  having  been  paid,  can  it  be  said 
that  PAtV/tpson  had  the  possession,  order  and  disposition  of 
the  goods  at  the  time  of  his  bankruptcy  i] 

« 

Abbott,  C.  J. — It  appears  to  me  that  .this  case  is  not 
brought  within  the  words  or  spirit  of  the  statute  21  Jac.  1. 


T^RE'CNIVG 

V, 
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c.  19*  8. 1 1 ;  and  I  think  it  would  work  enormous  mischief 
if  we  were  to  yield  to  the  argument  which  has  been  addressed 
to  us  by  the  Attorney-General.  By  the  act  of  PhilHpson,  in 
pledging  these  warrants,  it  is  clear  that  if  he  had  not  com-  CLABk. 
mitted  an  act  of  bankruptcy,  the  plaintiff  could  sustain  no 
prejudice  in  his  right  of  property  in  them ;'  and  he  might, 
beyond  all  doubt,  have  recovered  them  out  of  the  hands  of 
the  defendant,  by  whom  Ihey  had  been  improperly  received. 
But  shall  we  say,  that  because  the  bankruptcy  of  Phitlips&n 
intervenes,  the  plaintiff  shall  lose  that  right  of  action  ?  Such 
a  decision  would  be  so  monstrous,  and  the  mischiefs  result- 
ing from  it  s6  dangerous,  that  I  think'  the  decision  at  nisi 
priua  ought  not  to  be  disturbed  for  a  moment. 

Bayley,  J. — I  am  clearly  of  opinion  that  the  bankrupt, 
at  the  time  of  his  bankruptcy,  had  not  the  possession,  order 
and  disposition  of  the  warrants,  within  the  words  of  the 
statute  of  James, 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

Rule  refused. 


Barough  v.  White. 

Assumpsit  upon  a  promissory  note  for  300/.,  of  which  The  right  of 

.*,  ,  '^,  ..•^•an  innocent 

the  defendant  and  two  other  persons  were  the  jomt  ana  indorsee  for 

several  makers,  payable  zcith  interest  on  demand  to  one  ^^"®>  ^^  '^ 

.        .  '     '/r   ^^®''  upon 

Arnett,  or  his  order,  and  by  him  indorsed  to  the  plamtiff.  a  promisaory 
Plea,  the  general  issue.     At  the  trial  before  Jbbott,  C.  J.  J^J^^,™ t'the 
at  the  adjourned  sittings  in  London  after  last  term, after  the  payee, "or 
usual  proof  of  hands'  writing,  the  plaintiff  gave  general  evi-  jnterwt,  on 

dence  of  dealings  between  himself  and  Jmett,  from  which  demmd/'  can- 

°  not  be  im- 

peached hy  evidence  of  declarations  made  by  die  payee  whilst  the  note  was  in  his 
hands,  and  before  indorsement,  that  it  was  given  to  him  by  the  maker  without  consider- 
ation ;  nor  can  such  a  note  be  treated  as  overdue  at  the  time  of  indorsement,  without 
proof  of  actual  presentment  and  dishonour. 
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It  appeared  that  the  latter  was  indebted  to  him  at  the  time 
the  note  was  indorsed  to  a  considerable  amount,  but  there 
was  no  specific  proof  of  consideration  applicable  to  thia 
note.  The  defence  set  up  was,  want  of  consideration  be- 
tween the  makers  of  the  note  and  Arneti,  the  original  payee; 
to  sustain  which,  evidence  was  tendered  of  declaraUons  to 
that  effect,  supposed  to  have  been  made  by  AmeU  whilst 
the  note  remained  in  his  hands,  and  before  he  indorsed  it  to 
the  plaintiff*  The  Lord  Chief  Justice,  however,  rejected 
this  evidence,  as  affording  no  answer  to  the  action,  inasmuch 
as  it  could  not  be  proved  that  the  plaintiff  had  knowledge 
of  want  of  consideration  between  Am^t  and  the  defendant 
at  the  time  the  note  was  indorsed.  It  appeared  that  Arneti 
was  in  court  during  the  trial,  but  was  not  examined.  Ano- 
ther point  taken  was,  that  the  note  being  made  payable  *^  on 
demand,"  it  must  be  treated  as  a  bill  over  due  in  the  hands 
of  the  plaintiff,  and  consequently  that  he  could  maintain  no 
action  upon  it;  and  Banks  v.  ColweU(a)  was  cited;  but 
the  Lord  Chief  Justice  overruled  the  objection,  and  the 
jury,  under  his  lordship's  directions,  found  for  the  plaintiff, 
but  both  points  were  reserved. 


Cross,  Serjt.  (with  whom  was  Chilly)  now  moved  for 
a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial.  First,  the 
evidence  of  declarations,  made  by  Arneti  whilst  he  was  yet 
the  holder  of  the  note,  were  improperly  rejected.  Upon 
this  point  Pocock  v.  Billing  (b)  is  a  direct  authority,  for 
there  Besl,  C.J.  is  reported  to  have  said  ^'  such  declarations 
are  admissions,  and  as  such,  receivable  only  when  they  are 
supposed  to  be  adverse  to  the  interest  of  the  party."  Now 
it  is  clear  that  at  the  time  Arnett  made  the  admissions  of 
which  evidence  was  tendered,  such  admissions  were  adverse 
to  his  interest,  and,  on  the  authority  of  the  case  cited,  admis- 
sible. 'Second,  assuming  that  it  was  necessary  to  shew,  in 
the  first  instance,  that  the  plaintiff  knew  that  Arneti  had 

(«)  Cited  in  Bromn  v.  Dmii,  3  T.  R.  90. 
(h)  2  Bing.  209;  8  J.  B.  Moore,  S.  C. 
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given  no  consideration  for  the  note,  at  the  time  of  the 
indorsement!  still  this  being  a  note  payable  ''on  demand/* 
it  stands  on  the  same  footing  as  a  note  overdue,  and  conse- 
quently no  action  lies  against  the  maker,  whatever  remedy 
the  indorsee  may  have  against  the  indorser.  In  Banks  v. 
Colwell,  tried  before  Buller,  J.  it  was  held  that  a  note,  pay- 
able on  demand  is  to  be  considered  overdue ;  and  Brown 
V.  Davies{a)  is  an  authority  to  shew  that  where  a  promis- 
sory note,  after  it  was  due  and  had  been  noted  for  non-pay- 
ment, was  indorsed  to  the  plaintiff,  who  sued  the  maker 
upon  it,  the  latter  was  entitled  to  go  into  evidence  to  shew 
that  the  note  was  paid  as  between  him  fmd  the  original 
payee  from  whom  the  plaintiff  received  it.  If  this  be  so, 
then  it  was  unnecessary  to  shew  that  the  plaintiff  knew  of 
ibe  want  of  consideration  between  Amttt  and  the  defendant 
at  the  time  of  the  indorsement,  for  as  the  plaintiff  derives 
title  through  JvTutt,  whatever  would  be  an  answer  to  an 
action  by  the  latter,  would  be  equally  available  against  the 
former. 


Barough 

V. 

White. 


Bayley,  J.«— I  think  the  declarations  supposed  to  have 
been  made  by  AmeU  were  not  receivable  in  evidence.  In 
no  case  can  the  declarations  of  a  party  who  is  alive  and 
may  be  called  as  a  witness,  be  received  to  affect  a  third 
person,  unless  the  latter  is  identified  with  such  declarations. 
Now,  in  this  case  there  was  nothing  to  identify  the  plaintiff 
with  Ameit^s  declarations.  If  sUch  declarations  were  re- 
ceivable in  evidence,  the  result  would  be,  that  in  the  case  of 
every  negociable  security  it  would  be  competent  to  the 
maker  to  impeach  the  right  of  the  person  holding  it,  by  the 
decMrations  of  the  preceding  holder,  which  would  be,  un- 
doubtedly, a  great  clog  upon  the  negociability  of  instru- 
ments of  this  description.  Had  the  plaintiff,  indeed,  been . 
identified  with  Arnett,  by  shewing  that  he  had  taken  the 
note  without  consideration,  or  after  it  was  due  (when  it  might 
be  deemed  and  treated  as  a  dishonoured  note,)  the  cas« 

{a)  3  T.  R.  80, 
VOL.  VI.  t>  D 
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would  stand  upon-  a  very  dtflferent  footbg.  But  hece  tbm 
waa,  in  the  first  place,  no  evidence  to  abew  that  the  pkintiff 
bad  not  given  consideration-  for  the  note.  On  the  contrary, 
the  evidence,  as  for  as  it  went,  imported  that  he  had  given 
consideration,  and  was  a  bon&  fide  holder  for  value.  Then, 
secondly,  was  this  to  be  treated  as  a  note  overdue  f  Cer- 
tainly this  is  not  like  the  case  of  Bromn  v»  DaoieSf  for  there  ^ 
it  wa^  only  decided  that  where  a  party  takes  a  bill  or  note 
overdue,  he  takes  it  on  die  credit  of  the  indorser;  but  in 
that  case  there  was  evidence  to  shew  that  the  note  had 
been  presented  for  payment,  and  didionoured  before  it  was 
indorsed  to  the  plaintiff.  It  is  said  that  in  the  case  of  Banks 
V.  ColweU,  Mr.  Justice  Butter  treated  a  note  payable  on 
demand  as  a  note  taken  by  an  indorsee  after  it  was  due. 
We  are,  however,  unacquainted  with  all  the  circumstances 
of  that  case.  It  is  very  possible  that  in  that  case  diere  was 
evidence  to  shew  that  the  note  had  been  presented  and  dift- 
honoiured  before  indorsement.  Wherever  it  appears  that 
a  bill  or  note  has  not  been  indorsed  until  some  time  after  it 
is  due,  (which  shews  that  the  transaction  is  out  of  the  usual 
course  of  business,)  that  circumstance  excites  so  much  sus- 
picion, that  it  must  be  considered  that  he  takes  on  the  credit 
of  the  indorser,  and  not  upon  that  of  the  person  by  whom  it 
appears  to  be  made  payable.  But  in  this  case  there  vras 
no  evidence  whatever  of  a  demand  and  refusal  to  pay  before 
the  indorsement.  The  note  is  made  payable  ^'  on  demand^ 
to  Jmeit,  or  order,  with  interest/"  which  imports  that  it 
was  not  the  intention  of  the  makers  of  it  that  it  riiolild  be 
promptly  paid,  but  that  it  should  lie  in  the  hands  of  Armtt^ 
or  of  such  other  persons  as  should  take  it  from  him  for 
valuable  consideration,  until  either  he  or  his  indorsee  should 
think  fit  to  call  for  payment,  or  until  the  maker  should  find 
out  who  the  holder  was,  and  require  him  to  receive  payment. 
On  these  grounds  I  think,  that  as  Aruett  was  not  identified 
with  the  plamtiiF,  the  declarations  of  the  former  were  not 
admissible  in  evidence  to  impeach  the  the  title  of  the  latter 
to  recover. 
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HoLROYDi  J. — I  am  also  of  opinion  that  the  declara- 
tions of  Arntti  were  not  receivable  in  evidence,  there  being 
nothing  to  identify  him  with  the  plaintiff.  The  only  ground 
apon  which  they  could  be  received  is,  that  they  are  against 
the  interest  of  the  party  making  them ;  but  it  ^  is  a  general 
rule  that  such  declarations  must  be  proved  by  the  party 
himself,  if  he  be  living.  That  is  a  sound  rule  of  law.  Here 
AmHt  was  living,  but  his  evidence  was  not  tendered,  even 
supposing  it  to  be  admissible.  As  to  the  other  point,  I 
think  this  is  not  to  be  treated  as  a  note  overdue  at  the  time 
of  the  indorsement.  If  a  person  takes  a  note,  payable  at 
a  particular  time,  and  that  time  is  past  at  the  period  when 
be  receives  it»  he  takes  it  at  his  own  risk.  But  where 
a  note  is  made  payable  ''  on  demand,  with  interest/*  that 
imports  that  it  is  to  continue  negociable  until  it  is  presented 
for  payment.  Here  there  was  no  proof  that  the  note  was 
presented  and  dishonoured  before  it  was  indorsed  to  the 
plaintiff,  and  consequently  the  objection  taken  to  the  plain- 
tiff's right  to  recover  has  no  foundation. 


LiTTLEDALE,  J. — I  also  think  that  Jmetfs  declarations 
were  inadmissible.  The  general  rule  is,  that  if  the  person, 
whose  declarations  are  proposed  to  be  given  in  evidence, 
be  alive,  he  must  be  called  as  the  witness  to  prove  them. 
To  this  rule  there  are  some  exceptions ;  as,  for  instance, 
where  the  party  making  the  declarations  can  be  identified 
with  the  person  against  whom  they  are  offered.  But  where 
a  contract  is  made  by  an  agent,  his  declarations  cannot  be 
received  without  calling  him,  unless  he  be  dead.  So  also 
the  declarations  of  a  tenant  as  to  the  terms  of  his  holding, 
or  of  a  steward,  cannot  be  admitted  until  after  death.  Then, 
as  to  the  other  point,  I  thmk  that  a  promissory  note,  "  pay- 
aUe  on  demand,  with  interest,"  is  to  be  considered  as  a  con« 
ttmiing  security,  "and  cannot  be  treated  as  dishonoured,  until 
it  has  been  in  fact  presented  and  dishonoured. 


Abbott, C.J. — I  am  of  the  same  optnion  with  my 

p  j>  2 
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learned  brothers  on  both  points.  •  I  will  only  make  One 
remark  as  to  the  case  in  C.  P.  of  Pocock  v.  Pilling.  The 
decision  of  the  Court  in  that  case  was  only  that  the  evidence 
Wbitk:  ^ra5  iuadmissible,  it  not  appearing  that  the  party  making  the 
declaration,  at  the  time  of  making  it,  was  the  bolder  of  the 
instrument.  That  W9s  the  only  point  in  judgment.  What 
was  said  by  the  Lord  Chief  Justice  as  to  the  admissibility 
of  such  declarations,  made  by  a  person  who  was  holder  of 
the  instrument  at  the  time  of  the  declaration,  is  to  a  certain 
degree  extra-judicial ;  and  observations  not  strictly  applica- 
ble to  the  point  sub  judice,  but  made  by  way  of  statement, 
or  illustration,  are  entitled  to  less  weight  than  those  which 
are  made  upon  the  best  care  and  attention^  with  reference 
to  the  point  under  consideration. 

Rule  refused  (a). 

{a)  Vide  Smith  v.  De  WilU,  ante,  ISO. 


a  plamc^ff  ^^  '  Taunton  (deceased)  r.  Goforth. 

attoroey,  dy-    tw\ 

ing  intestate      A  HIS  was  a  rule  calling  on  Mr.  Je^^es,  an  attorney  of  this 

has  a  lien  for  J.  Stoody  and  G.  jUdham^  administrators  of  J.  Taunton , 
a'postei  o?**"  deceased,  the  postea  in  a  certain  feigned  issue,  directed,  by 

which  the         the  Court  of  Exchequer,  to  be  tried  in  a  suit  for  tithes,  in 

former  has  ob-      i  ■  r     i    ■     • 

tained  posses-  which  their  intestate  was  plaintiff,  and  Goforth  and  others 

d^"  h^of'thll^  defendants.  .  Mr.  Jeyes  had  been  employed  by  Mr.  Taunton, 
intestate.  an  attorney  of  this  Court,  as  his  agent  to  conduct  the  suit  in 
pri^^lat-*  q"«8ti^n-  The  feigned  issue  was  found  in  the  plaintiff's 
torney,pend-  favour,  and  after  his  death  Mr.  Je^es  obtained  possession  of 
not  revoke  ^s  ^^®  postea,  which  he  now  retained  in  his  possession,  claim- 
agent's  autho-  ing  a  liqn  thereon  for  the  costs  due  and  owinir  to  him  as 
nty  to  obtain  ^.,              .           ri'-..^. 

possession  of    agent  m  tlie  conduct  of  the  suit  in  the  Exchequer  and  the 

ve^icrfoond'  '"**  ""^^^  "^""^  ""^  ^'^^'     ^^^^^  *^^  ^^^^'^  ^^  *^^  plaintiff, 
/or  the  former.  • 
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(wliQ  died  in  embarrassed  circumstauces)  his  administrators 
revived  the  suit  in  the  Exchequer,  but  employed  another 
solicitor  in  the  conduct  thereof;  and  on  the  23d  December 
last,  a  decree  was  made  for  an  account  of  the  tithes  claimed 
by  Mr.  Taunton,  with  the  costs  of  the  suit  and  the  costs  of 
the  issue  at  law.  Two  questions  were  now  raised ;  first, 
whether  the  death  of  Mr.  Taunton  did  not  operate  as 
a  revocation  of  Mr.  Jeyes's  authority  as  agent,  so  as  to  de^ 
prive  him  of  the  right  of  obtaining  possession  of  the  postea'; 
and  second,  whether,  supposing  hini  to  have  a  )ien,  it  must 
not  be  confined  to  his  bill  of  costs,  claimed  in  respect  of 
the  trial  of  the  issue  at  law. 


Tauntom 

V. 
GOFORTH. 


After  hearing  Carter  for  the  administrators,  and  C.  F. 
Williams  for  Mr.  Jeyes^ 

Abbott,  C.  J.  said — We  do  not  think  that  the  death  of 
Mr.  Taunton f  pending  the  suit,  was  a  revocation  of  his  au- 
thority as  agent,  so  as  to  prevent  him  from  doing  that  which 
it  was  for  the  interest  of  the  person  whom  he  represented 
should  have  been  done,  namely,  to  have  obtained  possession 
of  the  postea.  Then,  with  respect  to  Mr.  Jeyes's  lien,  we 
think  he  has  at  least  a  lien  upon  the  postea  for  the  costs  of, 
the  trial  of  the  issue.    Whether  he  has  a  right  to  anything 

« 

more  must  depend  upon  what  has  passed  between  the  par- 
ties. Let  that  question,  and  the  mckle  of  making  out  Mr. 
Jeyes's  charges,  be  referred  to  the  Master;  and,  subject  to 
such  reference,  this  rule  will  be  made  absolute. 


Peji  Cur. 


Rule  absolute  (a)* 


'  (fl)  Vide  Montague's  Law  of  Lien,  53,  55,  and  7J;  3  Aik.  720;  and 
1  M.  &  S.  535. 
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Barrow,  Administratrix,  v.  Croft. 

Thursday^  MaRSDEN  t?.  SaMB. 

June  9.  ^ -. 

Whereajudg-  JiljNNING,  on 41  former  day,  obtained  a  rule  cidliDg  on 
T^eted  by  '^  ^^^  plaintiff  in  the  first  mentioned  case,  to  shew  cause  why 
the  proper  the  judgment-roll  therein  should  not  be  taken  off  the  file  of 
time,  bot  the    ^®  Court,  on  the  ground  that  it  was  not  brought  in  until 

judgment-roll  twenty-five  years  after  the  judgment  had  been  obtained, 
was  not  car-  ^  ^  ir      o 

ried  in  until     contrary  to  the  rule  of  Easter  Term,  5  W.  8c  M*  (a). 

twenty-five 

years  after-  ' 

wards,  the  £).  JP.  Jones  now  shewed  cause  on  affidavit,  stating  that 

to  have  it  judgments  had  been  obtained  in  both  actions  in  HUury, 
taken  off  the     1799  and  that  in  the  first  the  roll  was  marked  and  docketed 

file,  notwith-  1       •  1 

standing  the  by  the  proper  officer  at  the  time,  the  number  of  the  roil  ob- 
K  £.  5W.k  tained,  and  the  fees  paid,  although  it  was  not  filed  until 
'  Michaelmas  term  last.  He  contended  that  the  rule  of  court 
5  W.iL  M.  was  not  compulsory.  In  practice  the  rule  it 
not  strictly  observedi  and  rolls  are  often  receive<l  after  the 
time  mentioned  therein,  without  the  leave  of  the  Court, 
upon  paying  a  post  terminum  fee  to  the  officer.  Here  the 
judgment  was  actually  docketed  at  the  proper  time,  and 
therefore  no  prejudice  could  arise  to  a  purchaser,  unless  in 
consequence  of  his  own  negligence ;  for  this  was  notice  to 
him  of  the  existence  of  the  judgment  obtained  by  the  first 
plaintiff.  In  the  case  of  Odes  v.  IVoodward  (&),  relied  uppn 
on  the  other. side,  the  judgment  was  not  docketed^  and  that 
was  one  of  the  reasons  (according  to  the  report  of  the  case 
in  Salk.  87,  3  Salk.  116,)  why  the  Court  refused  to  permit 

(a)  By  which  "  every  attorney  ought  to  bring  them  (the  rolls)  into 
the  office  of  the  clerk  of  the  Treasury,  fairly  engrossed,  by  the  foUowing 
times;  that  is  to  say,  the  rolls  of  Trtntty,  Mkkaelmaif  and  Hilaty-' 
Terms,  before  the  essoin  day  of  every  subsequent  term,  and  the  rolls 
of  EasUr  before  the  first  day  of  Trinity  term.''  Vide  Tidd,  788,  8th 
ed.,  and  Archbold's  Pr.  206. 

(6)  9  Ld.  Raym.  &19. 
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Ihe  £Iing  of  the  roll.    Here  it  was  docketed,  and  no  pur-  1825. 

cfaaaer  couM  be  affected.     But  in  point  of  fact  the  plaintiff  ^'^^^'^^ 

in  the  second  of  th^e  actions  was  not  a  purchaser^  nor  could  9. 

he  in  any  r^pect  be  considered  as  such.  Caoft. 

Manmngp  contr4.  The  judgment- roll  cannot  be  brought 
in,  after  tweutj-five  years  have  elapsed,  without  the  special 
leave  of  the  Court.  If  this  be  not  so,  it  is  impossible  to 
say  wher^  the  limit  of  time  in  this  respect  is  to  stop,  and 
the  rule  of  5  TT.  8c  Af.,  which  is  sufficiently  positive  in  its 
terms,  will  be  altogether  nugatory.  According  to  the  report 
of  Odet  v«  Woodwardf  in  Lord  Rat^mond,  the  Court  held 
*'  that  by  the  course  of  the  Court,  all  rolls  of  the  former 
-term  ought  to  be  brought  into  the  office  before  the  essoin 
.day  of  the  subsequent  term ;  and  ought  to  be  bound  in  the 
bundle  of  rolls  of  the  former  term ;  and  that  is  the  reason 
why  all  acts  before  the  essoin  day  of  the  subsequent  term 
•re  looked  upon  as  the  acts  of  the  term  precedent;  and 
a  roll  cannot  be  brought  in  and  filed  post  ttrminum  without 
fhe  leave  of  the  Court."  In  that  report  of  the  case,  no 
potice  is  taken  of  the  fact  that  the  judgment  was  not  dock- 
eted. But  that  makes  do  difference  when  the  object  of  the 
rule  of  Court  is  considered.  Here,  the  plaintiff  in  the 
second  action  being  a  judgment  creditor,  he  must  be  con- 
sidered  in  the  same  situation  as  a  purchaser,  and  may  there- 
fore have  been  prejudiced  by  neglecting  to  bripg  in  the  roll. 

Abbott,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.     According  to  the  long  established  practice,  as  , 

certified  to  us  by  the  officers  of  the  Court,  what  is  now 
complained  of,  may  be  done.  Here  no  purchaser  could  be 
prejudiced,  because,  upon  inquiring  at  the  office,  it  would 
be  found  that  the  judgment  had  been  regularly  docketed  at 
the  proper  time ;  and  that  would  be  a  sufficient  notification 
to  him  not  to  pay  his  money.  If  indeed  a  purchaser  takes 
an  estate,  thinking  there  is  no  judgment  existing,  and  it  turns 
out  that  there  is  a  judgment  after  he  has  paid  his  money, 


CASES  IN  THE  KING  S  BENCH, 

then  indeed  he  might  be  prejudiced ;  but  that  is  quite  a  dif> 
ferent  case  from  this ;  for  here  it  cannot  be  said  that  a  judg- 
ment creditor  is  in  the  same  situation  as  a  purchaser.  There 
is  really  no  difficulty  in  the  case ;  but  we  think  that  .attomies 
should  take  care  to  carry  in  their  rolls  promptly.  Negli- 
gence in  this  respect  causes  a  great  deal  of  expensei  and. 
occupies  much  of  the  time  of  the  Court  unnecessarily ;'  and 
in  order  to  express  our  sense  of  the  negligence  in  this 
instance,  we  shall  discharge  the  rule  without  costs. 


Bay  LEY,  J. — The  circumstance  of  the  judgment  having 
been  docketed  in  proper  time,  seems  to  me  to  make  all  the 
difference.  If  there  had  been  a  purchaser  here,  and  he  had 
searched  at  the  office,  he  would  have  found  that  the  judg^ 
ment  had  been  docketed,  and  thus  he  could  have  sustained 
no  prejudice ;  but  if  a  purchaser  had  complained  that  he 
had  searched,  and  could  not  find  the  roll,  then,  with  refer- 
ence to  him,  the  Court  might  make  a  special  order  to  have 
the  roll  taken  off  the  file,  if  it  had  been  put  on  afterwards; 
but  here  the  party  applying  does  not  shew  that  he  is  entitled 
to  relief.  It  will  be  found  in  practice,  that  rolls  are  brought 
in  with  post  termini  according  to  the  number  of  terms  that 
have  elapsed. 

HoLKOYD,J.  and  Littledale,  J.  concurred. 

Rule  discharged,  but  without  costs* 


Dell  v.  Taylor  and  another. 


loan  action  for 

Soods  sold  and 
eliveredy  the 
Court  will  not  _^ 

compel  a  de-     JlHIS  was  an  action  for  a  quantity  of  copper  plates,  alleged 

allow  an  in-     ^^  ^^^^  heen  sold  and  delivered  by  the  plaintiff  to  the  de- 

•pectionofthe  fendants. 
goods  to  ena- 
ble the  plaio- 

uaFtogiveevi-      ^/^er  moved  for  a  rule,  calling  on  the  defendants  to  shew 

titj,  &c. 
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cause  why  they  should  not  permit  the  plaintiff  and  his  wit- 
nesses to  inspect  the  copper  plates  in  question,  for  the  pur- 
pose of  identifying  the  same,  and  giving  evidence  thereof  at 
the  trial.  The  ground  suggested  for  the  motion  was,  that 
the  plates  had  been  executed  in  great  haste,  and  delivered 
personally  by  the  plaintiff  to  the  defendants,  and  therefore 
without  the  assistance  of  the  Court  to  compel  the  defend- 
ants, to  produce  the  goods  for  the  inspection  of  the  wit- 
nesses, the  plaintiff  could  not  safely  proceed  to  trial,  the 
defence  anticipated,  being  that  the  work  was  improperly 
executed. 

Bay  LEY,  J.  (a). — This  is  an  application  of  the  first 
impression  in  a  court  of  law.  No  instance  is  to  be  found 
in  which  the  Court  has  ordered  an  inspection  to  either  party 
to  a  suit,  of.any  thing  which  is  not  the  common  property  of 
both.  This  is  not  like  the  case  of  an  agreement,  to  which 
either  of  the.  contracting  parties  may  have  access.  Appli- 
.  cation  may  be  made  to  the  defendant  for  leave  that  the 
plaintiff's  witnesses  shall  have  an  inspection  of  the  goods, 
and  if  he  refuses,  that  circumstance  may  be  given  in  evi- 
dence; but  I  am  not  aware  of  any  instance  in  which  a  de- 
fendant has  been  compelled  by  this  Court  to  give  evidence 
out  of  his  ovm  hands  to  affect  himself.  Terms  may  always 
be  imposed  on  a  plaintiff,  but  it  does  not  always  follow  that 
a  defendant  is  under  the  same  liability  unless  he  applies  for 
a  &vour.  If  the  plaintiff  is  entitled  to  any  relief  it  is  only 
in  equity. 

HoLBOYD,  J.  and  Littledale,  J.  concurred. 


Rule  refused. 


(a)  Abbott  J  C.  J.  was  absent. 


1 
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NiAS  V.  SpBATL£Y. 
Thurtday, 
June  9.       Upon  a  rule  for  setting  aside  a  judgment  for  irregularity, 

SdMttt^^^  it  appeared,  that  by  a  judge's  order,  dated  !6th  Jfril,  upon 
a  judge's  order  payment  of  debt  and  costs  on  or  before  two  o'clock  on  the 
pl«^^*^ii!r  foHowing  Wednesday^  all  further  proceedings  in  the  action 
a  given  cime^  ^ere  to  be  stayed,  the  defendant  agreeing,  in  default  of  such 
plead  withia  payment,  to  receive  a  declaration  and  to  plead  thereto  witfa- 
that  ume^  the  jj,  t|,g  fi^g^  f^ur  days  of  the  ensuing  term.  Defoult  having 
that  plaintiff  been  made  in  the  payment,  a  declaration  was  delivered,  and 
■n^ud'mOT^  the  defendant  having  neglected  to  plead  within  the  time 

without  giving  agreed  upon,  the  plaintiff  signed  judgment,  without  giving 

a  rule  to  plead.  i    «.       i     j  ' 

^        a  rule  to  plead. 

Chitty  shewed  cause.  It  is  laid  down  by  Mr.  Tidd^  who 
refers  to  the  rule  of  court  T.  5  apd  6  Geo.  ^.  upon  the  sub- 
ject, that  **  before  the  plaintiff  can  sign  judgment,  the  de- 
fendant must  have  notice  to  plead;  apd  unless  he  be  bound 
by  rule  of  court,  or  order  of  a  judge,  to  plead  by  a  time 
therein  limited,  a  rule  to  plead  must  be  entered  in  aH  cases, 
whether  the  defendant  have  appeared  or  not;  and  where  be 
has  appeared,  there  must  also  in  general  be  a  demand  of  a 
plea"  (a).  The  defendant  here  comes  within  one  of  the 
exceptions  there  mentioned,  for  he  was  bound  by  a  judge's 
order  to  plead  by  a  time  therein  limited.  The  practice 
upon  this  point  is  the  same  both  in  this  court  and  in  that  of 
C.  P.  In  Pearson  v.  Reynolds  (6)  this  court  held  that 
''  after  a  judge's  order  obtained  by  the  defendant  for  time 
to  plead,  and  no  plea  within  the  time,  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea  without  a  demand  of  it." 
In  Towers  v.  Powell  (c)  the  court  of  C.  P.  held  that  "  where 
time  to  plead  is  given,  no  rule  to  plead  is  necessary;"  and 
in  Cardozo  v.  Hardy  (jd)  that  where  the  defendants  had 

(a)  Tidd's  Prac.  8th  ed.  480 :  vide  1  Archbold,  181.  Sd  ed. 
(h)  4  East^  571.        (c)  1  H.  Bl.  8.        (d)  8  J.  B.  Moore,  880. 
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obtained  a  judge's  order  for  time  to  plead,  the  plaintiff 
might  aign  Judgment  without  either  a  rule  to  plead  or  a 
demand  of  plea.  Nor  is  this  new  practice,  for  in  an  old 
edition  of  the  rules  and  orders  of  K.  B.-  and  C.  P.,  it  is  said 
in  a  note  to  this  very  rule  of  court,  T.  5  and  6  Geo.  9^., 
*'  If  a  defendant  is  bound  by  rple  or  order  of  court,  to  plead 
by  a  time  therein  limited,  it  is  incumbent  on  him  to  plead 
by  such  time,  although  the  plaintiff  does  not  enter  any  rule 
to  plead,  or  call  for  a  plea"  (a). 

Jrchbold,  contri.  The  doctrine  laid  down  by  Mr.  Tidd 
is  not  supported  by  the  authorities  he  quotes.  With  one 
exception,  nwaxdy,  Star kie  v.  IVilkes  (6),  they  were  all  cases 
decided  in  the  court  of  Common  Pleas,  and  the  practice  of 
that  court  differs  materially  in  this  respect  from  the  practice 
of  this  court.  In  the  common  pleas  no  rule  for  judgment 
is  necessary ;  but  in  this  court  a  rule  for  judgment  must  be 
obtained  before  judgment  can  be  signed;  and  a  rule  to  plead 
is  equivalent  to  a  rule  for  judgment. 

Bayl£Y,  J. — 1  am  clearly  of  opinion  that  it  wa9  not 
necessary  for  the  plaintiff  to  give  any  rule  to  plead  in  this 
case.  The  notes  to  the  rule  of  court,  which  Mr.  Tidd  cites 
in  support  of  his  position,  are  of  considerable  authority  in 
themselves,  and  have  been  adopted  by  all  the  modem  books 
of  practice.  It  was  held  in  Brandon  v.  Payne  (c)  that 
plaintiff  may  sign  judgment  if  defendant  plead  in  abatement 
after  the  four  days,  although  no  rule  to  plead  has  been 
regularly  served,  the  reason  of  which  applies  to  this  case, 
because  the  ground  of  that  decision  was  that  a  party  may 
dispense  with  a  rule  to  plead,  and  that  he  had  there  done  so 
by  pleading  in  abatement.  So  it  was  held  in  Perry  v. 
Fisher  (d)  that  the  irregularity  of  giving  a  jvie  to  plead 
before  the  delivery  of  the  declaration,  is  waived  by  puttmg 
in  any  plea,  though  a  nullity.    Here  the  defendant  under* 

'(«)  Roles  and  Orders,  Sd  od.  1747,  in  notb. 

(6)  Crtmp.  Pr.  106.         <c)  1  T.  R.  680.         (b)  6  East,  M9. 
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took  tQ  plefid  within  the  first  four  days  of  the  term,  which 
-was  virtually  an  agreement  to  dispense  with  a  rule  to  plead; 
and  upon  that  ground  I  think  the  plaintiff  has  been  regular^ 
and  that  this  rule  ought  to  be  dischai^ed. 

•    HoLROYD,  J.  and  Littledale,  J.  concurred. 

Rule  discharged.  . 


Friday,  STEELE  V.  MaBT. 

June  10.  * 

Where  a  lease  THIS  was  an  action  of  debt  for  the  use  and  occupation  of 
M^di'^il^st  ^^^^^  premises  in  the  parish  of  St.  MarylerBone  in  the 
habendum  county  of  Middlesex.  Plea,  the  general  issue.  At  the  trial 
35th  AforcA  before  Abbott,  C.  J.  at  the  adjourned  Middlesex  sittmgs 
nam  last  past,"  ^flQY  last  Michaelmas  term  the  case  was  this: — By  inden- 
proved  that      tures  of  lease  purporting  to  have  been  made  on  25th  March, 

the  deed  was  jygg  between  William  Gooding,  the  elder,  William  Good- 
not  executed  '  ^  ' 

undl  some  fug,  the  younger,  James  Gooding  and  Sampson  Gooding  of 
date— Held ^  the  first  part,  and  John  Walker  of  the  second  part,  reciting 
Uiat  the  term  that  in  consideration  of  the  rents  and  covenants  therein  con- 
on  the  25th      tained,  on  the  lessees  part  to  be  paid  and  performed,  and 

JforcA,  1783,  (j^f  jjje  surrendering  and  eivinG:  up  to  be  cancelled  certain 
and  not  on  the  ^  ®  ©       &      r 

25th  March,  mdentures  of  lease  made  between  the  same  parties,  bearing 
1783.  jgjg  loth  April,  1776,  whereby  the  messuage  or  tenement, 

with  the  appurtenances  thereinafter  demised  and  leased  to 
the  said  John  Walker,  were  demised  for  a  term  of  thirty- 
five  years,  from  Lady-day  then  last,  lessors  demised  the 
premises  therein  particularly  described,  which  were  stated 
to  be  then  in  the  tenure  and  occupation  of  the  said  «/. 
Walker  or  his  undertenants,  &c.  to  hold  the  same  from  the 
feast  day  of  the  Annunciation  of  the  Blessed  Virgin  Mary, 
then  last  past,  for  and  during,  and  unto  the  full  end  and 
term  of  thirty-five  years,  then  next  ensuing  and  fully  to  be 
complete  and  ended,  paying  during  the  said  term  of  thirty- 
five  years,^  unto  the  ^aid  fT.  Gooding,  the  elder,  and  his 
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assigns,  if  be  should  so  long  live,  the  yearly  rent  oC  667.  on^ 
the£4th  Junty  £9th  September j  25th  Decem&er,  and  the 
26th  March,  by  even  and  equal  portions;  and  if  the  said 
fV,  Gooding,  the  elder,  should  happen  to  die  before  the  ex-  Mart; 
piration  of  that  demise,  then  paying  during  the  remainder 
of  the  term  from  his  death,  to  the  said  IV.  Gooding,  the 
younger,  J.  Gooding,  and  S.  Gooding,  their  respective  exe- 
cutors, &c.  the  yearly  rent  of  60/.  on  the  before  lastmen- 
tioneddays  of  payment,  the  first  payment  to  be  made  on' 
the  first  of  the  said  feast-days,  which  should  happen  .after 
the  decease  of  W.  Gooding  the  elder ;  yielding  and  paying 
also  during  the  aforesaid  term  of  thirty-five  years,  unto  fV, 
G.  the  younger,  J.  G.  and  S.  G.  their  executors,  &c.  the' 
ftirther  yearly  rent  of  15/.  at  the  beforementioned  days  of 
payment,  the  first  payment  thereof  to  begin  and  be  made 
upon  the  24th  day  of  Jufte  tiext  ensuing  the  date  thereof. 
Usual  covenants  for  payment  of  rent,  repairs,  8cc.  The  . 
lease  was  attested  in  the  usual  manner,  and  near  to  the  at* 
testation  was  the  following  memorandum  signed  by  all  the 
lessors  : — **  We  whose  names  are  under-mentioned  do  agree' 
to  the  within  writings,  that  the  said  John  Walker  for  the 
space  of  thirty-five  years  is  to  pay  60/.  per  year,  neat  money;  ^ 

and  to  prevent  any  dispute  which  might  arise,  we  have  indorsed 
the  same  from  hadif-day,  17Bd."  On  the  back  of  the  deed 
was  the  following  indorsement:  ''  Dated  the  1 0th  Mayy 
1783.''  By  an  under  lease  made  on  the  17th  December, 
1787,  Elizabeth  Lorymer  Walker »  daughter  of  John  Walker 
the  originaljessee  (who  had  died  in  the  interval)  demised 
the  premises  to  Joseph  Dale^  habendum  from  the  feast-day 
of  the  birth  of  our  Lord  Christ,  then  next  ensuing,  for  the 
term  of  twenty-nine  years,  and  one  quarter  of  a  year,  want- 
ing three  days,  at  the  yearly  rent  of  124/.  payable  quarterly.' 
It  appeared  that  the  plaintiff  had  married  E.  L.  Walker^ 
who  had  since  died,  and  that  the  defendant  had  been  in  pos*-' 
session  of  the  premises  in  question  by  assignment  from- 
Jaseph  Dale  from  the  25th  March,  1817,  until  the2dtb' 
March,  1818.     Under  these  circumstances  it  was  objected 
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on  the  part  of  the  defendant  that  the  plamtiff  had  no  in-^ 
terest  in  the  prembes  daring  the  time  for  which  the  action 
was  brought,  and  consequently  this  action  could  not  be 
maintained.  The  orginal  lease  purported  to  be  made  on 
the  26  th  March,  1783,  habendum  from  the  £5th  March 
then  laU  pa$t,  which  must  mean  £5th  March,  1782,  so 
that  the  term  of  thirty-fire  years  had  expired  on  the  26tb 
March,  1817j  nfter  which  the  plaintiff  had  no  interest  in 
the  premises.  The  Lord  Chief  Justice  was  however  of 
opinion  that  the  lease  must  be  construed  as  taking  effect 
from  the  day  of  its  execution,  which  being  after  the  25th 

« 

March,  1783,  was  an  answer  to  the  objection.  A  verdict 
was  found  for  the  plaintiff  subject  to  a  motion  to  enter  a 
nonsuit.  Marrj/at  having  in  Hilary  term  obtained  a  rule 
nisi, 

Gumey  (with  whom  was  Tiudal)  now  shewed  cause. 
.  The  original  lease  must  necessarily  be  construed  as  taking 
effect,  not  from  Lady^Uty,  1782,  but  Lady^day,  1783,  for 
otherwise  the  obvious  intention  of  the  parties  would  be^ 
defeated.  It  may  be  true  that  the  lease  in  fact  bears  date 
on  the  25th  March,  1783,  and  that  the  habendum  is  from 
Loify^Uiy  "  then  lait  pasi,*^  but  it  is  manifest  firom  the 
memorandum  near  the  attestation  and  the  indorsement  on 
the  deed  that  it  was  intended  to  take  effect  either  from  the 
25th  March,  1783,  or  from  the  10th  May  in  that  year, 
if  it  be  dear  that  the  lease  was  executed  after  the  day  it 
purports  to  bear  date,  it  b  to  be  construed  as  taking  effect 
from  the  day  of  its  execution :  Clayton's  case  (a).  Now 
both  the  memorandum  and  the  indorsement  are  evidence 
that  it  was  not  executed  until  after  the  day  of  the  date. 
The  parties  could  have  no  assignable  motive  forante-datiog 
the  lease,  for  Walher  the  lessee  was  at  the  time  this  lease 
was  granted  actually  in  possession  of  the  premises  under 
another  lease  from  the  same  parties,  several  years  of  which 
were  then  unexpired.    Jt  is  highly  probable  that  when  the 
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parties  met  to  execute  the  indentures,  the  date  *'  2£th 
March,  1783''  had  been  inserted;  and  therefore  in  order  to 
prevent  disputes  the  lessors  signed  the  memorandum  vhich 
appears  near  the  attestation.  If  there  could  be  any  doubt 
upon  the  point,  it  is  removed  by  the  stipulation  respecting 
the  payment  of  the  further  yearly  rent  of  15/. ;  for  it  is  cove- 
nanted, that  the  first  payment  thereof  shall  be  made  on 
the  d4th  day  of  June  '^  next  ensuing  the  date*'  of  the  lease* 
[He  was  here  stopped  by  tfie  Court.] 

Mairyat  and  Campbell,  contr^.  The  C!ourt  must  hold 
that  the  original  lease  expired  at  Lttdy^y,  18 17*  It'  can* 
not  be  doubted  that  the  habendum  is  from  Lady^dy  then 
last  past.  The  Lady-day  then  last  patt  would  be  the  !25th 
March,  1782,  for  the  lease  bears  date  the  25th  March, 
1783.  Extrinsic  evidence  is  inadmissible  to  explain  a  deed 
where  there  is  no  obscurity  on  the  face  of  it  The  Court 
is  to  look  to  the  habendum,  and  if  that  be  clear  and  expBcit, 
no  coUateral  matter  can  be  read  to  explain  its  meanmg^  and 
shew  that  a  different  date  ^as  intended  by  the  parties.  The 
attestation  relied  upon  on  the  other  nde  b  applicable  ratber 
to  the  time  when  the  lease  was  indorsed,  than  to  the  time 
of  its  execution,  and  nothing  can  be  inferred  from  the  in** 
dorsement  wkicb  can  have  any  operation. upon  tbe  body  of 
the  instrument.  If  there  had  been  any  latent  ambiguity  in 
the  habendum,  then  the  Court  might  look  to  other  parts  of 
the  deed,  in  order  to  effectuate  that  which  might  afjpear  to 
be  the  reasonable  construction,  but  here  no  ambiguity  exists. 
Tbe  memorandum  near  the  attestation  is'  itself  of  very 
doubtful  import,  and  certainly  does  not  control  the  Ian* 
guage  of  the  habendum.  What  proof  is  there  tbat  the  lease 
was  in  ftct  executed  after Mt  purports  to  bear  date?  No 
evidence  was  given  at  the  trial  to  shew  when  the  memo^ 
landum  and  indorsement  were  made;  and  therefore  the 
Court  cannot  presume  that  &ey  were  made  at  a  later  period 
inondfer  to  contradict  tbe  express  terms  of  tbe  instrument 
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iUelf.     But,  assiiming  that  they  were  made  afterwards,  they 
cannot  control  the  term  demised  by  the  lease. 

AbbotTi  C.  J. — There  is  no  doubt,  the  lease  will  take 
effect  from  the  day  of  the  delivery,  and  the  term  will  begin 
to  run  from  the  Lady-day  which  preceded  the  delivery  and 
not  from  the  Lady-day  previously  stated  at  the  commence- 
ment of  the  instrument.    We  are  therefore  to  see  whether 
there  is  any  satisfactory  proof  diat  this  instrument  was  exe-. 
cuted  after  Lady-day^   1 783,  for  if  there  was,  then  **  the 
feast  day  of  the  annunciation  of  the  Blessed  Virgin  Mary 
then  last  past"  will  be  the  feast  of  the  annunciation  in  1783. 
Was  there  ^y  such  evidence?    I  thought  at  the  trial  that 
there  was  abundance  of  most  satisfactory  evidence  upon 
that  point.     Looking  at  the  first  lease,  it  purports  to  have 
been  made  on  the  S5th  March^  1783,  in  consideration  of 
the  rents  and  covenants  which  it  contained,  and  of  the  sur* 
render  of  a  previous  lease  which  had  then  many  years  to 
run,  and  then  demises  the  premises  to  the  lessee  to  hold 
**  from  LaAf'^ay  now  last  past.**    It  is  not  a  very  common 
thing  to  make  a  lease  commence  from  the  year  preceding 
its  execution,  and  certainly  in  this  instance  there  could  be 
no  satisfactory  reason  for  doing  so,  as  the  lessee's  former 
term  had  not  expired,  and  it  is  probable  that  he  would  not 
surrender  the  old  until  the  new  lease  was  executed.    But 
the  terms  of  the  habendum  itself  lead  in  my  mind  to  the 
conclusion  that  the  lease  was  not  executed  until  some  time 
after  the  25th  March,  1783,  and  this  is  made  more  manifest 
by  the  manner  in  which  the  rents  are  reserved.    There  are 
two  rents  reserved,  one  of  60/.  and  the  other  of  15/.  and 
bodi  are  payable  quarterly;   but  the  first  quartiH'  of  the 
latter  rent  is  not  to  be  paid  until  the  24tb  June,  1783* 
Surely  this  is  decisivie  to  shew  that  it  was  the  intention  oi 
the  parties  that  the  term  was  to  commence  on  the  £5tk 
March,  1 783.   That  being  the  effect  of  the  contents  of  the 
instrument  itself,  let  us  see  what  the  memorandum,  near  the 
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attestation  imports.  It  is  signed  by  all  the  lessors,  and  is 
as  follows,  **  We  whose  names  are  undermentioned  do  agree 
to  the  within  writings  that  the  sM  John  fValker,  for  the  "" 

space  of  thirty*five  years,  is  to  pay  60/.  per  year  neat  money  ^  -Maat. 
atid  to  prevent  ^^y  dispute  which  might  arise^  we  Iiave.iu" 
dorsed  the  same  from  Lady-day,  178^."  The. meaning  of 
these  latter  words  is  certainly  not  very  precise,  but  giving 
any  sens^  we  can  to  them,  it  seems  to  me  it  must  neces- 
sarily be  taken  that  they  were  not  written  until  after  Lady* 
day,  1783.  If,  they  refer  to  any  other. indorsement  on  the 
lease  they  must  be .  understood  as  referring  to  , the  words 
''.dated  the  10th  of  Mtfy,  1783,"  and  that  would  be  evi- 
dence that  the  lease,  was  not  in  fact  executed  until  the  10th 
May,  1783.  Upon  the  whole  I  am  of  opinion  that  the 
plaintiff,  is  entitled  to  recover,  and  that  we  are  bound  to 
consider  the  term  as  not  expiring  until  Lady-day,  1818. 

BAYI.EY,  J. — I  am  of  Jhe. same. opinion.  The  defendant 
was  assignee  of  Joseph  Dale,  who  occupied  the  premises 
until  a  short  time  before  Lady-day,  18 17*  At  Lady-day 
in  that  year  the  defendant  entered  into  possession  and  oc- 
cupied until  Lady-day,  1818,  and  therefore  for  that  period 
of , time  he  is  liable  to  somebody  for  the  rent,  whether  he 
occupied  under  the  lease  or  not.  He  is  liable  either  to  the 
plaintiff  who^claims  under  Walker,  or  to  those  who  claim 
under  the  Goodings.  He  is  liable  to  the  plahitiff,  as 
Walker* $  representative, . if  the  term,  did  not  expire  until 
Lady-day,  18 18,.  but  to  Goodings*  representative  if  it  ex- 
pired at  LAc/y-cfoy,  1817.  It. is  contended  on  the  part  of 
t)]e;defendai%t  that  .the  lease  expired  at  Lady^day,  1817 ;  and 
the  foundatipn  of  that  argument  is,  that. the  date  in  the  first 
part  of  the  lease  is  Ladyzday^  1783,  and  that  the  habendum 
is  ''  to  hold  itom.Ladyr.daynoyn  last  past,".and  conjsiequently 
as  the  lease  begins,  to  run  at  Lady-day;.  1782,.  it  would 
expire  9X,  Lady-day,.  1817.  If  the  djse4.'was  really  executed 
on  the  25th  March,  1783,  cetUinly  tiie  Lady-day ,"  noYf 
last  past,"  would  be  Lady:  day,  1782.     But  it  may  happen 

VOL.  VI.  .  E  E 


CASES  IK  THE  KING  S  BENCH, 

m 

18S5.       that  though  a  leafe  is  dated  on  one  day,  jet  it  may  not  hate 
been  esecoted  until  a  subseqaent  day,  and  whenever  diis  is 
the  cas6|  if  it  can  be  established  that  it  was  not  executed 
on  the  day  it  bears  date,  but  at  some  subsequent  day,  th6 
terms  of  reference  as  to  time,  such  as  **  now''  or  ^'  then'^ 
or  **  henceforth,"  will  apply,  not  to  the  day  expressed  as  the 
date,  but  to  the  time  of  the  actual  delivery  of  the  deed,  and 
from  that  tiine  the  lease  will  take  effect    Tbis  is  laid  down 
in  Clayton's  case  (a).    In  that  case  indentures  of  demise 
were  engrossed,  beanng  date  the  26th  May,  the  25th  of 
Eiizabeih,  to  have  and  to  hold  for  three  years  from  hinee^ 
forth^  and  the  said  indentures  were  delivered  at  four  o'clock 
of  the  afternoon  the  20th  day  of  June  in  the  year  afonesaid^ 
and  the  qnestion  was  when  this  lease  by  computation  shouM 
have  its  beginning,  whether  from  the  day  of  the  date,  or  from 
the  delivery;  and  it  was  resolved  by  the  whole  court  "  that 
from  henceforth  shall  be  accounted  from  the  day  of  the 
delivery  of  the  indentures,  and  not  by  any  compatation  of 
date«  for,  from  henceforth  is  as  much  as  to  say  <'  from  the 
making,  or  from  the  time  of  the  delivery  oS  die  indentui^s," 
or  a  Gonfectione  prtesentiaoi,  for  the  confection  or  making 
of  the  lease  does  begin  by  the  delivery,  and  these  woi^s 
"  from  henceforth,  or  any  other  words  of  the  indenture  wet 
not  of  an  effect  or  force  until  delivery,  quia  tnditio  loqui 
facit  chitrtam."'    Apply  the  doctrine  of  that  ease  to  dus. 
There  it  is  said  that  from  «  henceforth"  means,  not  from 
the  26th  May^  but  from  the  20th  June;  and  for  the  same 
reason,  the  words  <<  now  hst  past''  wiB  mean  Ibe  day  on 
which  this  lease  was  executed,  and  not  the  25th  March, 
when  it  bears  date.    I  agree  that  there  must  be  some  evi- 
dence to  satisfy  the  Court  that  the  lease  was  not  executed 
on  the  day  it  bears  date;  but  in  this  case  tkere  Vras  abnm 
dtot  evidence  to  that  effect.    Now  if  the  oonstnicdon  con* 
tended  for  on  die  part  of  die  defendant  be  correct,  it  would 
be  rather  singular,  considering  the  manner  in  which  the  rent 
is  reserved,  that  the  term  should  commence  in  compntadon 
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of  (fane  from  die  aotecedent  year.   Why  shoold  it  commeBca        1 825. 
at  that  period  ?    If  the  lessee  had  actually  occupied  dm&ig       f^^^'^ 
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that  time,  he  must  have  paid  his  rent;  but  if  the  term  of  «. 

this  lease  is  to  be  computed  from  Lady-day^  178£,  the  Mj«t. 
effect  would  be  to  make  him  liable  to  the  payment  of  one 
year's  rent  over  again;  for  at  Mtdaummer^  178S,  he  would 
have  to  pay  five  quarters'  rent  instead  of  one,  which  ii  cer* 
tainly  not  according  to  the  ordinary  course  of  dealing  be* 
tween  landlord  and  tenant  But  there  is  uooo  this  lease  a 
memorandum  s^ed  by  the  only  persons  who  bad  an  ad^ 
verse  interest  in  this  queation,  which  declares  that  this  lease 
was  to  conmunce  from  Lady-dayf  1785,  for  a  period  of 
thirty-five  years  firom  that  date.  Now  if  this  bad  been  a 
verbal  declaration  instead  at  a  written  one  it  would  bave 
had  the  same  effect,  for  if  at  any  time  after  the  lease  bad 
been  executed  the  lessors  were  asked,  *'  was  this  lease  eze* 
cuM  on  the  £5tb  Biarchy  1783,  or  after  T  and  they  had 
said  it  was  executed  afterwards,  that  would  be  evidence  aa 
against  them  that  it  was  to  take  effect  from  the  Laiy^tf 
preceding  the  delivery.  If  their  verbri  dedaration  in  that 
respect  would  be  evidence  againajt  them,  i  fortiori  the  same 
declaration  in  writing  must  have  the  like  effect*  For  these 
reasons  I  am  of  opmion  that  we  are  justified  in  asaumbg 
that  the  lease  Was  not  executed  until  after  the  26th  Marehj 
1783,  and  that  the  wotds  *' now  last  past"  must  hanw 
reference  t6  that  date  absolutely.  - 

HoLEO  Y0,  J. — I  think  there  was  Teaionable  evidence  to 
go  to  the  jury  that  die  lease  was  eocecHted  after  the  day  it 
pacpmrts  to  bear  date.  If  that  be  ^so,  then  €lMyt6n*$  case  iv 
an  express  autheritf  to  shew  that  the  deed  is  to  take  effect 
ftMB  the  day  of  the  delivery  and  ndt  from  tiie  day  of  ^ 
date.  I  apprehend  it  to  be  perfectly  clear  diat «  perty  may 
shew  that  the  deed  was  delivered  on  a  different  day  firom 
thatoq  which  it  bears  date.  For  this  Oshey  v.  Sir  Patrick 
Hiclu  (a)  is  a  direct  authority.    That  was  an  action  of  cove* 

(a)  €ny.  9ae.i2e3. 
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nant  upon  an  indenture  dated  on  the  9th  October^  38  Eliz. 
to  have  the  moiety  of  a  quantity  of  corn  which  was  thai 
laden,  or  afterwards  should  be  laden,  in  a  certain  ship  on  a 
voyage  from  Dantzick  to,  Leghorn^  and  the  defendant 
pleadednhat  the  deed  was  sealed  and  delivered  on  the  £8th 
October  J  and  traversed  the  delivery  of  it  on  the  9th|  and 
judgment  was  given  for  the  defendant,  the  Court  saying, 
that  the  word  time  referred  to  the  time  of  the  essence  of  the 
deed,  by  the  delivery,  and  not  to  the  date ;  and  Fleming,  J. 
said,  **  if  one  covenants  ,that  J.  S.  shall  have  all  his  trees 
now  standing,  it  refers  to  the  trees  standing  at  the  time  of 
the.delivery ;  and  if  any  be  felled  after  the  date,  and  before 
theddivery,  he.hath  not  any  remedy  for  them."  ;  Now  that 
being  the  rule  of.  law,  the*  only  question  is  whether  there 
was  evidence  to  go  to  thejury.  in  this  case,  to  satisfy  them 
that  the  lease,  was  not  delivered  until  after  the  date.  I  am 
satisfied  that  there  is.  suffident  evidence  that  it  was  not  exe- 
cuted on  the  day  it  bears  date,  but  that  it  must  have  been 
executed  at  a  subsequent,  time,  aud  therefore  the  plaintilfs 
interest  was  not  determined  during  the  time  the  defendant 
was  in  the  occupation  of  the  premises. 


LiTTLEDALE,  J.— I  think,'  under  the  circumstances  of 
this  case/  we  must  assume  this  lease  to  have  been  executed 
after  the  date  £6th  MarcA,  1783;:  for  although,  prim&  facie, 
the  words  "  now  last  past",  would  refer  to  the  25lh  March, 
1782,  yet  if  there  is  sufficient  evidence  from  which  it  may  be 
presumed,  that  the  deed  was  not  actually  delivered  until  after 
the  day  it  bears  date,  then  the .  words  **  now  last  past,"  wilt, 
relate  to  the  25th.  March  preceding  the  time  of  delivering 
the  deed,  and  according,  to  the  authorities  cited,  the  deed 
will  take  effect  from .  the  day  of  the  delivery  and.  not  from 
the  day  of  the  date. 


Rule  dischai|(ed« 
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Skyring,  administratrix  of  G.  Skyring,  deceased, 

V.  Greenwood  and  Cox.    >  Friday^ 

June  10. 
X  HIS  was  an  action  for  money  had  and  received  by  the  Where  the 

defendants  to  the  use  of  the  intestate  in  his  lifetime,  and  to  ^^^ZTfJr^^ 

'  '  a  regiment 

the  use  of  the  plaintiff  as  administratrix,  since  his  decease,  gave  credit  in 
Plea,  non  assumpsit,  and  issue  thereon.     At  the  trial  before  count  with  an 

AhboHy  C.  J.  at  the  adioumed  sittings  in  Middlesex  after  ^^^f^  ^°  * 
I         ■  - .  I      ,  1  •  ...     foreign  sta- 

last  Michaelmas  term,  the  cause  was  tried  on  admissions,  m  don,  for  sums 

which  were  stated  the  following  facts:— The  plaintiff  was  ?^™on«yM 
,   ,  ,  o  ^  increased  pay 

administratrix  of  the. late  George  Skyririg,  who  had  been  a  and  allow- 
majorin  the  royal  artillery,  of  which  corps  the  defendants  were  f^(Ji|^'i  mTscon- 
paymasters,   and  held  their  appointment  by  commission,  struction  of  a 
In  1806  the  pay  of  the  whole  army  was  Axed  by  regulations,  he  supposed ' 

which  were  made  known  to  the  different  branches  of  the  ^^coj^cer  was 

entitled,  and 

service  by  general  orders  issuing  from  the  respective  proper  after  having 
departments.     The  general  order  for  the  ordnance  or  artil-  bv^"ije''^ai^d 
lery,  issued  from  head-quarters  at  Woolwich  on  i27th  i^«gu5/,  of  Ordnance 
1806,:  wa»  as  follows: — *^  His  Majesty  having  been  most  ^ould  not  be 
graciously  pleased  to  express  his  approval  of  the  classes  of  ?!**°^®^»  *"£ 
officers,   non-commissioned  officers,    and   gunner»  of  the  cer  to  remain 
royal  regiment  of  artillery,  partaking  of  the  advantages  in  '"r*?!?^'?"^*^ 
point  of  pay,  granted  to  the  infantry,  as  far  as  the  several  four  years:— 
ranks  of  one  service  correspond  with  those  pf  the  other,  to  „c^io'n*by  the 
commence  from  the  1st  Jii/y/  1806;  the  folloM»ing  rate  of  oflScer's  per- 
increase  to  the  pay  is  announced  in  orders,  and  attaches  to  sentative,  for 
the  invalid  battalions,  marching  battalions,  horse  brigade,  W  remaining 
foreign  and  the  King's. German  artillery,  viz.  (amongst  other  paymaster  was 
ranks)  captain  and  second  captain.  Is.  id.  per  diem;  two  jhe account  m 

shillings  per  diem  more  to  captains  having  the  brevet  rank  which  he  had 

-.  .  ij-.aj**         erroneously 

of  major  or  any  superior  rank ;  adjutants  and  quarter-masters,  ^^^^^  credit 

who  hold  two  commissions,  are  not  entitled  to  the  increase  for  the  in- 

creased  allow— 

of  pay.     First  gunners  are  entitled  to  the  same  increase  of  ances,andwas 

pay  as  gunners.    The  above  increase  of  pay  and  allowances  "°'  *'  'ff^^^ 

to  officers  are  granted  under  the  same  restrictions  as  the  latter  against 

the  demand. 
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I S2S.       allowimce  of  ooe  shilling  a  day  added  to  the  pay  of  subatteras 
^^^^^'^^      ID  1797,  and  consequently  the  difference  between  the  fonner 
^^  and  increased  rates  is  not  in  any  case  to  be  received  by  an 

Gbebawood.  officer  holding  more  than  one  military  commission  or  ap- 
pointment,  nor  to  give  claim  to  any  higher  half-pay^  on 
reduction.'^    The  regulations  of  1797  had  aho  been  pub- 
lished in  Kke  manner  by  a  general  order  of  the  S8tk  Ju/y  ia 
the  same  year,  of  which  the  following  is  a  copy: — *^  His 
Majesty  is  gradously  pleased  to  ord«r  that  from  the  25th  of 
hst  month  an  allowance  of  one  shilling  per  diem  shall  be 
made  to  each  captain,  first  lieutenant,  adjutant,  and  quarter- 
master, belonging  to  the  marching  and  invalid  battalions  of 
the  royal  regiment  of  infantry  artillery,  not  holding  another 
commission/*    The  intestate  G.  Styrifig  was  a  captain  in 
the  royal  regiment  of  artillery,  havhig  also  the  brevet  rank 
of  major  before  the  1st  January,  1817,  and  from  thence  to 
the  otli  Nbvember,  1 820,  when  he  obtained  the  regimental  rank 
of  major,  and  during  the  same  time  had  the  appointment  of 
brigade-major  of  the  garrison  of  Gibraltar.    There  had 
been  a  ninning  account  between  Major  Skyring  and  the 
defendants  from  the  1st  January,  1817,  to  theSlstDe- 
eember,  IB^O,  in  whicb  credit  was  allowed  to  him  for  his 
pay  to  the  5th  November,  1820,  including  therein  Is.  ]d, 
per  day  increase  of  captain's  pay  granted  by  the  order  of 
27th  August,  1806,  from  the  1st  January  to  the  51st  /)e- 
eember,  1817,  amounting  to  19^  15^.  5d.,  and  two  shillings 
a  day  increase,  granted  by  the  same  order  to  captain*  hav- 
mg  the  brevet  rank  ef  major,  from  the  Ist  January,  1817, 
to  the  5th  November,  1820,  amounting  to  140/.  10s.,  those 
two  sums  making  together  160/.  5s.  5d, ;  and  a  statement  of 
that  account  was  delivered  to  Miyor  Skyring^wXj  in  1821, 
and  there  appeared  due  to  him  on  the  balance  thereof  1 16/. 
9s.  7d.    Major  Skyring  was  allowed  credit  for  these  sums 
of  \s.  Id.  and  2s.  a  day  in  the.account,  in  conformity  with 
the  usage  which  prevailed  in  paying  other  officers  of  the 
regiment,  having  the  same  rank  and  appointment  during  tiM 
same  period,  and  which  usage  had  prevailed  from  the  datn 
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of  the  general  order  of  the  fi7th  AuguH,  1806,  and  accord-  JJ^ 
ing  to  which  all  rach  payments  have  been  allowed  by  Uic  g^^^^^^ 
Board  of  Ordnance  in  the  account  of  the  defendants  with  «. 

tbem  to  the  Slst  December,  1816.    In  the  month  of  De-     " 
cember^  IB\6,  the  Board  of  Ordnance  intimated  to  the  de- 
fendants that  they  would  not  allow  any  payments  of  the 
li.  Id.  and  2*.  a  day  to  oiBcers  having  the  rank  and  appoint- 
ment which  Major  Sk^g  had,  and  that  the  same  were  not 
wammted  by  the  general  order  of  27th  ^a^fitfr,  1806.  Thia 
iBtimation  was,  however,  not  communicated  to  Major  Sky" 
ring  in  any  other  manner  than  by  (he  defendants  ceasing  to 
allow  him  credit  for  the  K.  \d.  a  day  after  the  end  of  1817, 
and  writing  to  him  the  following  letter,  dated  8di  May,  1821. 
'«  Sir,— We  beg  to  acquaint  you  that  a  deduction  has  been 
made  by  the  Honorable  Surveyor  General  from  your  regi- 
mental pay,  and  which  has  been  confirmed  by  the  Board, 
of  391/.  145.  5d.  being  the  increase  of  U.  id.  and  2s.  brevet 
per  diem  granted  by  the  regulations  of  1816,  but  to  which 
it  appears  you  were  not  entitled,  havmg  held  the  aiq>oint- 
ment  of  brigade-major  at  Gibraltar  from  the  Ist  of  J«(y, 
1806,  to  the  5th  November,  J  820,  in  addition  to  your  com- 
miasion  as  an  officer  of  artillery.    We  have,  therefore,  to 
nqueat  you  will  make  a  remittance  for  the  a:bove  sura. 
Memorandum.— Increased  pay  U.  Id.  1st  July,  1806,  to 
Slst  December,  1816,  and  brevet  pay  %s.  per  day,  4th  June, 
1813,  to  5th  Nimmber,  182tf'.      Thesumof  39^.  14*. 5d. 
mentioned  in  this  letter  mcluded  the  l60i.  5$.  5d.  before 
mentioned.    The  Board  of  Ordnance  refused  to  allow  the 
defendants  any  payments  of  die  Is.  Id.  and  2«.  a  day  sub- 
sequent to  the  Slst  December,  1816.    The  running  account 
between  Major  Skyring  and  the  dcfendante  was  continued 
to  the  6th  December,  1822,  the  day  of  his  death,  during 
vrinch  time  his  pay  and  various  sums  oi^  oAer  accounts, 
received  and  paid  by  the  defendants  by  his  order,  were 
pbced  to  his  account,  but  no  statement  of  the  account  wae 
Miveied  to  him  by  the  defendants.    The  defendants^  aftet 
the  death  of  Major  Skyriug,  delivered  to  the  plamtiff 
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a  statement  of  their  account  with  him  ta  the  day  of  his 
death,  in  which  they  brought  fomi'ardy  and  amongst  other 
items  alloi^ed  him  credit  for,  the  ]  \6L  9<*  Id,  balance  due 
GaxENwooDi  ^^  ^^  former  statement  of  the  account,  and  charged  him 
with  the  aforesaid  sum  of  391/.  Ms.  5d.,  which  included  the 
160/.  5s.  5d.  as  aforesaid ;  but  the  charge  of  391/- 145. 5d: 
has   been   since  reduced  by  the   defendants  to  the  said 
160/*  55. 5d.,  which  latter  sum  the  defendants  claimed  a  right 
to  retain,  on  the  ground  of  their  having,  by  mistake,  allowed* 
to  Major  Skyring  \sAd.9.  day  from  the  1st  January  to  the 
31st  December,  \S17,  and  25.  per  day  from  the  1st  January, 
1817;  to  the  5th  November,  \B9jO,  making  the  amount  of 
160/.  5s,  5d.  as  ordnance  pay  beyond  the  amount  which  the 
ordnance  regulations  entitled  him  to  receive.     Under  theise' 
circumstances  it  was  contended,  that  as  the  defendants  had 
never  in  fact  received  the  increased  pay  and  allowances  for 
which  they  had  given'Major  Skyring  credit,  they  were  not 
bound  by  the  account  rendered  in  1821.     But  the  Lor^ 
Chief  Justice  was  of  opinion  that  the  account  then  rendered: 
was  an  admission  by  the  defendants  that  they  had  received 
the  alloM'ances  in  question  on  account  of  Major  Skyring, 
and  that  they  were  not  entitled  afterwards  to  withdraw  from 
that  admission,  on  the  ground  that  in  1 8 1 6  they  had  received 
a  communication  from  the  Board  of  Ordnance  that  the  ad- 
ditional  allowances  would  not  be  sanctioned,  which  com- 
munication they  had  never  intimated  to  the  major.     The 
jury  therefore,  under  his  lordship's  directions,  found  their 
verdict  for  the  plaintiff. 

Gurney,  in  Hilary  term,  obtained  a  rule  nisi  for  a  new 


trial,  against  which 


Scarlett  and  Bingham  now  shewed  cause.  There  are 
two  grounds  on  which  the  defence  set  up  by  the  defendants 
cannot  be  supported;  first,  admitting  that  the  credit  givcD 
by  them  to  Major  Skyring,  in  account,  w'as  allowed  under 
a  mistake,  stilly  as.it  took  place  with  full  knowledge  on  their 


Skyrino 
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part  of  all  the  circumstances  of  the  case,  it  is  too  late  to 
open  the  account  again;  and  second,  from  th^  peculiar 
Bituation\>f  the  defendants,  as  paymasters  of  the  regiment,  v. 

by  commission  from  the  crown,  they  are  estopped  from  say-  "*^^^* 
ing  that  the  sums  in  question  were  allowed  in  account  under 
a  mistake.  :  As  to  the  first  point,  there  can  be  no  doubt 
that, if  the  defendants  had  actually  paid  the  money  to  Major 
Skjfring  with  knowledge  of  all  the  circumstances,  but  under 
a  mistaken  view  of  his  rights,  and  though  the  money  was 
not  really  due  to  him,  still,  upon  decided  authorities,  they 
could  not  afterwards  .have  recovered  it  back:  Lowry  v. 
Bourdieu  (a),  Bilbie  v.  Lumky  (A),  and  Brisbane  v.  Da- 
cresic).  But  the  actual  payment  of  the  money  makes  no 
difference  in  the  principle  upon  which  this  doctrine'  is 
founded,  for  the  allowance  of  it  in  account  is  in  effect  the 
same  thing,  the  reasons  for  so  holding  in  the  one  case  being 
equally  applicable  in  the  other.  The  case  of  Jeffs '  v; 
Wood(d)  is  an  authority  for  saying  that  the  set-off  of  one 
sum  of  money  against  another,  in  balancing  an  accoiint,  is 
equivalent  to  payment.  Now,  did  the  defendants  give 
Major  Skyring  credit  with  full  knowledge  of  all  the  circum- 
stances f  In  the  first  place,  the  general  order  of  1 806  refers 
to  the  order  of  1797,  and  there  is  in  the  former  m  distinct 
notification  that  tlie  increased  rates  of  pay  and  allowance  to. 
officers  are  granted  under  the  same  restrictions  as  the  allow- 
ance of  one  shilling  a  day,  added  to  the  pay  of  subalterns' 
by  the  latter ;  and  consequently,  the  difference  between  the 
former  and  increased  rates  could  not  in  any  case  be  .received 
by  an  officer  .holding  more  than  one  military  commission  or 
appointment.  The  defendants,  therefore,  must  have  known 
that  the  appointment  of  brigade-major,  which  was  merely 
given  hy  the  commanding  officer  of  the  garrison,  and  revo- 
cable at  pleasure,  could  not  entitle  Major  Skj/ring  to  the 
additional  allowances.  But,  in  the  second  place,  the  de- 
fendants could  not  have  made  these  allowances  in  account. 

(fl)  Doug.  46T.  (h)  3  East,  469. 

(c)   5  Taunt.  143.  {d)  ^  P.  Witw.  1«8. 
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1825.       wider  any  mistake,  because  at  the  close  of  1816  die  Board 
'  'i"'^"*^      of  Ordnance  commuiiicated  to  theoi  that  these  pavments 
V.  would  not  be  allowed,  not  being  conformable  to  the  general 

GftBBHwooD.  ^f  j^f  Qf  1806.  This  coromuiucation  was  never  imparted 
to  Major  Shfring  until  1821,  and  in  the  interim,  notwith- 
standing the  notice  from  the  Board,  thej  go  on  ^ving  him 
credit  in  account  for  the  increased  allowances.  Ssrely,  wh 
der  such  circumstances,  and  after  so  many  years  had  elapsed, 
it  would  be  most  unreasonable  to  allow  the  defendants  to 
open  the  accounts  again  and  excuse  themselves  on  the 
ground  of  mistake.  Upon  this  point  the  observations  of 
Gibbs,J.  in  Brisbane  v.  Dacres,  are  most  pertinent  and  oob* 
^elusive.  Secondly,  however,  the  peculiar  situation  of  the 
defendants,  as  paymasters  of  the  corps,  estops  them  <rom 
saying  that  they  gave  the  major  credit  in  account  for  the 
increased  allowances  under  a  mistake.  As  paymasters  of 
the  regiment,  they  have  an  opportunity  of  exercising  their 
judgment  and  ascertaining  what  each  officer  is  entitled  to 
receive.  If  an  officer  on  a  foreign  station  exceeds  his  pay, 
they  are  not  bound  to  honour  his  drafts;  but  if  they  have 
funds  in  their  hands,  or  conceiving  that  the  officer  is  entitled 
to  two  shillings  a  day  increased  allowance,  make  payments 
to  him  on  that  footing,  the  law  will  not  allow  them 
afterwards  to  recover  the  money  back  on  the  ground  that 
they  have  made  a  mistake.  It  is  their  duty  to  know  tfadr 
own  rights  and  liabilities.  They  were  not  agents  for  the 
Board  of  Ordnance.  Government  issues  to  the  paymasters 
sufficient  money  to  pay  the  troops  conformably  to  the 
general  orders  notified  to  the  army ;  and  if  the  defendants, 
with  knowledge  (and  they  must  be  presumed  to  have  such 
knowledge)  of  what  each  officer  in  the  corps  is  entitled  to 
receive,  think  proper  to  give  an  officer  credit  for  more  than 
he  is  entitled  to  receive,  they  are  precluded  from  after- 
wards recovering  back  the  money,  on  the  ground  that 
they  had  not  in  fact  received  it  from  government.  The 
defendants  must  have  known  that  Major  Skyring^  aq  major 
of  brigade,  by  virtue  of  the  general  order  of  1806,  which 
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referred  to  that  of  1797*  was  not  entitled  to  an  increased  1825. 

allowance  in  respect  of  that  appointment,  and  therefore,  ^«*^>r<^ 

having  done  that  which  is  equivalent  to  payment,  it  is  to  be  '  J^"^ 

considered  as  a  voluntary  payment  in  their  own  wrong,  and  Oaisswoop. 
they  are  thereby  concluded. 

Gumey  and  Tindalj  contr4.  If  the  argument  on  the 
other  side  could  prevail,  it  might  have  the  effect  of  ruining 
a  paymaster,  who,  by  a  mistake  in  his  accounts,  may  have 
credited  the  officers  of  his  regiment  with  more  than  they 
are  entitled  to  receive.  Whatever  construction  may  be  put 
upon  the  general  orders  set  out  m  the  admissions,  that  is 
a  matter  wholly  out  of  the  present  case.  The  duty  of 
a  paymaster  is  only  to  pay,  to  the  officers  of  the  regiment, 
what  he  receives  from'  government,  and  beyond  that  he  can- 
not be  liable.  Here  the  defendants  are  appointed  paymas- 
ters to  this  regiment  by  the  Board  of  Ordnance,  and  all  they 
have  to  do  is,  to  hand  over  to  the  officers  the  money  which 
is  issued  for  pay  and  allowances.  For  the  convenience  of 
officers  on  foreign  stations,  accounts  are  opened  by  the 
paymaster ;  but  is  it  to  be  said  that  because  the  paymaster 
has  made  a  mistake  in  his  accounts,  and  given  credit  «to  an 
officer  for  money,  which  it  is  admitted  on  all  hands  he  was 
not  entitled  to  receive,  he  is  precluded  for  ever  from  setting 
the  mistake  right?  It  is  said  on  the  other  side  that  as 
a  party  who  has  actually  paid  money,  which  he  had  not 
leceived,  but  paid  it  with  a  full  knowledge  of  all  the  cir«  , 
cumstances,  cannot  maintain  an  action  to  recover  it  back, 
so  a  party,  who  has  given  credit  in  account  for  money  he 
has  not  received,  shall  not  be  at  liberty  at  any  time  to  rectify 
his  mistake.  Now  no  authority  has  been  cited  for  so  ex- 
tensive a  proposition  as  that.  It  would  be  carrying  the 
doctrine  of  Brubane  v.  Dacres,  and  other  cases  of  that 
class,  farther  than  general  grounds  of  reasoning  will  warrant. 
These  defendants  are  not  interested  in  disputing  the  propo- 
sition that  if  a  party,  with  fiill  knowledge  of  all  the  circum? 
stances,  Ktually  pays  over  money  which  he  has  not  received. 
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1825.  he  cannot  afterwards  set  himself  right ;  but  the  objection 
here  is,  that  the  money  has  never  been  paid  to  Major  Sky^ 
ring,  nor  has  it  been  received  by  the  defendants.  This  is 
GftE£NwooD.  3u  action  for  money  had  and  received.  Now,  how  can  it ' 
be  said  that  the  defendants  are  liable  to  such  an  action, 
when  the  money  has  never  come  to  their  hands  ?  [fitf y/^y,  J. 
The  foundation  of  the  action  for  money  had  and  received 
is,  where  the  party  has  either  actually  received  money  to 
the  use  of  another,  or  acknowledges  that  he  has  done  so.' 
Now  here  the  defendants  must  be  considered  as  having  ren- 
dered themselves  liable  to  such  an  action,  by  telling  Major 
Skyrifig  in  their  account*credit,  that  he  had  a  right  to  apply 
Ihese' additional  allowances  to  his  own  use,  and  regulate  his 
expenditure  accordingly.]  It  must  not  be  forgotten  that 
the  account  between  the  defendants  and  Major  Sky  ring  has 
been,  from  the  beginning  to  the  end,  a  running  account,  and 
it  is  rather  a  novel  proposition,  that  in  a  running  account, 
where  a  party  has  made  a  mistake,  it  shall  never  be  in  his 
power  to  rectify  it.  Surely,  whilst  the  matter  is  in  account; 
it  may  be  said  to  be  in  fieri,  and  until  the  account  is  finally 
nettled,  the  mistake  may  be  set  right. :  Suppose  .there  had 
been  a  mistake  in. calculating  the  number  of  days,  months, 
I  or  years,  in  bi*inging  out  the  gross  sunis,  fancied  to  be  due 

,  to  a  particular  officer  of  the  regiment,'  can  there  be  any  doubt 
.  that  the  paymaster  would  have  a  right  to  correct  his  mistake 
in  settling  the  ultimate  balance  ?  If  not,  then  upon  the 
same  principle  these  defendants  have  a  right  to  rectify  the 
mistake  into  which  they  have  fallen  by  erroneously  giving 
credit  to  Major  Skyring  for  increased  allowances,  to  which 
he  was  clearly  not  entitled.  This  cannot  be  disputed  as 
a  sound  rule  of  reason  and  justice,  unless  indeed  thie  Court 
adopts  the  second  v  proposition,  relied  upon  on  the  other 
side,  that  as  paymasters  the  defendants  are  estopped  from 
correcting  an  account  which  they  have  once  rendered. 
Now  there  is  no  just  reason  upon  which  that  argument  can 
stand.  Why  is  a  paymaster,  any  more  than  other  persons 
keeping  a  running  account  with  another,,  to  be  precluded/ 


Skyrino 
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from  correcting  a  mistake  in  mere  calculation  i    An  ordi- 
nary agent  has  tliis .  right,  but  ^  multo  fortiori  it  belongs  to 
the  paymaster  of  a  regiment,  v^hose  bare  duty  is  to  pay  .        v. 
what  he  receives,  without  any  other  obligation  than  beinj;  CraE«MwopD. 
the  hand  to  hand  over  the  government  money.  . 

I  •  .  .  . 

<  Abbott,  C.  J. — It  is  not  necessary  to  decide  that  a  per- 
son  who  has,  by  a  mistake  of  fact  or  of  law,  given  credit  to 
another  in  account  for  money  which  he  afterwards  finds  he 
himself  cannot  receive,  is  estopped,'  by'  the  account  s6  ren- 
dered, from  saying,  in  the  character  of  paymaster  of  a. regi- 
ment, that  the  money  was '  not  due  to  the  party ;  because 
there  is  a  particular,  fact  in  this  case,  on  which  I  formed  my 
judgoient  at  nisi  prius,  which  renders  it  immaterial  to  con- 
sider that  question.  The  defendants,  being  the. paymasters, 
received,'  in  the  course  of  their  duty,  sums  of  money  gene- 
rally from  government  for  the  corps,  without  rendering  any 
account  of  the  appropriation  of  them  until  ^aftepthey  had 
been  actually  appropriated.  That  was  the  'situation,  and 
duty  of  the  defendants.  ^  Certain  orders  having  been  issued 
by  the  Board  of  Ordnance  for  increasing  the  pay  of  the 
officers  in  the  artillery  corps,  the  defendants  placed  to  the 
credit  of  Major  Skyriugy  down  to  November,  IBSO/the 
increase  of  allowances  which  it  was  then  supposed  he  was 
entitled  to  have.  In  1821  he  finds  an  account  delivered, 
in  which  credit  is  given  to  him  for  all  these  sums,  making 
a  balance  in  his  Ceivour  of  116/.  9s.  7^.  Now,  if  Major 
Skyring  had  drawn  a  bill  for  that  balance  upon  the  defend- 
ants, and  they  had  paid  it,  or,  remaining  in  Englarid,  he  had 
received  the  amount,  I  take  it  to  be  quite  clear  that  the  de- 
fendants could  not  have  *  recovered  it  back  in  an  action  at 
law,  on  the  ground  that,  under  the  general  order  of  1806,  it 
was  not  due  to  the  major.  If  that  be  so,  I  am  of  opinion 
that  neither  could  they  set  it  off  as  against  the  demand  of 
Major  Skyring  or  his  personal  representatives,  arising  out 
of  monies  which  they  had  subsequently  received  on  his 
account.     The  defendants  afterwards  received   and.  paid 
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}8S5«       further  sums  on  Major  Skyruf^s  account,  from  tiine  to 

^•^^^^^  •     time,  and  in  the  resnit  all  claims  will  be  paid  off.  if  the  de< 

9.  fendairts  can  be  allowed  to  bring  back  the  sum  of  160/.  5s.  5iL 

GaBEHWooD.  jmj  charge  it  against  the  money  received  subscquendj  to 

May,  1821.  '  Now  the  particular  fact  belonging  to  this 

case,  and  upon  which  I  relied  at  the  trial,  and  which  induces 

me  still  to  be  of  the  same  opinion,  is,  that  in  the  year  J616 

the  defendants  were  informed  diat  the  Board  of  Ordnance 

would  not  allow  the  additional  pay  which  the  defendants 

had  given  Migo^  Shping  credit  for,  down  to  November, 

1820.    Although  informed  of  this  in  1816,  they  made  no 

communication  of  it  to  Major  Skyring^  but  left  him  wholly 

in  ignorance  of  it  until  May,  1821,  having  in  the  OMan  time 

given  him  credit  for  the  increased  allowances  until  the  latter 

end  of  1820.    It  appears  to  me  that  it  was  their  duty  to 

communicate  to  Major  Skyring  the  information  which  they 

had  themselves  received,  but  they  forebore  to  do  so;  and 

that  is  a  very  different  matter  from  makii^  a  mistake  in  an 

account,  and  discovering  afterwards  that  such  a  mbtake  had 

been  made.    By  abstaining  from  giving  any  intimation  to 

Major  Skyring  of  the  information  which  they  bad  received, 

they  suffered  him  to  go  on  ,for  four  years  upon  the  suppo* 

sition  that  he  was  entitled  to  these  increased  allowances^ 

It  is  of  great  importance  to  every  man,  and  not  the  leas  so 

to  o(^er8  in  the  army,  Uiat  they  should  not  be  led  to  sup^ 

pose  that  their  income  is  greater  than  it  reaUy  is.    Every 

prudent  man  accommodates  his  style  of  living  to  vriiat  he 

supposes  to  be  his  income.     If  therefore,  by  tfa^  negligente 

of  the  defendants,  they  have  allowed  Major  Skyring  to  aup^ 

poae  that  he  was  entided  to  those  increased  allowances^  I 

tfaink  justice  requires  that  they  should  not  be  {permitted  ikov 

to  deduct  theite  sums  from  the  subsequent  account  betwees 

tbem  and  tbe  deceased.    It  is  suggested  that  tius  decision 

may  have  the  effect  of  ruining  the  defendants,  bot  I  hope 

that  will  not  be  the  result.   Whatever  hardship  it  tinky  bring 

upon  ihem,  it  must  be  attributed  to  their  own  breach  d£ 

duty  in  forbenriflig  to  communicaite  to  Major  Skyrmg  dw 
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notice  given  by  Ae  Board  of  Ordnance  in  1816.    Had  tbcy     ^  1824* 

acted  otberwise.  the  case  miffht  have  been  different.    The     ^IT^*^^^^ 

Saraive 

onlj  other  hope  I  venture  to  express  is,  that  government  «u 

will  take  their  case  into  consideration.  Gewwwqoik 

Batlet,  J.— This  may  be  a  hard  case  on  the  defendants, 
bat  they  have  brought  it  entirely  upon  themselves.  This  is 
an  action  brought  to  recover  money  which  the  defeiidaDts 
had  received  for  the  use  of  the  plaintiff.  If  they  are  entitled 
to  insist  apon  a  setnoff,  they  have  an  answer  to  the  action, 
but  if  tli^  are  not,  dieii  the  pbuntiff  has  a  right  to  retain  the 
veidict.  The  foundation  of  their  setM>ff  is  this :  From  1816 
dowti  to  the  year-  IBWf  the  defondants  had  been  giving 
ciediit  to  Major  Skyring  for  various  sums  of  money  as  if  he 
were  entitled  to  them,  whereas  in  reality  he  was  not  entitled 
to  them  during  that  periods  The  answer  to  this  is,  that 
daring  the  wliole  of  that  time  the  defendmats  well  knew  they 
were  not  warranted  in  giving  hind  credit  for  any  of  those 
suass,  and  that  they  were  goitty  of  a  neglect  of  duty  in  not 
niakiiig  a  communication  to  Major  Skj^ring  of  the  absolute  * 
instructions  which  they  had  received  from  the  Board  of 
(Ordnance;  Now  if  they  had  told  him  promptly  that  he  was 
not  entitled  to  the  increased  allowances,  he  would  have  re* 
gulated  his  condnict  accordingly,  and  might  have  limited  the 
extent  of  his  expenditure^  Suppose  the  balance  of  the 
aceoant  delivered  in  1801  had'been  paid  to  Major  Skyrimg, 
and  there  had  been  no  subsequent  pay  received  by  the  de* 
fendants  for  bis  use,  and  they  had  brought  an  action  to 
recover  tliie  money  back  again,  on  the  ground  that  they  bad 
improperly  given  him  credit  for  itj  I  a»  of  opinion  they 
could  not  have  been  entitled  to  recover,  because  it  woaM 
be  an  answer  in  a  court  of  justice  for  Major  Skyring  to  say, 
**  I  aiever  desired  you  to  advance  me  the  money,  but  I 
merely  drew  for  it,  because  yoa  told  me  you  bad  received 
it  for  my  use.**  On  the  same  principle,  I  think,  that  as  they 
had  voluntarily  placed  the  money  to  die  credit  of  the  intee« 
tafe,  and  thereby  induced  him  to  suppose  it  was  his  own, 
they  are  not  now  at  liberty  to  retain  it  as  a  set-off  against 
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the  demand  made  by  his  personal  representatives  for  money 
which  .has  subsequently  accrued  due.  It  may  be  a  hard 
case  upon  the  defendants,  but  as  the  blame  attaches  origi- 
nally to  their  own  conduct,  and  as  it  might  work  injustice  to 
Major  Ski^ringj  or  his  representatives,  if  we  were  to  hold 
that  the  defendants  might  now  reimburse,  themselves  out  of 
money  in  their  hands,  I  think  the  defendants  have  no  right 
to  complain. 


HoJLROYD,  J. — I  am  of  the  same  opinion.  This  is. an 
action  for  money  had  and  received  by  the  defendants  to  the 
plaintiff's  use  since  the  year  18l6,  and  the  plaintiff  has  a 
right  to  recover,  unless  the  defendants:  have  a  debt  aglinst 
the  intestate  which  they  can  setoff.  Now  in  182 J,  an 
account  is  delivered  to  Major  Skyrhtg  giving  him  credit.for 
money  due  to  him,  minus  sums  which  the  defendants  had 
paid  -to  his  order,  leaving  a  balance  in .  his  favour' .  of 
116/.  Qs.  ld*j  but  it  is  insisted  that  as  in  that  account  credit 
was  given  to  him  for  allowances  to  which  he  was  not  entitled, 
tjie; defendants  have  a  right  to  open  the  account  ^ain  and 
setoff  those  allowances  against  the  balance  subsequently 
accruing  in  their  hands.  For  the  reasons  already  given  >  by 
the  Court  I  think  they  ought  not  to  be  allowed  so  to  do. 
Suppose  the  balance  admitted  to  be  due  in  1821  had  been 
paid)  and  money  belonging  to  the  major  had  come  subse- 
quently into  the  hands  of  the  defendants,  I  think  they  could 
not  have  recovered  back  the  balance  whichthey  had.so.paid 
after  they  had  admitted  it  was  so  due  to  him. of  :bis..Qwn 
right ;  but  although  they  had  not  in  fact  paid  it,  still  tbeis 
own  acknowledgment  that  it  was  due,  concludes  them  from 
saying  that  it  was  a  mistake,  particularly  after  the  commu- 
nication which  they  had  received  from  the  Board  of  Ord- 
nance in  1816,  and  which  they  wrongfully  kept  from  the 
deceased.  I  therefore  think  that  the  defendants  had  no  debt 
which  they  could  set  off,  and  consequently  that  the  verdict 
in  this  case  was  perfectly  right  (ci ). 

Rule  discharged. 
(a)  Liiikdale,  J.  WM  absent. 
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1825, 


^radXey  v.  Arthur.  Tuesday, 

1 RESPASS    for    an    assault    and    false  imprisonmeut.  a  coloDei  in  a 
Pleas,  first,  not  guilty.     Second,  in  justification,  that  de-  jcg/ment  on 
fendant  was  a  commissioned  officer,  that  is  to  say,  a  lieute-  appointed 
aant-colonel  in  the  King's  army,  and  as  such  o£Scer  was  tendant^f  a" 
employed  in  the  King's  service,  and  had  the  military  com-  colony,  and, 
nand,  conduct,  care,  government  and  direction  of  certain  of  gucfa  of  His 
the  King's  land  forces,  then  employed  in  the  King's  service,  ^^jcst/s  sub- 
m  parts  beyond  the  seas,  to  wit,  at  Honduras,  in  North  now  armed,  or 
America  ;  that  plaintiff  was  a  commissioned  officer,  that  is  "^  for**he*^ 
to  say,  a  major  in  the  King's  army,  and  as  such  officer  was  defence  of  tbe^ 
employed  in  the  King's  service,  and  serving  among  the  King's  ^f^er  actitiz 
land  forces  at  Hotiduras,  and  was  under  the  military  orders  ^^^  as^mih- 
«>d  command  and  the  government  and  direction  of  defendant  ^LTJnd 

as  such  officer  as  aforesaid  at  Honduras ;  that  defendant  civil  superm- 

•  tendaot  some 

being  such  officer,  and  so  employed,  and  having. such  com-  years,  bis  re- 
mand, &c.  as  aforesaid,  and  plaintiff  being  such  officer,  and  di^Q^rd  ^ 
so  employed,  and  serving  and  being  under  such  orders,  &c.  and  be  was  re- 
as  aforesaid,  plaintiff,  a  little  before  the  time  when.  Sec.  to  ^y.  but  he 
wit,  on  the  same  day  and  year,  did,  contrary  to  his  duty  as  ^.^^l^'  ^^^' 
sa<;h  officer,  endeavour  to  excite  and  Jtir  up  a  mutiny  among  capacities  by 
the  King's  forces  at  Honduras,  in  breach  of  good  order  and  J  homt S^' 
military  disciplbe,  whereupon  defendant  put  plaintiff  under  iu  the  colony: 
arrest,  &c.    Third,  the  same,  only  charging  that  plaintiff  did  Jjj^  ^npoin^ 
without  any  lawful  authority  assume  to  himself  the  command  ^^^^  to  com- 
ofjthe  land  forces  at  Honduras*    Fourth,  the  same,  only  sons  armed  for 


chaiiging  that  plaintiff  did  refuse  to  obey  a  certain  military  J{j®  ^j^"**  ®^ 

order  of  defendant  as  such  officer  as  aforesaid,  which  order  gave  bim  a 

extended  to  plaintiff  in  respect  of  his  duty  as  such  officer  as  |^^^,V^lUbl 

aibr^aid,  and  which  order  it  was  the  duty  of  plaintiff  to  King's  troops 

have  obeyed.    Three  other  pleas  similar,  only  describing  i^^  ^^^  ^q[  ^^^ 

plaintiff  as  His  Majesty's  commandant  of  the  garrison  at  ^^"^  I".^^^^  ^ 
Honduras.    Replication,  de  mjuri^  suft,  with  a  new  assign-  ment  of  his  re- 

oient  that  defendant  on  other  days  and  on  other  occasions,  |\^^'uc"ion 

▼OL.  VI.  F  F  to  half-pay. 
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and  for  a  much  longer  time  than  wa»  lawful  or  necessary  for 
the  causes  in  the  pleas  mentioned,  to  wit,  on  1st  June^  1 820, 
t^.  and  from  thence  continually  for  a  long  time,  to  wit,  for  nine 

Ar'thub.  months  thence  following,  wrongfully  imprisoned  plaintiff 
without  any  lawful  authority.  Or  any  reasonable  or  probable 
^ause  whatsoever.  To  this  new  assignment  there  were 
several  special  pleas,  but  as  the  case  did  not  turn  upon 
ehem,  it  is  not  necessary  to  set  them  out.  At  the  tiial  be* 
fore  Abbott,  C«  J.>  at  the  London  adjourned  sittings  after 
last  Trinity  term,  the  facts  detailed  in  evidence  were  these. 
The  defendant  was  a  major  in  the  7th  West  India  Regi- 
ment quartered  at  Honduras,  and  was,  in  the  month  of  July, 
1814,  appointed  by  the  Duke  of  Manchester,  then  governor 
of  Jumaiea,  His  Majesty's  superintendant  of  the  British 
settlement  at  Honduras^  by  which  appointment  he  was 
directed  to  take  under  his  protection  the  interest  of  His 
Majesty's  subjects  resident  at  that  place.  About  the  same 
period  he  received  from  General  FuUer,  then  c<MDmmdeff 
of  the  forces  in  the  island  of  Jamaica  and  its  d6pendencies> 
of  which  Ho9iduras  was  one,  the  following  written,  i^poim* 
ment : — **  I  do  hereby  constitute  and  appoint  you,  the  said 
George  Arthur,  to  command  such  of  His  Majesty's  subjects 
as  are  now  armed,  or  may  hereafter  arm,  for  the  defence  of 
the  settlers  of  the  bay  of  Honduras;  you  are,  therefore,  as 
commandant,  to  take  upon  you  the  care  and  charge  accord* 
ingly."  Having  received  these  appointments,  the  defendant 
took  upon  himself  these  offices,  and  from  that  time  acted  as 
military  commandant  at  Honduras,  and  as  such  issued  all 
orders  down  to  the  period  of  his  quitting  the  settlement  in 
1822.  In  1817  the  defendant  had  been  appointed  lieute-^ 
nant-colonel  of  the  York  Chasseurs,  which  regiment  waa 
disbanded  in  1819,  and  with  the  fact  of  which  diibandmept 
he  was  acquainted  on  the  24th  of  August  ia  that  year ;  but 
lie  continued  nevertheless  to  ^ct  as  mflifary  commandant  of 
Honduras.  In  March,  1820,  the  plamtiff,  who  was  tbea 
lieutenant-colonel  of  the  2d  West  India  Regiment,  on  full 
pay,  was  quartered  at  Honduras,  and  believing  that  die  de« 
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fendant^  by  the  disbandBient  of  the  York  Chasseurs,  had  lost 
his  roititary  comraaDd,  and  that  the  right  of  command  had 
thereby  devolved  upon  himself  as  the  officer  next  in  rank,  he 
refused  to  obey  an  order  issued  by  the  defendant  for  a 
general  meeting  of  the  officers  at  Honduras,  at  ten  o'clock 
OB  tbe^Sd  of  May^  1820,  and  he  himself  issued  a  counter 
order  for  a  similar  meeting  at  his  own  quarters  at  the  same 
imj  and  hour ;  and  for  Ais  alleged  misconduct  he  was  put 
uBder  arrest  by  the  defendant.  Sir  Henry  Torrens,  Sir 
Herieri  Taylor,  and  several  other  military  men,  gave  it  as 
their  opinion,  that  where  an  officer  at  the  same  time  holds 
a  commission  in  a  regiment  aod  a  military  command  in  a 
settlement,  his  military  command  is  not  affected  by  the  dis- 
bandment  of  his  regiment,  but  continues  unaltered,  although . 
his  regimental  rank  is  gone.  This  evidence  was  objected  to 
OB  the  part  of  the  plaintiff,  but  was  admitted  ,by  the  Lord 
(3nef  Justice.  It  was  ako  in  evidence  that  die  commander 
of  the  ibices  at  Jamaica  had  authority  to  appoint  the  mili« 
tary  coflMmadant  at  Honduras,  aad  that  the  defendant  was 
recognised,  both  before  and  after  the  disbandment  of  his 
regiment,  as  well  in  the  settlement  as  by  the  authorities  at 
hone,  as  the  military  comanandant  at  Honduras.  After 
having  put  the  plaintiff  under  arrest,  the  defendant  forwarded 
tO'Oeaerel  Wtdhtr,  the  then  commander  of  the  forces  at 
Jmnaica,  dispatches  U4>on  the  subject,  which  were  forwarded 
by  43eneral  Walker  to  tke  commander-in«cbief  for  his  dime* 
tions ,  and  in  the  result  the  plaintiff  was  dismissed  from  His^ 
Ma|eDty*B  service.  The  plaintiff  waft  continued  under 
arrest  for  some  time  after  the  defendant  knew  that  he  had 
bee»  dismissed  from  the  service.  The  Lord  Chief  Justice 
wa»  of  opinion,  upon  this  evidence,  that  the  feet  that  the  de- 
fendant vuM  die  commanding  officer  at  Honduras  Vit  the  time 
when  be  pnt  the  plaintiff  under  arrest,  was  sufficiently  esta- 
blishad,  and,  consequendy,  that  the  pleas  of  justiffcation 
vaere  made  out ;  but  he  left  it  to  the  jury  to  say,  whether  the 
defendant  bad  not  detained  the  plaintiff  und<er  arrest  for  a 
longer  period  than  he  had  any  right  to  do,  after  he  kne^  that 
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he  had  Ueen  dismissed  from  the  service.  The  jury  found 
their  verdict  for  the  defendant  upon  the  pleas  of  justifica- 
tion, and  for  the  plaintiff  upon  the  new  assignment,  with 
100/.  damages. 

Brougham,  in  Michaelmas  term  last,  obtained  a  rule  nisi 
for  a  new  trial  upon  two  grounds :  first,  that  the  opinions  of 
the  military  oflicers  with  respect  to  the  usage  in  the  army, 
had  been  improperly  received  in  evidence ;  and  second,  that 
the  defiendant  having  lost  his  commission  by  the  disbandment 
of  his  regiment,  had  thereby  necessarily  lost  his  military 
command  also,  and  consequently  could  not  be  the  com^- 
manding  oflicer  at  Honduras  at  the  time  when  he  put  the 
plaintiff  under  arrest. 

'  Copky,  A.O.,  Gumeyy  and  Parke,  shewed  cause.  The 
only  question  in  this  case  is,  whether  the  defendant  was  or 
was  not  the  superior  officer  at  Honduras,  at  the  time  when 
he  issued  that  order,  for  the  disobedience  of  which  he  found 

• 

it  necessary  to  place  the  plaintiff  under  arrest.  That  the 
order  so  issued  was  lawful  in  itself,  and  that  itwasclis- 
obeyed,  is  admitted ;  the  argument  is  that  the  plaintiff  had 
no  authority  to  issue  it.  Now  the  first  clause  in  the  Mutmy 
Act  declares,  '^  that  any  person  who  shall  disobey  any  law- 
ful command  of  his  superior  officer,  or  shall  desert  his 
Majesty's  service,  whether  such  offence  shall  be  committed . 
within  this  realm,  or  in  any  other  of  his  Majesty's  dominions, 
or  in  foreign  parts  upon  land  or  upon  the  sea,  shall  suffer 
death,  or  such  other  punishment  as  by  a  court-martial  shall 
be  awarded :''  and  the  Articles  of  War  declare,  '^  that 
whenever  any  officer  or  soldier  shall  commit  a  crime  de- 
serving a  punishment,  he  shall  by  his  commanding  officer' 
be  put  in  arrest  if  an  officer,  or  if  a  non^9mmissioned  officer 
or  soldiier,  be  imprisoned  until  he  shall  be  either  tried  by 
a  court- diartial,  or  shall  be  lawfully  discharged  by  a  proper 
authority."  Then  do  the  facts  of  this  case  bring  it  within 
these  provisions  ?     In  other,  words,  what  is  the  effect  and . 
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operatidn  of  these  provisions  f     By  the  Mutiny  Act  the 
King  is  enabled  to  maintain  a  standing  army  in  time  of 
peace,  but  he  regulates  and  controls  that  army  by  virtue  of 
his  prerogative,  and  it  is  that  which  vests  in  him  the  sole 
command  of  all  the  forces  in  the  kingdom.    The  appoint- 
ment of  all  the  subordinate  officers  is  in  him,  and  upon  him 
their  relative  rank  depends.     There  is,  consequently,  no 
written  law  either  for  the  definition  or  regulation  of  military 
authority;  the  whole  rests  exclusively  upon  usage.    Then 
what  was  the  usage,  prevailing  in  the  army  and  recognised 
by  the  crown,  applicable  to  the  present  Case  ?  .  That  was  a 
question  of  evidence,  and  accordingly  evidence  was  produced 
clearly  establishing  that  the  usage  in  the  army  is  to  appoint 
those  officers  to  military  commands  who  already  held  regi- 
mental commissions,  and  that  when  they  were  so  appointed, 
the  loss  of  the  latter  by  means  of  the  disbandment  of  a 
reginaent  did  not  deprive  them  of  the  former.    Then,  was 
that  evidence  admissible  according  to  the  general  rules  and 
principles  of  law  ?      Baritis  v.  Keppel  (a)   is  an  express 
authority  to  shew  that  it  was.     That  was  an  action  hy  a 
Serjeant  in  the  second  regiment  of  Guards,  stationed  in  Ger- 
many, against  his  commanding  officer,  a  major,  commanding 
the  second  battalion  of  the  same  regiment,  for  reducing  him 
to  the  ranks,  as  a  punishment  for  his  disobedience  of  orders. 
There  was  a  spcfcial  case  reserved  for  the  opinion  of  the 
court,  which  stated,  **  that  by  the  Articles  of  War,  non- 
commissioned officers  may  be  discharged  as  private  soldiers, 
either  by  order  of  the  colonel  of  the  regiment,  or  by  the 
sentence  of  a  regimental  court-martial ;  that  it  is  generally 
and  universally  understood  in  the  army,  that  the  whole 
power  of  the  colonel  devolves,  in  his  absence,  on  the  com- 
manding officer  for  the  time  being,  and  that  in  fact  such 
commanding  officer*  ranks  as  colonel,  atid  always  acts  as 
such:  and  that  by  the  constant  custom  and  practice  of  the 
anny,  the  commanding  officer  for  the  time  being  hath  alwaya 
made  seijeants,  and  broke  or  reduced  them  in  the  same 

(a)  2  WiU.  314. 
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mimiier  as  the  colonel  bitnself  might  have  ifone  if  actnaliy 
present"  There,  the  usage  of  ^e  anny  being  stated  in  die 
case  as  a  foct,  must  have  been  ccHisidered  by  all  yarties  as 
Abthub.  pit>per  and  legitimate  evidence ;  here,  the  usage  of  die  army 
was  deposed  to  by  v^itnesses  the  most  cafmble  of  knowing 
it  correctly,  and  was  properly  admitted  in  evidence.  Then 
upon  that  evidence  it  clearly  followed^  that  the  defendant 
being  a  commissioned  officer,  and  being  appointed  superio- 
tendant  of  Hophduras,  became  ipso  facto,  necessarily*  and 
by  virtue  of  his  office  as.  superintepdaat,  the  commander  lo 
chief,  or  supreme  military  commander  in  the  colony;  and 
^ven  if  that  were  not  so,  still  his  appointment  by  General 
fW/er,  who  it  was  proved  had  authority  to  make  that  ap» 
pointment,  undoubtedly  conferred  upon  him  the  supremie 
command;  and  he  was  recognised,  both  in  the  col<my,  and 
by  tbe^  audioritieB  at  home,  as  the  commandant,  after  his 
regiment  had  been  disbanded.  If  any  doubt  existed  as  to 
the  power  of  General  Fuller  to  make  the  appointment,  it 
is  removed  by  the  Articles  of  War,  which  state, ''  that  coio* 
nels,  majors,  captains,  and  other  mferior  officers  serving  by 
commission  from  the  govem(Nrs,  lieutenants,  or  deputy 
governors,  or  presidents  of  the  council  for  the  time  beiqg 
of  our  said  provinces  and  colonies  in  iforth  America,  shall 
on  all  detachments,  courts-martial,  or  other  duty  wherao 
they  may  be  employed  in  conjunction  with  our  regular 
forces^  have  rank  next  after  all  officers  of  the  fifce  rank 
servmg  by  commissions."  Upon  the  whole,  therefore,  it 
seems  clear,  first,  that  the  defendant  was»  by  the  usage  of  the 
army,  the  superior  officer  when  he  issued  the  order  which 
the  plamtiff  thought  proper  to  disobey;  and,  second,  that 
evidence  of  that  usage  was  properly  admissible  to  prove 
that  fact.  Upon  both  grounds,  consequently,  tins  rule 
^   must  be  discharged. 

Brougham,  J.  Evam,  and  Cameron,  contrsL  This  ap- 
plication  must  fail,  and  the  verdict  must  stand  unaltered,  tf 
it  has  been  shewn  by  proper  evidence,  oat  the  defendant 
was  a  military  officer,  holding  a  supreme  niiilitary  command 
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St  the  dme  wheD  he  placed  the  pluntiff  under  arrest;  be- 
caase,  in  that  case,  the  pleas  of  justification  have  been  made 
out.  Now,  firsty  this  has  not  been  shewn  at  all.  When  a 
nan  insists  upon  his  right  to  exercise  a  military  command, 
he  must  prove  two  things ;  first,  that  he  is,  himself,  a  per- 
son capable  of  holding  such  command,  and  second,  that  he 
has  rec^ved  it  from  a  person  capable  of  conferring  it.  That 
the  crown,  by  virtve  of  its  prerogative,  has  power  to  appoint 
'  any  man,  even  a  mere  civil  person,  to  a  military  command, 
cannot,  nor  need  be  disputed;  but  it  cannot  ^delegate  that 
power :  and  even  if  it  could,  there  was  no  evidence  in  this 
case  that  it  did  delegate,  either  to  the  Duke  of  Manchester^ 
or  to  General  Fuller,  the  power  of  granting  commissions. 
There  are  many  circumstances  strongly  tending  to  shew, 
that  the  crown,  without  the  authority  of  parliament,  cannot 
delegate  to  any  subject  the  power  of  granting  a  commission 
in  the  army.  It  is  by  the  statute  13  and  14  Car.  ^. 
0.  3.  a.  £.,  that  the  lords  lieutenants  of  counties  are  em- 
powered to  grant  commissions  in  the  militia.  It  is  by 
special  authority,  conferred  by  statute,  that  the  East  India 
Company  are  enabled  to  grant  commissions  to  cadets  to 
liold  military  appointments,  although  they  have,  in  other 
mspects,  the  complete  government  and  territorial  authority 
m  Jjtdui.  It  is  by  the  statute  1  and  £  TT.  ft  M.  st.  e. 
c.  £.  s.  2.,  that  the  lords  commissioners  of  the  admiralty 
are  invested  with  the  same  power  to  grant  commissions, 
as  had  been  formerly  possessed,  also  under  the  authority  of 
the  statute  law,  by  the  Lord  High  Admiral.  These  are  idl 
pregnant  authorities  for  saying  that,#without  the  authority 
of  parliament,  no  subject  can,  even  by  the  delegation  of  the 
crown,  legally  and  constitutionally  take  upon  himself  to 
grant  a  commission;  and  if  so,  the  defendant  was  invested 
with  no  military  command,  by  virtue  of  the  appointment  of 
General  Fuller;  and  then  the  recognition  of  him  by  the 
authorities  at  home,  or  even  by  the  crown  itself,  as  the  com- 
mandant of  the  forces  at  Honduras  has  no  weight,  because 
sttch  a  recognition  could  not  better  an  authority  naught  it 
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ita  inception.    For  the  same  reason  the  plea  justifying  the 
defendant's  act  as  commandant  of  the  forces  at  Honduras 
must  fail.  .  There  is  no  such  rank  known  in  the  army  aa 
that  of  commandant;  it  is  a  mere  civil  title  applicable  to 
the  senior  o£Scer  in  the  place.    It  is  a  mere  appointment^ 
and  if  it  gave  the  defendant  the  power  and  rank  which  he 
assumed  upon  the  strength  of  it,  it  would  follow  that  a  non* 
commissioned  officer,  holding  such  an  appointment,  might 
command  a  commissioned  officer,  which  would  be  at  once 
to  subvert  all  jnilitary  rank,  and  to  exceed  the  prerogative  of 
the  crown  itself.    The  Mutiny  Act  provides  that  commis- 
sioned officers  only  shall  sit  upon  courts-martial,  and  the 
Articles  of  War  provide  (section  18.)  '^  that  all  conunissiona 
granted  by  the  King,  or  by  any  of  his  generals  from  him, 
^hail  be  entered  in  the  books  of  the  Secretary  at  War,  or 
Commissary  General,  otherwise  they  will  not  be  allowed  of;" 
but  there  was  no  evidence  to  shew,  either  that  the  defend- 
ant's commission  was  granted  by  a  general,  or  that  it  was 
entered  in  the  books  of  the  Secretary  at  War  or  Commissary 
General:  it  was,  therefore,  in  fact  no  commission  at  all;  as 
a  mere  civil  appointment  it  might  be  good,  but  as  a  military 
command  it  was  void.     But,  if  General  FuUer  had  the 
power  to  grant  the  defendant  a  commission,  it  is  clear  that 
be  had  no  such  intention,  for  his  appointment  is  not  couched 
in  the  language  invariably  used  by  the  crown  when  confer-. 
![ing  a  ipilitary  command.     His  language  is,  "  to  command 
Quch  of  his  Majesty's  subjects  as  are  now  armed,  or  may 
hereafter  arm  for  the  defence  of  the  settlers  at  Honduras;^ 
the  language  of  the  crown  is, "  to  command  officers  and 
soldiers,  armies  and  forces:"  and  the  latter  words  are  found 
both  in  the  Mutiny  Act  and  in  the  Articles  of  War,  as  de- 
noting a  regular  military  force,  which  the  former  wonls  by 
no  means  denote.     But  again,  if  General  Fuller  was  both 
qiialifi^d  and  minded  to  grant,  and  the  defendant  was  at  one 
time  qualified  to  hold,  a  regular  commission,  still,  die  mo- 
ment his  regiment  was  disbanded  and  himself  reduced  to 
<?alf-pay,  he   lost  that  qualification,    and  had  no  longer 
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authority  either  to  command  the  troops,  or  to  put  the 
plaintiff  under  arrest    A  half-pay  o£Scer  is,  in  the  proper 
sense  of  the  word,  no  officer  at  all ;  he  is  no  longer  amenable 
to  martial  law  himself,  and  has  no  authority  to  command 
those  that  are:  for  it  would  be  a  monstrous  and  alarming 
proposition  indeed  to  say  that  a  man  could  govern  others, 
by  a  code  so  absolute  and  arbitrary,  who  was  himself 
not  subject  to  any  of  its  provisions.    When  a  military  man 
is  reduced  to  half-pay,  he  ipso  facto  loses  his  military  cha- 
racter. Bowler  v.  Owetf(a),  where  the  question  being  whe-. 
ther  the  defendant,  who  was  an  out-pensioner  of  Chelsea' 
hospital,  was  within  the  protection  of  that  clause  of  the 
Mutiny  Act  which  provides  that  no  soldier  or  officer  ia 
the  Kmg*s  service  shall  be  arrested  for  any  debt  under  80/., 
the  Court  held  that  he  was  not,  became  he  was  not  subject 
to  military  discipline,  but  to  the  control  of  the  commissioners 
only.     Second,  the  evidence  of  usage,  without  which  the 
defendant  made  out  no  case,  was  not  properly  receiv- 
able.   The  question  at  issue  was,  whether  the  defendant 
was  or  was  not,  fry  2aw,  the  commanding  officer  at  Honduras, 
and  upon  such  a  question  mere  military  usage  could  not  be 
admissible  in  evidence,  one  way  or  the  other*     Barwis  v« 
Keppel  (6)  has  been  cited  contri,  but  that  case  is  distinguish- 
able from  the  present  in  three  important  particulars.     First, 
the>  usage  there  was  admitted  by  consent  of  both  parties  as 
an  undisputed  fact  in  the  case,  therefore  its  admissibility  as 
legal  evidence  was  not  the  subject  of  argument  at  the  bar, 
or  of  decision  by  the  bench.     Secondly,  that  was  an  action 
on  the  case  for  reducing  an  officer  to  the  ranks,  and  usage, 
therefore,  might  be  receivable  to  shew  that  the  act  com- 
plained of  was  done  legally,  and  consequently  without  malice; 
there  the  plaintiff  was  only  deprived  of  his  pay,  here  he  has 
been  deprived  of  his  liberty.     Thirdly,  the  plaintiff  and 
defendant  there  were  properly  liable  to  martial  law  and  not 
to  the  ciril  law,  and  it  was  upon  that  principle  that  the  case 
was  decided:  here  the  defendant  was  not  himself  liable  to 
(a)  Barnes,  432.  {h)  3  Wils.  314. 
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18fi5.       martiiU  law,  and  therefore  had  no«  authority  over  the  pbuntiff 
^^^^      who  was.    That  distinction  ia  foh^ibly  pointed  out  by  Lord 
V.  Loughborough  in  his  judjgmen^  in  the  case  of  Grant  ▼• 

Abjboe.     Gould  (a).    '*  Where  martial  law  prevails/'  said  that  learned 
Judge»  ^'  the. authority  under  which  it  is  exercised  cUims  a. 
jurisdiction  over  all  military  persons,  in  all  circumstances. 
Even  their  debts  are  subject  to  an.  inquiry  by  a  military 
authority;  every  species  of  offence,  committed  by  any  per* 
son  who  appertains  to  the  army,  is  tried,  not  by  a  civil 
judicature,  but  by  the  judicature  of  the  regiment  or  corpa 
to  which  he  belongs."    Now  that  Barms  %.  Keppel  (b)  was 
decided  upon  that  distinction,  is  clear  from  the  language  of 
the  Court  there,  for  they  said, ''  By  the  act  of  parliament  to 
punish  mutiny  and  desertion,  the  King's  power  to  make 
Articles  of  War  is  confined  to  his  own  dominions;  when 
his  army  is  out  of  his  dominions,  he  acts  by  virtue  of  his 
prerogative,  and  without  the  statute  or  Articles  of  War) 
and  therefore  you  cannot  argue  upon  either  of  them,  for 
they  are  both  to  be  laid  out  of  this  case."    The  dangerous 
results  likely  to  flow  from  a  too  extended  admission  of  evi« 
dence  of  usage,  are  well  pointed  out  in  the  case  of  Sheppard 
V.  Gomold(c)^    The  question  there  was,  whether  certain 
goods  that  had  been  saved  from  wreck  were  liable  to  ton^" 
laige  and  poundage,  and  the  Lord  Chief  Justice,  afler 
shewing  that  the  language  of  the  statute  did  not  apply  to 
the  case,  thus  proceeded :  **  The  second  objection  is,  diat 
the  King's  officers,  by  usage,  have  had  in  several  Kings* 
times,  the  duties  of  tonnage  and  poundage  from  wrecks* 
We  desired  to  see  ancient  precedents  of  that  iisage,  but 
eould  see  but  one  in  the  time  of  King  James,  and  some  in 
the  time  of  the  last  King,  which  are  so  new  that  they  are 
not  considerable.    Where  the  penning  of  a  sjtatute  is  dubi- 
dns,  long  usage  is  a  just  medium  to  expound  it  by;  for  jus 
et  aorma  loqueudi  is  governed  by  usage,  and  the  meaning 
Of  thmgs  spoken  or  written  must  be,  as  it  hath  constantly 
been  received  to  be,  by  common  acceptation.     But  if  usage 
(a)  3  U.  BL  60.  (^)  2  Wils.  S14.  («)  Vaugfaan,  159. 
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hadi  been  mgamst  the  obvioes  meaning  of  an  act  ef  pariia* 
watrnM,  by  the  vulgar  and  common  acceptation  of  the  iivorcls^ 
then  il  is  rather  an  oppression  of  those  concerned^  than  an 
exposition  of  ike  act,  especially  as  tiie  usage  may  be  eir* 
eumsCanced.  As,  for  instance,  the  customers  seize  a  man's 
goods  under  preleace  of  a  duty  against  law,  and  thereby 
depri^  him  of  the  use  of  his  goods,  until  he  regains  them 
by  law,  which  must  be  by  ^igaging  in  a  suit  with  the  King; 
rather  dnn  do  so,  he  is  content  lo  pay  what  is  demanded 
for  the  King.  By  this  usage  all  the  goods  in  the  land  may 
be  charged  with  the  duties  of  tonnage  and  poundage;  'for 
when  the  concem  is  not  great,  most  men  QS  put  to  it)  will 
rather  pay  n  Uttie  wrongfully,  than  free  themselves  from  it 
over-cfaargeably.'*  This  is  just  reasoning,  and  it  applies  to 
the  present  case;  for  if  men  will  submit  to  an  ancient 
though  illegal  tax,  nrther  than  incur  the  temporary  inconve- 
niences of  a  law-suit,  i  fortiori  will  they  yield  to  a  pretended 
usage,  though  set  up  for  the  first  time,  radier  than  incur  Ae 
sudden  and  irreparable  loss  arising  from  being  deprived,  at 
a  moment's  notice,  of  the  rank  and  maintenance  whidi 
they  hold  in  the  army. 


Abbott,  C.  J.— -I  am  of  opinion  that  this  rule  must  be 

discharged.    It  has  been  admitted  that  die  defendant  at  the 

tiase  when  he  received  his  appointments  from  the  Duke  of 

Manchester  und  General  FuUer^  whatever  the  nature  and 

effect  of  those  appointments  might  be,  was  a  person  capable 

of  holding  a  military  command ;  and  indeed  that  could  not 

reasonably  be  denied,  because  he  was  then  a  commissioned 

officer  in  the  King's  army,  and  on  full  pay.    Then,  as  he 

was  a  person  capable  of  holding  a  military  command,  the 

question  is,  was  any  military  command  given  him  f    He  yn» 

first  appointed,  by  the  Duke  of  Manchesier,  superintendant 

at  Hondmras.    That  was  a  civil  appointment.    He  was 

'  then,  almost  at  the  same  moment,  appointed  by  General 

Fuller,  who  was  then  the  commanding  officer  on  that  sta^ 

tioD,  ^  to  command  such  of  His  Majest/s  subjects  ar  aie 
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now  armed|  or  may  hereafter  arni|  for  the  defence  of  tfie 
settlers  of  Honduras/*  and  ''  as  commandant^  to' take  upon 
himself  the  care  and  charge  accordingly."  It  has  been  said, 
and  I  believe  truly,  that  the  language  there  used  is  not  con- 
formable to  the  language  used  by  the  crown  when  granting 
military  commissions  properly  so  called ;  but  it  nevertheless 
appears  to  me  clearly  to  import  that  the  defendant  was  to 
take  the  command  of  all  the  forces  at  Handurasy  soldiers  as 
well  as  others,  and  consequently  that  that  appointment 
vested  in  him  the  supreme  military  command^  connected 
with  the  supreme  civil  authority  previously  conferred  upon 
him  by  the  Duke  of  Manchester.  But  it  has  been  further 
said,  that  even  admitting  that  to  be  so,  still  when  the  regi* 
ment  in  which  be  was  commissioned  was  disbtfnded^  and. he 
was  reduced  to  half-pay,  he  ipso  facto  lost,  not  only  his  re- 
gimental rank,  but  his  capability  of  exercising  those  military 
powers  which  he  might  properly  have  exercised  before. 
Now,  the. command  and  regulation  of  the  army  beiongmg 
exclusively  to  the  king,  is  a  matter  for  his  disci^Qn  and 
authority,  except  so  far  as  that  discretion  and  authority  are 
regulated  and  controlled  by  the  law  of  the  land ;  therefore  in 
construing  and  defining  that  discretion  and  authority,  we 
must  look  to  the  Mutiny  Act,  and  to  the  Articles  of  War, 
which  emanate  from  the  King  under  the  authority  of  the 
Mutiny  Act,  and  to  those  only.  The  Mutiny  Act  con- 
tains nothing  upon  this  subject,  and  the  Articles  of  War  do 
not,  in  my  opinion,  throw  any  light  upon  it  Neither  of 
them,  certainly,  contains  any  thing  to  shew,  that  a  person 
originally  well  appointed  to  a  military  command,  which,  as  I 
have  already  stated,  I  conceive  the  defendant  to  have  been, 
loses  that  command  by  the  mere  circumstance  of  the  regi- 
ment in  which  he  held  a  commission  being  disbanded  and 
himself  reduced  tp  half-pay.  There  is,  then,  no  authority 
for  saying  that  any  such, consequence  ensues,  and  on  the 
contrary,  it  seems  to  me,  that  a  command  so  received  must 
be  considered  as  enuring,  until  it  is  withdrawn  by  the  act  of 
y^.^.  ^^^g  himself.  The  defendant's  situation  as  commandant 
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at  Honduras  hdd  no  connection  with  his  situation  as  colonel 

I 

of  a  regiment,  for  his  regiment  was  not  stationed  at  Hon" 
d/uras*     If  the  disbanding  of  his  regiment  put  an  end  to 
his  authority  as  commandant,  it  must  ha^e  had  that  opera- 
tion instanter ;   the  effects  of  ^which  would  be  highly  mis- 
chievous ;  for  not  only  would  it  be  uncertain  for  some  time 
who  was  to  succeed  to  the  command,  but  every  act  done  by 
him,  i{  he  continued  the  actual  command,  during  the  interval 
of  the  disbandment  taking  place,  and  the  official  notification 
of  that  fact,  would  be  void.    I  do  not  rely,  to  any  great 
extent,  upon  the  opinions  expressed  by  Sir  Henry  Torrens 
and  others  at  the  trial ;  though,  coming  from  persons  so  well 
informed  upon  the  subject,  they  certainly  claimed  respect; 
but  the  fact,  distinctly  proved,  that  subsequent  to  the  know- 
ledge of  the  disbanding  of  his  regiment,  the  defendant  con- 
tinued to  be  recognised  by  the  authorities  both  at  home  and 
abroad,  as  commandant  of  Honduras,  seems  to  me  most 
important,  for  that  recognition  in  the  result  became  the  re-* 
cognition  of  the  King  himself,  who,  upon  a  reference  of  the 
question  to   himself,    supported   the   authority  exercised' 
by  the  defendant,  and  reprobated  its  resistance   by  the 
plfuntiff,  by  dismissing  the  latter  from  the  service.     Then, 
as  there  is  no  rule  of  law,  and  no  written  authority  to  be 
found,  which  forbids  our  giving  effect  to  the  plain  and  une- 
quivocal intention  of  the  crown,  (in  whom  the  sole  command 
of  the  army  is  vested,)  upon  the  subject,  we  are,  in  my  opi- 
nion, bound  to  say,  that  the  arrest  of  the  plaintiff  by  the  de- 
fendant was  a  lawful  act,  and  consequently  that  the  pleas  of 
justification  have  been  made  out,  and  this  rule  must  be  dis- 
charged. 

Bay  LEY,  J« — I  am  of  the  same  opinion.  It  seems  to 
me  that  we  should  not  be  warranted  in  holding  that  the 
authority  conferred  upon  the  defendant  had  terminated,  but 
that  it  continued  at  the  time  when  he  ordered  the  plaintiff 
into  arrest.  If  the  Mutiny  Act  or  the  Articles  of  War  had. 
lipiited  the  powers  of  the  Duke  of  Manchester  and  General 
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JRdkr,  and  ted  pointed  out  to  theai  certain  persons  upon 
wkoni  aloiie  tluey  should  confer  the  command,  toy  appoint- 
9.  ment  made  by  either  of  those  individuals  in  opposition  to 

Artauju  tiiQ^  leslrictions  would  have  been  void.  But,  after  looking 
carefully  tfarcHigh  the  Mutmy  Act  and  the  Articles  of  War 
mik  this  view,  I  am  satisfied  that  they  are  both  perfectly 
silent  upon  that  subject.  Then,  as  they  are  silent,  we 
are  not  only  entided  bat  bound  to  look  at  the'  usage,  for  by 
ao  dfidng  vre  may  be  enabled  to  form  our  judgment  of  the 
Cfltfe  more  correctly.  The  usage  shewed  that  a  mere  civil 
peiaon,  that  is  a  person  having  na  military  character,  eannot 
be  appoamled  to  a  mUitavy  coounaad ;  and  the  reason  I 
take  to  be,  thnt  such  a  person  could  not  be  expected  to  pos- 
sess the  knowledge  and  talents  which  are  incKspensable 
qualifijcaliotts  for  such  an  office.  But  it  also  shewed  that  a 
mHitary  officer,  whether  on  half  or  foU-pay,  may  be  so 
i^pointed,  wUch  seems  to  me  equally  reasonable,  because 
a  half*pay  officer  may  be  fairly  expected  to  have  the  same 
knowledge  and  talents,  and  to  be  equa^y  well  qualified  for 
the  office,  irith  a  full-pay  officer.  The  objection  then 
taken  b,  that,  a  half-pay  officer  is  not  amenable  to  a  eourt- 
'  martial.  Undoubtedly  it  has  been  so  decided,  but  I  appre- 
hend the  decision  applies  to  unemployed  half-pay  officers 
oolj.  Such  peraans  would  not  satisfy  the  description  of  the 
Mutiny  Act,  wUeh,  in  enumerating  the  parties  liable  to 
courtsrmartiid,  speaks  of  persons  ''  commissioned  or  in  pay 
as  officers.^^  But  empl&^ed  half-pay  officers  worid  satisfy 
that  descrtptien,  because,  though  they  are  not  '^  comaMs- 
sioned,''  they  are  '^  in  pay,  as  officers*"  Whether  Ihe  de- 
fendant received  pay  in  respect  of  his  situation  as  cooii- 
mandant,  does  not  appear,  though  it  can  scarcely  be  doubted 
that  he  did;^  and  the  words ''  in  pay"  are,'in  my  jddgment, 

\  equivalent  to  the  word  **  employed*"    It  is  said  he  4xmiM 

not  be  employed,  because  he  was  not  amenable^  to  a  court- 
martial;  I  think  the  converse  of  the  proposition  would  be 
more  correct,  thathe  mast  have  been  amenable  to  a  court- 
martial,  because  he  was  employed.    An  unemployed  officer 
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awy  receive  no  pay  qua  officer,  bat  I  sfaoidd  presume  liiet 
every  officer  who  is  actually  employed  does  receive  pay 
qui  officer.     But  I  cannot  find  any  thing  in  the  Mutiny  Aet 
requiring  that  a  person  appointed  to  a  command  must  be  a     Akthtib. 
person  liable  to  courts-martial ;  and  even  if  the  defendant 
received  no  pay,  sttU  I  can  see  no  reason  why,  having  once 
duly  received  his  appointment,  he  should  not  continue  to 
hold  it.    At  the  time  of  his  appointment  he  was  an  officer 
on  full'*pay,  and  he  was  stationed  at  Honduras  not  as  a  com- 
missioned officer,  not  as-  an  officer  of  regimental  rank,  for 
his  regiment  was  absent  elsewhere,  but  as  a  staff  officer 
merely ;  and  as  a  staff  officer  he  would  deariy  be  entitled  to 
pay.    The  disbanding  of  his  regiment,  and  the  consequent 
lieduction  of  his  rank  and  pay  as  connected  with  the  regi- 
ment, would  not  deprive  him  of  military  knowledge  arid 
talent  for  his  appointment  as  commandant;   and  it  must 
have  been  in  consequence  of  that  military  knowledge  and 
talent  that  he  received  that  appointment.    Then  why  should 
the  disbanding  of  his  regiment  have  the  effect  of  depriving 
bim  of  his  rank  as  commandant  i  It  would,  id  my  opinion, 
be  mischievous,  to  hold,  that  a  circumstance  so  accidental  in 
itself,  and  so  perfectly  unconnected  with  the  station  where 
he  was,  should  have  the  operation  both  of  releasing  him 
from  all  obligation  to  perform  his  military  service,  and  of 
preventing  him  from  all   power  to   exercise  his  military 
authority,  in  that  place   to  which  he  had  been  legally 
appointed.    I  am  satisfied  that  that  can  only  be  effected  by 
bis  being  legularly  and  properly  superseded  by  the  crown. 
Th6  crown,  in  tlie  exercise  of  its  prerogative,  appoints  par- 
ticular individuals  to  hold  the  chief  military  command  in 
particular  districts,  and  to  those  individuals  it  of  necessity 
delegates  the  power  of  appointing  the  subordinate  officers 
within  their  respective  districts.    If  a  subordinate  officer 
tho^  appointed  were,  at  however  critical  a  juncture,*  neoes- 
sarQy  to  lose  his  command  the  moment  he  received  intelli- 
gence that  his  regiment,  quartered  at  a  distance,  had  been 
disbanded,  the  consequences  would  be  most  injurious.    The 
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officer  commanding  the  district  may,  upon;  receipt  of  sudi 
intelligence,  supersede  him,  should  he  thmk  it  for  the  inte- 
rest of  the  service  so  to  do^  and  appoint  another  in  his  room; 
hut  to  hold  that  the  authority  were,  ipso  facto,  at  an  end, 
would  be  highly  mischievous*  The  result  of  the  inqm^  at 
head-quarters  shews  what  sense  the  crown  entertained  of' 
this  transaction,  and  that  sense  ought  to  prevail,  and  to 
decide  the  question  now,  unless  it  militates  i^bst  that  law 
which  regulates  the  rights  of  the  army.  For  these  reasons 
I  am  of  opinion  that  the  defendant  was  still  invested  with 
the  right  of  command  when  he  issued  the  order  which  die 
plaintiff  disobeyed ;  that  in  disobeying  that  order  the  plaintiff 
was  guilty  of  a  breach  of  duty  for  which  he  was  liable  to 
arresti;  and  consequently  that  he  cannot  recover  in  the  pre- 
sent action,  except  upon  the  new  assignment.  The  present' 
rule,  therefore,  ought  clearly  to  be  discharged. 


HoLBOYD,  J.  concurred. 

LiTTLEPALE,  J.  having  been  of  counsel  in  the  case, 
fvhile  at  the  bar,  declined  giving  any  opmion. 

Rule  disdiarged. 


In  re  Taylor,  Gent,  one  &c. 


A  penoawbo  ^  LDERSON  had  obtained  a  rule  calling  upon  Mr.  Tay^ 

holds  a  Bitaa-  fo^  mj  attorney  of  this  Court,  to  shew  cause  why  he  should 
tion,  and  re-  "^  '  -^ 

ceives  a  salary  not  be  struck  off  the  roll,  upon  affidavits  statmg  diat  Taylor 
mratfas  rar-  ^*^  articled  to  Richardson,  an  attorney  at  Knaresborovgh, 
veyor  of  in  November,  1814,  for  five  years ;  that  he  was  assigBed  by 

is  not  sai  juris  Richardton  to  Paweli,  another  attorney  in  the  same  place, 

to  enter  intoa  in  May,  1819,  for  the  residue  of  his  time ;  that  during  the- 
contract  for  ^f         •'z  >  a 

service  as  an  articled  clerk  to  an  attorney :  and,  where  a  person  so  situated,  was  articled 
to  an  attorney,  and  nominally  served  him  for  five  years,  retaining  his  situation  under 
government  all  the  time,  nnd  then  commenced  practising  as  an  attorney,  the  Court 
ordered  him  to  be  struck  off  the  roll. 


In  re 
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wiiole  of  those  five  years^  and  for  some  time  before,  Taylor 
heM  a  situation  under  government,  as  surveyor  of  assessed 
taxes  of  Claro  and  Ripfon^  at  a  very  considerable  salary ;  .Tayumu 
that  the  duties  of  that  situation  required  his  full  daily  em- 
ployment, and  that  for  the  purpose  of,  transacting  them  he 
rented  premises  in  Knaresborough ;  that  he  never  acted 
either  in  the  office  of  RUhardion  or  Powell  as  an  articled 
clerk,  or  performed  any  services  there  in  the  business  or 
profession  of  an  attorney;  and  that  he  was  discharged  from 
his  situation  under  government  in  Septemhtr^  1820,  in  con- 
sequence of  his  then  commencing  to  practise  as  an  attorney. 
The  affidavits  in  answer  were  these : — first,  of  Taylor,  which 
atated  that  his  office  of  surveyor  of  taxes  did  not  occupy 
more  than  one  fourth  of  his  time,  and  that  during  the  re- 
mainder of  his  time  he  was  studying  his  profession ;  that  he 
was  always  ready  and  willing  to  perform  any  service  both 
for  RickardwH  and  Powell,  and  that  he  did  perform,  some 
service  for  each,  in  writing  documents  and  taking  joumies.: 
then  of  Richardson  and  Powell,  which  stated,  respectively, 
tint  Taylor  had  performed  some  service  for  them,  and  was 
always  ready  and  willmg  to  perform  any  service  required  of 
bim;  and,  lastly,  of  two  attomies,  named  Earmkaw  and 
Collim,  which  stated  that  they  believed  Taylor  to  be  a  fit 
and  competent  person  to  practise  as  an  attorney. 

Scarlett  and  J.  Williams  shewed  cause.  The  question 
is,  whether  Mr.  Taylor  has  duly  served  his  clerkship,  so  as 
to  satisfy  the  requisites  of  the  statutes  2  Geo.^.  c.  23.  s.  2. 
and  22  Geo.  2.  c.  46.  s.  8.  The  former  directs  that  no  per- 
son shall  be  admitted  to  act  as  an  attorney,  **  unless  such 
person  shall  have  been  bounds  by  contract  in  writing,  to 
serve  as  a  clerk,  for  and  during  the  space  of  five  years,  to  an 
attorney  duly  and  legally  sworn  and  admitted  according  to 
that  act ;  and  that  such  person,  for  and  during  the  said  term  ' 
of  five  years,  shall  have  continued  in  such  service :"  and 
the  latter,  that  '^  every  person  who  ^shall  become  bound  by 
contract  in  writing  to  serve  any  attorney,  shall,  during  the 
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"whole  time  and  terra  of  etndoe  to  he  specifiecLiii  sndi  cot- 
tract,  coiitiime  and  be  aiStiMdlj  emplojed ,  by  snob  attorney, 
Tayloh.      or  his  agent,  in  the  proper  busineaei  practice^  or  employmeot 
of  an  attorney/'    Now,  in  point  of  duratioo,  the  service  in 
this  ease  %ra8  clearly  sufficient  to  satisfy  these  atalutes,  for 
Mr.  Taylor  was  bound  to  Mr.  Sichardion  for  five  jfsarSy 
•and  continued  under  that  contract,  first,  with  that  gedtl^- 
*man,  and  afterwards  with  Mr.  Powell,  for  more  than  that 
period.    The  nature  of  the  service  was  sufficient  also ;  for 
it  is  sworn  that  Mr.  Taylor  actually  perfoimed  some  ser- 
vices as  an  attorney's  cletk  for  both  his  masters,  and  was 
always  ready  and  willing  to  perfoim  any  service  which  they 
either  did  or  might  require  of  him:  therefore,  hia holding 
the  situation  of  surveyor  of  taxes  was  no  viiJation  of  his 
duty  asan  attorney'^  clerk,  and  ought  not  to  vitiate  hie  ser- 
vice as  such.    His  competency  to  practise  as  an  attorney  is 
dso  sworn  to,  and,  consequently,  he  has  satisfied  all  An^ 
•requisites  of  these  acts  of  parltailBUBnt,  and  ought  not  to  be 
tprevented  from  eisercising  the  profession,  for  which  he  has 
'thus  qualified  himself,  and  his  removal  from  which  mt»t 
^produce  his  ruiii(£r). 

dC.  JUersonf  contni.  The  affidavits  upon  whieh  the  rule 
was  obtained  have  not  been  answered  either  by  iicts  or 
arguments,  and  the  nature  of  the  defendant's  situation  and 
*^mptoyment,  as  disclosed  by  the  former,  is  quite  inconsistent 
with  the  idea  of  service  for  the  term  of  five  yeara  in  the  busi- 
ness of  ait  attorney,  as  required  by  law.  His  office  of  sur- 
veyor of  taxes,  and  -the  duties  attendant  upon  it,  were  per- 
fectly incompatible  with  the  character  and  the  duties  of  am 
articled  clerk.  His  time,  his  talents,  and  his  exertions,  were 
all  the  property  of  government,  whose  servant  he  vras,  aod 
tfhose  wages  he  was  receiving,  before  he  was  articled  to.  Mr. 
^Siehardson ;  and  any  aarvice  that  he  did  or  could  render  to 
that  gentleman,  or  to  any  other  person,  as  aa  attomey'a 

(a)  -Vide  Fletcher's  case,  e  Bl.  Rep.  784;  Blunt't  case,  id.  TM;  Car^ 
ier^i  cue,  id.  057. 
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clerk^  was  a  fraud  upon  his  original  masters  and  .employers. 

Besides,  he  was  not  sui  juris,  or  capable  of  entering  into 

any  contract  of  service,  at  the  time  when  be  was  so  articled;      TATLoa. 

a  service  performed  under  such  circumstances  will  not 

satisfy  die  S  fT.  ^  ilf.  c.  II,  so  as  to  confer  a  settlement; 

Rex  ▼.  JSeau/teu  (a) ;  and  upon  the  ^  same  principle  it  will 

not  satisfy  these  statutes  so  as  to  qualify  the  party  to  prao- 

tise  aa  an  attorney. 

Abbott,  C.  J.— This  is  a  pure  question  of  law,  arising*^ 
upon  the  construction  of  the  two  acts  of  parliament. which 
have  been  cited ;  and  as  such,  whatever  our  personal  feet 
ings  on  the  subject  may  be,  we  must  treat  it.  The  object 
of  both  those  acts  is  one  and  the  same,  namely,  to  insure  to 
all  persons,  admitted  to  act  as  attomies,  a  competent  share 
of  skill  and  ability  in  the  profession ;  and  in  order  to  effect 
that  object,  they  both  expressly  reqiliire,  from  all  such  penr 
8ona>  a  previous  service  of  five  years  with  aa  attorney,  in  his 
businessj  under  a  written  contract  for  a  service  of  five  year^. 
^  There  are  certain  circumstances  under  which  the  contract 
may  be  dissolved ;  as  the  death,  insolvency,  or  retirement 

0 

bom  business,  of  the  master,  and  an  interruption  of  the  ser<» 
vice,  so  occasioned,  may  be  fiHed  up  and  requited  by  a  new 
service  of  adequate  length  under  a  new  contract.  But  in 
the  present  case  much  more  is  required,  for  we  are  asked 
to  allow<this  gentleman  to  fill  up  intervals  of  days,  nay,  even 
of  hours,  in  various  parts  of  every  year  of  his  clerkship, 
during  which  he  rendered  no  service  to  his  master,  and  was 
iMTtually  bound,  by  the  duties  of  an  office  under  government, 
to  devote  all  his  time  and  all  his  services  to  the  public. 
That  it  is  impossible  to  allow,  without  violating  both  the 
letter  and  the  spirit  of  the  acts  of  ps^rliament,  and  therefore, 
however  much  we  may  regret  it,  we  are  bound  to  make  this 
rule  absolute.  It  is  our  duty  to  abide  by  the  plain  and 
general  rules  of  law,  and  not  to  suffer  them  to  be  strailied 
or  defeated  by  the  special  circumstances  of  any  particular 

(a)  S  M.  &  S.  939. 
O  G  2 
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case.  But  iive  should  be  doing  so  if  we  were  to  pennh 
this  gentleman  to  practise,  for  it  is  impossible  to  say  that 
he  has  rendered  such  a  service  as  the  law  plainly  and  per- 
emptorily requires,  during  any  period  of  the  five  years  for 
which  he  contracted  to  serve. 


"  Bayley,  J. — ^I  entirely xroncur  in  opinion  with  my  Lord 
Chief  Justice,  who  seems  to  me  to  have  laid  down  the  only 
correct  mode  of  construction  of  the  acts  of  parliament,  and 
•the  only  proper  rule  of  conduct  for  the  Court.  Every  con- 
tracting party  must  be  sui  juris  at  the  time  when  he  enters 
into  the  contract,  and  if  he  is  not  so,  he  cannot  derive  any 
Tight  or  benefit  from  the  contract.  This  gentleman  was  not 
Bui  juris  when  he  entered  into  the  contract  of  service,  because 
lie  then  held  an  office  under  government,  and  owed  a  duty 
to  the  public,  perfectly  inconsistent  with  his  situation  and 
1iis  duties  as  the  arricted  clerk  of  an  attorney.  It  seems  to 
'me,  therefore,  diat  the  contract  was  void  ab  initio,  and  if  so, 
-fae  could  not  possibly  perform  any  valid  service  under  it. 

The  other  judges  concurred. 

Rule  absolute. 


„•'""***'•  The  Kino  «.  M'Kav.  . 

Quo  warranto  *  * 

£br*'t™offi^  Quo  warranto.  The  mformation  stated  that  the  borough 
of  bailiflFof  of  Stockbiidge,  in  the  county  of  Southampton,  is  an  ancient 
deacribinR  it    borough;  that  two  burgesses  now  are,  and  for  ten  years  and 

as  "an  office  upwards  have  been,  elected  and  sent,  and  of  right  ought  to 
«r  great  trust      '^  '  f  o  t> 

and  pre-eminence  within  ihc  borough^  touching  the  rule  and  government  of  the  borough, 
and  the  election  and  return  of  bargessea  to  serve  in  parliament  for  the  borough.''  Pleas* 
averring  that  defendant  had  been  appointed  to  the  office;  "  without  this,  that  the  said 
office  is  an  office  touching  the  rule  and  government  of  the  borough*  General  replica- 
tions, taking  issi]e.on  all  the  allegations  of  the  pleas  except  the  traverse,  and  spedal 
replications  setting  forth  several  different  customs  for  the  appointment  of  the  bailiff. 
Dennurrer  and  joinder:^ — ^Held,  first,  that  for  **an  office  of  great  trust  and  preeminence 
within  the  borou(jfa,  touching  the  election  and  return  of  burgesses  to  serve  in  parlia- 
ment," Quo  warranto  would  lie  :  second,  that  defendant  not  liaving  traversed  that  part 
of  the  descriptian,  had  ad9[titted  it^  and  third,  that  the  genera/ replications  being  goody 
the  demurrer  to  aU  the  replications  was  bad,  and  entitled  the  crown  to  judgment. 
SembU,  that  the  tpeeial  replications  were  bad. 
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be'  elected  and  sent,  to, serve  as  burgesses  of  and  for  the*  18^» 
borough  in  the  commons  in  the  parliament  of  this  kingdom; 
that  for  and  during  all  that  time,  there  hath  been,  and  still; 
of  right  ought  to  be,  within  the  borough,  as  appertaining*  W-Kay. 
thereto,  one  bailiff  of  the  borough ;  that  the  office  of  bailiff 
of  the  borough  now  is,  and  for  and  during  all  the  time  last 
aforesaid  hath  been,  an  office  of' great  trust  and  pre-'eminence 
within  the  borough^  touching  the  rule  and  government  of  the 
borough  f  and  the  election  and  reituni  of  burgesses  to  serv^for^ 
the  commons  in  parliament  for  the  borough;  and  that  def. 
fendant  did,  on  Sec,  i^t  See.,  use  and  exercise,  and  from 
thence  continually  hath  used  and  exercised,  without  any 
legal  warrant,  royal  grant,  or  right  whatflioever,  the  office  of. 
bailiff  of  the  borough,  &c*  Pleas,  first,  that  J,  JP,  Barham^ 
Esq.,  was  on  See,  seised  in  fee  of  the  borough  and  manor 
ef  Stockbridge,  and  was  lord  of  the  same  borough  and 
manor^  and  of  the  court-leet  holden  in  and  for  the  same; 
that  the  said  J.  F,  £.,  and  those  whose  estate  he  hath,  frgmi 
time  immemorial  have  of  right,  had  and  held,  and  still  of; 
right  ought  to  have  and  hold,  on  Wednesday  next  after  the; 
feast  of  Easter  in  every  year,  a  court^eet  in  and  for  the 
borough  and  manor,  of  all  the  inhabitants  within  (he  borough 
and  manor,  before  the  steward  of  the  borough  and  manor> 
or  bis  deputy;  that  the  lord  of  the  borough  and  manor  for 
the  time  being,  during  all  the  time  last  aforesaid  has  had,; 
and  of  right  ought  to  have  had,  and  the  said  J,  jP.  B>  stiU 
of  right  ought  to  have,  a  bailiff  of  the  borough  and  manor^ 
for  the  receiving  of  the  rents,  reliefs,  amerciaments,  and  per-t 
quisites  of  courts  of  th^lord  of  the  borough  and  manor,  and 
to  do  all  other  things  belonging  to  the  office  of  bailiff;  and 
that  the  said  bailiff,  during  all  the  time  last  aforesaid  hath 
been,  and  of  right  ought  to  have  been>  and  still  of  right 
ought  to  be,  appointed  yearly  and  every  year,  at  the  court- 
leet,  by  the  steward  of  the  Court,  or  his  deputy,  on  behalf 
of  the  lord.  Averment,  that,  on  8cc.  a  court-leet  was  held>^ 
and  defendant  was  appointed  bailiff  by  the  deputy  steward, 
and  thereupon  took  upon  himself  the  office  of  bailiff  of  the 


The  Kino 

V. 


4^  CASES  IN  TH£  KtHG^S  BBKCH^ 

1S25.  borough  for  the  year  next  ensubg,  ''  Witkout  thift^  Hut  the 
8fdd  office  of  bailiff  in  the  said  informatioo  above  meslioDed, 
18  an  office  tmichif^  the  rule  and  government  of  the  said 
^'^^^*  borough,  and  without  this  that  defendant  the  said  office, 
liberties  lOid  franchises,  in  die  information  mentaoned,  did 
usurp  upon  our  lord  the  King/'  8cc.  There  were  four  other 
pleas,  each  varying  in  the  description  of  the  mode  •£  de- 
fendant's appointment,  but  each  concluding  with  pteciaeljr 
the  same  traverse  as  the  first.  To  these  pleas,  Ihere  were, 
first,  sixteen  general  replications,  taking  issue  upon  all  the 
fiicts  pleaded,  and  especially  upon  the  fact  of  the  lord  being 
entitled  to  have  a  bailiff  for  the  receivmg  of  the  rents,  &c.; 
and,  second,  thirty  special  replications,  setting  forth  aevcral 
different  customs  fDr  the  election  or  appointment  of  die  bat* 
liff.  No  one  of  the  replications  took  notice  of  the  traverse 
in  the  pleas.  The  defendant  then  demurred  to  all  the  repli^ 
Nations,  and  assigned  for  causes  of  demurrer,  "  that  it  does 
not  appear,  nor  is  it  shewn  in  or  by  any  of  the  said  pleas 
above  pleaded  in  reply,  that  the  said  office  of  bailiff  of  die 
said  borough  and  manor  is  a  pubUc  office  touching  or  cob' 
cernmg  the  government  ofihe  said  borough,  or  an  oflke  for 
the  use  and  exe««ise  of  which  our  said  lord  the  King  will 
or  ought  to  sue,  harass,  or  vex  the  said  defendant;  but,  on 
the  (Contrary  thereof,  it  appears  by  the  several  pleas  pleaded 
by  the  said  defendant,  and  by  the  several  pleas  pleaded  in 
reply,  that  the  said  office  is  a  private  office  of  die  lord  for 
die  receiving  of  the  rents,  &c.,  of  the  said  lord  cf  the  borough 
and  manor,  and  not  an  office  touching  th^  role  and  govern^ 
inent  'of  tlie  said  borough."    Joinder  in  demurrer. 

Merewether,  in  support  of  the  demurrer.  The  real,  and 
only  question  in  this  case  is,  whedier  this  is,  in  the  wofda 
of  Lord  Ke^H/on  in  Rex  v.  Mein  (a),  an  office  of  magnitude 
sutiSoient  for  the  Court  to  take  notice  of  by  way  of  infor^ 
mation  in  die  nature  of  quo  warranto.  On  the  part  of  the 
defendant  it  is  conffidcntly  snbmitiKd  that  it  ii 

(«)  S  T.  R.  596. 
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fiuic  ji98t  cited  will  be  rolied  on  cootrii  but  tfae  language  of 

Loi^  Kmj/on,  when  describing  the  nature  of  the  office  there^ 

does  not  apply  to  the  office  here.     The  defendant  there  was  v. 

port-reeve  of  a  borough  and  manor,  and^  as  such,  returning      ^'^v* 

officer  of  the  borough;  and  Lord  Kenyan  said,  '^  a  port- 

reevoi  ex  vi  termini,  implies  a  public  peaqe  officer ;  and  he  is 

here  clothed  with  that  very  vnportant  constitutional  office  of 

returning  officer:   that  is  perfectly  sufficient  to  bring  him 

within  the  scope  of  this  information/'    So  it  was  held,  in 

JSejT  y.  J^iagham  (a),  that  a  i^uo  warranto  bformation  would 

lie  against  the  bailiff  of  a  borough  and  manor,  who,  being  a 

prescriptiye  officer  and  miember  of  the  court-leet,  had  power 

to  summon  and  select  the  jury ;  because,  such  a  discretionary 

power  is  a  material  and  important  function  in  the  adminis- 

tmutioo  of  justice.    But  here,  the  office  is  not  one  which 

concrems  the  government  of  the  borough,  nor  the  administra« 

tion  of  public  justice ;  it  is  in  fact  a  private  office,  and  as 

such  dioes  not  come  within  the  SQope  of  a  quo  wvranto  i^ 

fornoation;  Rex  vw  JBay/e>(&). 

Carter,  cootri.  This  is  an  office  of  a  public  and  continu- 
ing nature,  and  falling  within  the  general  principles  acted 
upon  in  the  descriptions  given  in  the  cases  cited  on  the  other 
side,  and  which  are^  indeed,  au^orities  in  fiivour  of  this 
proceeding.  But  even  if  it  were  not  an  office  foe  which  a 
quo  warranto  information  would  lie,  still  the  defendant  can* 
not  now  take  that  objection,  for  he  has  -estopped  himself 
from  so  doing  by  having  demurred  jointly  to  all  the  repU* 
cations.  The  defendant-has  put  upon  the  record  no  less  than 
five  pleas;  he  roust,  therefore,  have  obtained  the  leave  of 
the  Court  to  plead  double;  and  having  done  so,  and  filed 
one  demurrer  to  all  the  replications,  he  has  admitted  diat 
jthe  information  will  lie,  and  cannot  npw  withdraw  that  ad* 
mission.  [Biiy2ey,  J.  It  is  not  made  clearly  to  appear  that 
|he  office  described  in  the  pleas,  and  to^  which  the  defendant 
f^yery  that  be  has  been  duly  elected,  is  the  same  office  de* 

(a)  3  £ail,d08y     ,  (6)  9  LI  Rayn.  i5$9. 
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scribed  in  the  iDfonnation.]    It  certainly  is  not,  and  in  thai 

point  of  view  the  pleas  are  no  answer  to*  the  informatioD. 
The  KiHO 
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M'Kay.  Bay  ley,  J.(a)— It  was  decided  in  the  case  of  the 

borough  of  Horsham,  H.  30  Geo.  3.  (6),  that  an  infor- 
mation in  the  nature  of  a  quo  warranto  would  lie  against  a 
person  claiming  to  have  a  right  of  voting  by  virtue  of  a  bur- 
gage tenement:  I  have  therefore  no  doubt  that  the  present 
office,  qualified  as  it  is  by  the  plea,  is  nevertheless  an  office 
for  which  an  information  in  the  nature  of  a  quo  warranto 
will  well  lie.  The  information  states  that  the  borough  of 
Stockbridge  is  an  ancient  borough,  that  it  sends  two  members 
to  parliament,  th^t  there  has  been,  and  ought  to  be,  as  ap- 
pertaining to  the  borough,  one  bailiiF,  and  that  the  office  of 
bailiff  is  an  office  of  great  trust  and  pre-eminence  within 
the  borough,  touching  the  rule  and  government  of  the 
borough,  and  touching  the  election  and  return  of  members 
of  parliament  for  the  borough.  The  defendant  pleads, 
specially,  several  facts  shewing  his  title  by  way  of  induce- 
ment, and  concludes  by  traversing,  first,  in  a  formal  manner, 
his  usurpation  of  the  office,  and  secondly,  as  he  intends,  in 
a  substantial  manner,  the  relator's  description  of  the  office. 
By  this  traverse  the  defendant  has  limited  the  operation  of 
his  plea,  and  has  rendered  it  an  answer  to  that  part  only  of 
the  information  which  he  has  specified  in  his  traverse.  The 
matters  of  inducement  to  the  traverse,  which  make  up  the 
rest  of  the  plea,  furnish  no  answer  to  the  other  parts  of  the 
information ;  in  the  present  state  of  the  record  they  stand 
unanswered:  they  could  be  answered  only  by  a  distinct 
plea.  What  then  is  the  effect  of  the  defendant's  traverse  i 
Merely,  to  take  out  of  the  information,  all  that  the  traverse 
includes,  namely,  that  the  office  is  one  ^  touching  the  rule 
and  government  of  the  borough."  But  taking  those  words 
out  of  the  information,  what  is  the  office  then?  Tlie  in- 
formation still  describes  it,  and  the  plea  admits  it  to  be,  *^  an 
office  of  -trust  and  pre-eminence^  touching  the  election  and 

(o)  Abboti,  C.  J.  was  absent.  (b)  S  T.  R.  299.  in  twiU. 
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return  of  members  of  parliament."    Then  is  that  an  office 

for  which  a  quo  warranto  will  lie?  I  am  of  opinion  that  it 
is.  It  is  not  necessary  in  informations  of  this  nature  to  set 
out  the  particular  duties  of  the  office,  it  is  sufficient  to  set  M*Kat. 
out  so  much  as  makes  it  appear  that  the  office  is  a  franchise 
granted  by  the  crown.  Now  all  the  offices  in  a  borough 
must  originally  have  been  created  by  a  charter  from  the 
crown,  so  that  the  only  question  is  whether  this  is  a  liberty 
or  franchise.  It  seems  to  me,  upon  the  authorities  cited, 
that  it  is.  In  Rex  v.  Mein,  Lord  Kenyan  said  that  a  port- 
reeve was  ex  vi  termini  a  public  peace  officer,  though  he 
held  that  the  information  would  lie  in  that  case  upon  the 
ground  of  his  being  returning  officer  of  the  borough;  and 
Rex  V.  Horsham  goes  still  further,  and  is  a  much  stronger 
case  than  the  present.  The  present  information  does  not 
state  in  terms  that  the  bailiff  is  returning  officer  of  the 
borough,  but  I  think  it  states  as  much  in  effect,  for  it  seems 
to  me  impossible  to  conceive  that  any  one  can,  with  relation 
to  a  borough^  hold  an  office  touching  the  retucn  of  members 
'^f  parliament,  except  the  rjetuming  officer.  Upon  these 
grounds  it  appears  to  me  that  this  is  an  office  for  which  quo 
warranto  will  lie,  that  the  defendant's  traverse  is  no  answer 
to  the  information,  and,  consequently,  that  the  crown  is  en^ 
4itUd  to  judgment. 

HoLROYD,  J. — I  am  of  the  same  opinion.  At  all  events 
the  crown  is  entitled  to  judgment  upon  the  general  repli- 
cations. The  defendant's  plea  attempts  too  much.  It  sets 
np  .two  grounds  of  defence.  First,  that  he  was  duly  elected 
or  appointed,  and  second,  that  he  was  not  a  public  officer. 
If  the  traverse  had  extended  over  the  whole  of  the  descrip- 
tion in  the  information,  either  of  those  grounds  of  defence 
would  have  been  good,  and  the  plea,  consequently,  would 
have  been  bad,  for  duplicity.  .  But  the  plea  admits  that  the 
office  .is  one  touching  the  election  and  return  of  members  of 
parliament,  apd  being  so^  it  is  a  public  office,  for  which  a 
quo  warranto  will  lie. 


M'Kat. 
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LiXTLBDALBf  Jd — I  «m  inclined  to  think  that  the  special 
replieations  are  bad,  becauae,  instead  of  omfesaing  and 
avoiding  the  plea,  or  denymg  it,  which  if  the  plea  is  good 
upon  the  face  of  it  they  ought  to  do,  they  set  up  a  different 
mode  of  election;  a  sort  of  pleading  which  might  be  pro- 
tracted to  an  endless  length.  The  defendant^  however^  has 
denuirred  to  all  the  replications^  general  and  special,  which 
he  clearly  cannot  do ;  the  demurrer,  therefore!  cannot  be 
aupportedf  and  uppn  the  whole  of  the  pleadings,  as  they 
appear  upon  this  record^  I  agree  that  our  judgment  must 
be  for  the  crown. 


Judgment  for  the  crown. 


Thinday,  Dartnall  v.  Howard  and  Gibbs. 

June  16. 

AoooDtin  Assumpsit.  The  first  €ou«I  stated,  thu  whereas  Imtb- 
•gpiiDst  an  at-  tofore,  to  wit,  on  tuc^  at  &c.>  in  coosideratiQn  that  pUntiffi 
tomey  for  neg-  ^  ^  request  of  defendants,  would  retain  and  employ  de* 

ligeDce stating,  ^    ,  ^  "^  '' 

**  that  in  con-  &ndant8  lo  invest  and  lay  out  14002.  in  the  purcbaae  of  an 

pia^ff^^uld  ^^i^^^y  ^^  plaintiff,  defendanta  undertook  and  promised 
retain  defend-  plaintiff  to  perform  and  fulfil  dieir  duty  in  the  preauses; 
ing  money  in*  ^^^  plaintiff,  confiding  in  the  promise  and  undertahing  of  de* 

the  purchase    fendants,  did  retain  and  employ  defendants  for  the  purpose 

of  an  annuity,      .  ._„         .,         ,,,,^,  ,. ,  , 

defendant       Aioresaid;*  and  that  although  defendaets  did  purchase  a 

J^Sm  hi^  ^^^^  *°"°*'y  ^  ^*^-  ^'  ^^  ^-  ^-  ^^^^  *^  plaintiff, 
duty  in  the      payable  .to  plaintiff  bis  executors,  8lc.,  during  the  lifieof 

plai^iiff  ^i?^'  Got/Ai,  yet  defendants  did  not  perform  or  fulfil  their  duty  in 
reuin  defend-  the  premises,  but  neglected  so  to  do,  and  on  the  cootraiy 
purpose  afore-  ^li^roof  l^id  out  the  said  1400/.  in  the  purchase  of  an  annuity 
T  d  ^^d'd^  of  21fl/.  on  the  mere  personal  security  of  G^uU  and  of  one 
not  perform     £•  Birmtnghmn,  commonly  called  Lord  Atherle^^  for  the 

p!^mi!^s!  bur""  P*yn<«^  o'  ^«  said  annuity,  the  aaid  GwU  and  Lord 
mvested  the     Mherky,  or  either  of  them,  not  being  possessed  Of  any  pro* 

money  in  se- 
curity of  no  tahie,  by  reason  of  which  premises  piaintiflTlosI  the  money:*— Held,  bad^ 
on  motion  in  arrest  of  judgment  s 
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perty  v^bntever  available  for  the  securing  the  paymdnt  of 
such  annuity,  they  being  at  the  time  of  granting  the  said 
annuity  in  insolvent  circumstances,  of  all  which  premises 
defendants  dwn  and  there  had  notice.  Second  count,  like 
die  first  to  the  asterisk,  and  although  defendants  did  procure 
a  certain  annuity  to  be  gnuited  by  Gould  to  plabtiffy  and  a 
certain  indenture,  to  be  made  between  Gould  xjS  the  first 
part.  Lord  Atherley  of  the  second  part,  and  plaintiff  of  the 
third  part,  for  granting  and  securing  the  payment  of  the  said 
annuity  to  pkiatii^  in  which  indenture  it'  was  amongst 
other  things  toenlioned,  that,  for  further  securing  the  pay«f 
ment  of  the  said  annuity,  Gould  and  Lord  Atherley  had  exe- 
cuted certain  warrants  for  confessing  judgments  or  causing 
judgments  to  be  enteied  up  against  them  in  actions  of  debt 
at  the  suit  of  plaintiff,  his  executors,  8dc.:  yet  defendants 
did  not  perform  or  fulfil  dieir  duty  in  the  prembes,  but  neg» 
lected  so  to  do,  and  oo  the  contrary  thereof  laid  out  1400/.  on 
the  said  pretended  security  so  by  Gouid  and  Lofd  Athnkg 
to  plaintiff  given,  Gould  being  at  the  tine  of  gnmtii^  such 
annuity  in  prison  for  debt,  and  Gould  and  Lend  AthnUg 
respectively  being  at  the  time  of  granting  such  ammity  in 
insolvent  -circumstances,  of  all  which  premises  defendants 
then  and  there  had  noticed  Third  count,  that  in  considor* 
ation  that  plaintiff  would  retain  and  employ  defendants  in 
laying  out  and  investing  1400/.  in  the  purchase  of  an  annnity 
for  (daiDtiff,  defendants  undertook  &c.  to  perform  and  fiilfil 
Uieir  duty  in  the  premises,  that  plaintiff  confiding  &c  did 
retain  and  employ  defendants  for  the  purpose  aforesaid;  yet 
defendants  did  not  perform  or  fidfil  their  dnty  in  the  pre* 
mtses,  but  laid  out  the  same  «pon  aeourtty  wholly  insuficaent 
and  of  no  value  whatsoever;  by  reason  of  which  premises 
plaintiff  hath  whoUy  lost  the  said  1400/.,  and  ihe  advaiftage, 
profit  and  emolument  which  might  and  would  have  accrued 
to  him  if  the  same  had  .been  laid  out  and  invested  in  the 
puirhase  of  an  annuity  upon  good  and  valid  aecniity,  and 
has  been  and  is  thereby  damnified,  &c.  The  money  counts  ; 
plea,  non-asaumpsiti  and  if  sue  thereon.    At  the  trial  before 
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jlbiboU,  C.  J.  at  the  adjotiraed  Middlesex  sittiogd  nfter  last 
Michaelmas  teirn,  a  verdict  was  found  for  the  plaintiff. 

Copley,  A.  G.,  in  last  Hilary  term,  obtamed  a  rule  la 
shew  cause  why  the  judgment  should  not  be  arrested,  on  the 
ground  that  there  was  no  averment  in  the  declaration,  either 
that  the  defendants « were  to  receive  any  remuneration  for 
their  services,  or  that  they  were  retained  or  employed  by 
the  plaintiff  as  attomies ;  and  that,  consequently,  there  was 
no  consideration  set  out  upon  which  to  raise  a  promise,  nor 
any  duty  alleged  upon  which  to  fonnd  a  breach. 

Scarlett  and  A  braham,  on  a  former  day  in  this  term,  shewed 
cause.  If  this  action  merely  charged  the  defendants  with  not 
investing  the  plaintiff's  money  at  all,  pursuant  to  their  under* 
taking  aqd  duty  so  to  do,  the  objection  urged  in  arrest  of 
judgment  might  be  available ;  for  to  support  such  an  action 
it  is  necessary  to  set  out  a  consideration .  But  this  is  an  action 
for  improperly  investing  money,  and  may  be  supported  by  a 
mere  midertaking,  without  any  consideration.  The  well 
known  distinction  between  acts  of  nonfeazance  and  acts  of 
mb&azance,  as  laid  down  in  Coggs  v.  Bernard  (a),  and  recog* 
nized  in  Elsee  v.  Galward  (ft),  applies  to  this  case.  In  the 
former  of  those  it  was  decided,  that  any  man  that  undertakes 
to  carry  goods,  though  without  any  consideration  or  reward^ 
is  liable  to  an  action,  if  through  his  neglect  the  goods  are 
lost  or  damaged ;  for  the  owner's  trusting  him  with  the 
goods  is  a  sufficient  consideration  to  oblige  him  to  a  careful 
management  if  he  enters  upon  the  trust.  In  the  latter  it 
was  held,  that  if  a  carpenter  undertakes  to  build  or  repair  a 
house,  and  he  does  it  unskilfully,  an  action  will  lie  against 
him  for  the  misfeazance,  though  no  consideraticm  is  alleged. 
This  is  an  action  for  a  misfeazance,  and  the  defendants 
come  clearly  within  the  distinction ;  for  having  undertaken  to 
invest  the  plaintiff's  money,  they  were  bound  by  implicatioi| 
pf  law  to  invest  it  properly,  and  failing  to  do  so,  they  are 
(a)  e  Ld.  Raym;  909w  (6)  6  T.^R.  14S. 
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liable  to  an  SLcdon,  without  any  consideration  being  alleged* 
The  same  distinction  was  again  recognized,  and  the  same 
principle  admitted,  in  a  more  recent  case  of  Campbell  ▼•  v. 

Curran  (a).  That  was  an  action  against  the  defendant  for  ^o^^*"*- 
not  effecting  an  insurance  upon  certain  sugars  belonging  to 
the  plaintiffi  which  were  lost^,  and  the  plaintiff  thereby  dam-  ' 
nified.  The  plaintiff  obtained  a  verdict,  a  bill  of  exceptions 
was  tendered,  and  the  case  was  finally  argued  before  the 
privy  council.  The  objection  was,  that  the  declaration  did 
not  allege  tha(t  it  was  the  duty  of  the  defendant  to  effect  an 
insurance  upon  the  sugars,  or  that  he  had  any  consideration 
for  so  doing ;  and,  the  action  having  been  brought  for  not 
insuring,  that  objection  was  held  to  be  good,  because  for  a 
nonfeazance  an  action  will  not  lie  without  alleging  a  duty 
and  a  consideration  fpr  it :  but  it  was  admitted,  that  if  the 
defendant  had  insured  the  goods,  but  so  ineffectually  that 
the  policy  was  not  available,  an  action  might  have  been 
maintained  for  that  misfeazance  without  aoy  such  allegation. 
So  here,  the  defendants,  having  invested  the  money,  the 
common  law  imposed  upon  them  an  obligation  to  do  it  pru- 
dently and  beneficially,  and  having  neglected  that  duty,  they 
are  gui)ty  of  a  misfeazance  for  which  they  are  liable  in  this 
form  of  action,  though  no  consideration  is  alleged. 

Capleiff  A.  G.,  Gumey  and  CAitty,  contr4.  This  is  an 
action  of  assumpsit  There  is  no  consideration  stated,  there 
is  no  duty  alleged,  there  is  no  gross  negligence  shewn ;  this 
action,  therefore,  cannot  be  maintained,  although  there  may 
perhaps  be  such  a  misfeazance  as  might  have  supported  an 
action  in  case.  It  is  not  alleged  in  any  one  of  the  counts  of 
the  declaration,  nor  is  there  any  thing  from  which  it  can 
reasonably  be  inferred,  that  the  defendants  were  employed 
by  the  plaintiff  as  attomies,  and  if  they  were  not  employed 
in  that  character  they  owed  no  duty  to  the  plaintiff,  for  the 
breach  of  which  they  can  be  made  responsible.  It  was  held 
in  Bourne  v.  Diggles  X^),  that  in  an  action  against  an 
(a)  Not  reported.  (6)  8  Chitt.  R.  311. 
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mttorney  for  not  looking  sufficiently  into  a  title,  at  it  aofficient 
to  state  that  he  was  retained  as  an  attoney,  without  stating 
Dartkall  ^^  consideration;  which  shews  that  one  or  other  of  those 
Howard,  statements  is  absolutely  necessary,  whereas  neither  of  them 
is  to  be  found  here:  and  Clarke  v.  Gray  (a)  shews  that 
ei^ery  declaration  in  assumpsit  must  state  so  much  of  the 
contract  as  contains  the  entire  consideration  for  the  act,  and 
the  entire  act  which  is  to  be  done  in  virtue  of  such  consider* 
ation ;  which  this  declaration  certainly  does  not  stale.  The 
averment  of  notice  to  the  defendants  is  also  insufficient,  for 
in  order  to  render  then  liable  in  this  action  it  must  be 
shewn  that  they  knew  of  the  insufficiency  of  the  security 
before  they  invested  Ae  money,  and  the  allegation  here,  that 
they  then  and  there  had  notice  of  all  the  premises,  imputes 
to  them  that  knowledge  only  at  the  time  ^hen  die  security 
turned  out  to  be  insufficient. 

I 

Abbott,  C.  J. — ^There  seems  to  me  to  be  a  difficukjr  in 
the  wny  of  the  plaintiff's  maintaining  this  action,  which  has 
not  yet  been  noticed.  It  is  this : — Neither  die  first  or  second 
count  alleges  that  the  plaintiff  has  received  any  damage  by 
means  of  the  money  being  entrusted  to  and  improperly  in* 
vested  by  the  defendants;  and  the  third  count  only  rileges 
that  the  defendants  laid  out  the  money  upon  bad  security, 
and  diat  by  means  of  the  premises  the  money  became  lost  to 
the  plaintiff.  Now  that  might  have  happened,  even  if  the 
defendants  had  used  reasonable  care  and  prudence  in  the 
investment  of  the  money,  without  making  them  liable  in  this 
form  of  action.  It  seems  to  me,  therefore,  that  there  is.no 
sufficient  allegation  of  the  plaintiff's  being  damnified  by  the 
misconduct  of  the  defendants  in  any  part  of  die  declaration; 
and  if  so,  it  cannot  certainly  be  supported.  We  will,  how* 
ever,  look  a  litde  further  into  the  case,  and  deliver  our  judg- 
ment herealter. 

On  this  day,  accordingly,  the  judgment  of  the  Court  waa 
delivered  by 

(a)  6  East,  564 
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Abbott,  C.  J. — ^For  the  reiisoB  stated  by  myself  -on  a 
former  occasioo,  it  is  perfectly  oletr  that  the  'first  two  counts 
of  this  declaration  are  bad,  and  we  are  now  all  of  opinion 
•  that  the  third  count  is  bad  also.  It  does  liot  allege  that  the 
defendants  are  attornies,  or  that  they  were  employed  as  such 
by  the  plaintiff;  it  merely  avers  that  they  undertook  to  do 
their  duty  in  the  premises,  that  they  did  not  do  their  duty, 
and  that  by  those  means  the  plaintiff  has  'been  damnified. 
We  tUnk  it  is  impossible  for  us  to  say  that  persons  so 
•employed  to  invest  money  for  another,  are  under  an.abaoltrte 
ttgsA  obligation  to  take  care  that  they  do  not  invest  that 
mdney  on  insufilKiient  securities.  Their  duty  under  such 
ciraamsftances  is  to  act  honestly,  and  with  reasonable  care 
and  skdl,  and  no  more ;  and  it  is  perfectly  -consistent  with 
•their  so  acting,  that  the  security  they  take  may  turn  out  to 
be  insuffloient,for  that  may  happen  to  any  man  in  mvesting 
his  own  money,  though  he  uses  aH  ^  caution  and  care  in 
bis  power.  Upon  this  principle  we  are  of  opinion,  that  the 
third  count  of  this  declaration  is  equally  bad  with  the  two 
former,  and  therefore  that  the  rule  for  arresting  the  judg- 
BEient  must  be  made  absolute. 

Rule  absolute. 


Dabtnall 

V. 
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The  King  v.  Hughes. 

Quo  warranto  information  against  the  defendant  for 
usurping  the  office  of  mayor  of  the  town  and  borough  of 
Mommouth.  Pleas,  first,  that  defendant  was  elected  and 
a  worn  mayor  pursuant  to  the  provisions  of  a  charter  .granted 
to  the  town  and  borough  by  3  Edw.  6th,  setting  out  the 
charter,  and  averring  its  acceptance,  and  that  it  still  governed 
the  town  and  borough.  Second  and  third  pleas,  substan- 
tially the  same,  and  fourth  plea,  that  defendant  was  elected 
pursuant  to  the  provisions  of  a  non-existing  bye  law,  setting 
it  out,  which  was  made  to  regulate  the  election  of  mayor. 


Saturday, 
June  ISth. 

The  tide  of 
the  electors, 
corporators  de 
facto,  cannot 
be  pot  in  issue 
in  a  quo  war> 
ranto  informa- 
tion against 
the  elected. 


The  KiKG 

V, 

Hughes* 


CASES  IN  THE  KINO  S  BENCH^ 

*Thirty-one  genoul  replications  taking  issue  upon  all  th^ 
facts  alleged  in  the  pleas;  and  special  replications,  firsts 
that  at  the  s^id  meeting  of  the  said  burgesses  of  the  said 
town  and  borough,  held  on  &c.,  for  the  chusing  of  a  major 
of  the  said  town  and  borough,  as  in  the  said  first  plea  above 
mentioned,  two  several  candidates  were  duly  nominated  and 
proposed  for  the  office  of  mayor  of  the  said  town  and 
borough,  to  wit,  one  R.  B»,  then  and  there  being  a  burgess 
of  the  said  town  and  borough,  and  then  and  there  being  a  fit 
and  proper  person  to  be  such  mayor,  and  the  said  defendant; 
and  that  afterwards,  and  after  such  nominating  and  proposing 
of  the  said  R.  J5.  and  of  the  said  defendant,  to  wit,  on  &c. 
at  &c.  a  poll  of  the  votes  for  the  said  respective  candidates 
was  then  and  there  demanded,  and  was  then  nd  there 
granted  by  1\  G.  P.,  acting  as  mayor  of  the  said  town  and 
borough,  and  presiding  at  the  said  meeting.  And  the  said 
coroner  further  saith,  that  divers  of  the  burgesses  of  the  said 
town  and  borough,  to  wit,  8cc.  (setting  out  fifty  persons  by 
name)  having  a  right  to  vote  in  the  said  election  of  mayor  of 
the  said  town  and  borough,  attended  and  were  present  at 
the  said  last  mentioned  meeting,  as  such  burgesses  as  afore- 
said, and  then  and  there  tendered  and  offered  their  votes 
respectively  for  the  said  R.  £.,  to  be  such  mayor  of  the  said 
town  aijd  borough,  to  the  said  7*.  G.  P,,  then  and  there  act- 
ing as  mayor  of  the  said  town  and  borough,  and  the  presiding 
officer  of  such  me^tmg.  And  the  said  coroner  further  saitb, 
that  the  said  (fifty  persons  before  named)  so  offering  and 
tendering  their  votes  for  the  said  JR.  B.  were  rejected  by  th^ 
said  7'.  G.  P.,  and  were  not  reckoned  as  voters,  and  that 
divers,  to  wit,  8cc.  (setting  out  thirty-eight  other  persons  by 
name)  of  the  said  supposed  burgesses,  in  the  said  first  plea 
above  stated  to  have  been  met  and  assembled  together,  and 
to  have  chosen  the  said  defendant  to  be  mayor  as  aforesaid^ 
had  been  theretofore,  tp  wit,  ^.  B.  &c.  on  the  1 7th  day  of 
July,  1820,  C.  D.  &c.  on  the  20th  day  of  July,  18(20,  E.F. 
8cc.  on  the  4th  day  of  December,  1820,  G.  H.  &c.  on  the 
J8th  day  of  June,  1821,  and  I.  K.  &c..on  the  lOtk  day  of 
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February  J  1823,  respectively,  illegally  chosen  to  be  bur- 
gesses at  certain  pretended  corporate  meetings  of  the  said 
burgesses,  on  those  respective  days,  and  had,  under  and  by  v. 

^colour  of  the  said  illegal  elections,  and  with  no  other  right 
or  title,  been  severally  admitted  as  burgesses  of  the  said 
town  and  borough,  and  that  the  said  (thirty-eight  persons, 
before  named)  then  and  there  not  being  legal  burgesses  of 
the  said  town  and  borough,  and  then  and  there  having  no 
legal  right  to  vote  as  burgesses  at  the  said  election  of  mayor, 
tendered  their  votes  for  the  said  defendant;  and  were  ob- 
jected to  by  J.  P.,  a  burgess,  as  persons  having'  been 
improperly  and  illegally  admitted  burgesses  of  the  said' town 
and  borough,  wA  as  having  no  legal  right  to  vote  as  last 
aforesaid,  but  were,  notwithstanding  such  objection,  severally 
and  respectively  admitted  by  the  said  T.  G.  P.,  then  pre- 
siding as  mayor,  to  give  their  votes  for  and  on  behalf  of  the 
said  defendant,  and  did  give  their  votes  for  and  on  behalf  of 
the  said  defendant,  and  the  same  were  then  and  there  received 
and  reckoned  as  votes  for  the  said  defendant.    And  the  said 
coroner  further  saith  that  the  major  part  of  the  burgesses  so 
met  and  assembled  and  present  at  the  said  last  mentioned 
meeting,  who  had  a  right  to  vote,  and  ought  to  have  been 
admitted  and  received  as  legal  voters  at  such  election 
respectively,  voted  and  tendered  their  votes  for  the  said 
12.  J3.  to  be  such  mayor  as  last  aforesaid ;  and  the  said 
12.  i).  had  then  and  there  a  majority  of  legal  votes  in  his 
favour,  to  be  such  mayor  as  last  aforesaid,  and  then  and 
there  ought  to  have  been  declared  and  sworn  as  such  mayor, 
&c. ;  concluding  with  a  verification.     Several  other  repli- 
cations substantially  the  same.     Issue  upon  the  general 
replici^tions.     Demurrer  to  the  special  replications,  assign- 
ing for  causes, ''  that  the  same  several  respective  replica- 
tions do  not  directly  deny  or  traverse  any  of  the  matters 
contained  in  the  same  several  respective  pleas  of  the  said 
defendant,  nor  confess  and  avoid  the  same ;  and  also  for 
that  the  same  several  and  respective  replications  do  not 
directly  answer  the  same  several  respective  pleas,  or  any  of 
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tfaenii  but  are,  respectively,  at  most,  argumentative  suiswers 
JT'^C*^  thereto ;  and  also  for  that  the  same  several  respective  repu- 
te, cations  are  multifarious  and  double ;  and  also  for  that  the 
said  several  respective  replications  do  not  contain  any  mat- 
ter upon  which  pertinent  and  conclusive  issues  can  be  taken; 
and  also  for  that  the  same  several  respective  replications 
contain  matter  of  evidence  and  not  of  allegation,  and  that 
all  the  matters  contained  in  the  same  several  respective 
replications  might  be  given  in  evidence,  under  the  issues 
before  joined  between  the  parties  aforesaid;  that  the  same 
several  respective  replications  lead  to  great  and  unnecessary 
prolixity  of  pleading,  and  are,  in  other  respects,  evasive 
argumentative,  insufficient,  and  informal."  Joinder  in  de- 
murrer. 

Campbell,  in  support  of  the  demurrer.  The  special 
replications  are  clearly  bad,  both  in  form  and  substance. 
They  tender  no  material  issue.  It  was  perfectly  impossiMe 
for  the  defendant  either  to  take  issue  upon  them,  or  to  rejoin 
to  them.  They  are  all  substantially  the  same,  and  the  same 
argument  will  apply  to  them  all.  Suppose  the  defendant 
bad  rejoined  that  the  fifty  rejected  votes  were  bad,  and  that 
issue  had  been  found  against  him;  still,  it  would  not  have 
followed  that  he  was  improperly  elected.  Suppose  he  bad 
rejoined  that  the  thirty-eight  admitted  votes  were  good,  and 
that  issue  had  been  found  against  him;  still,  it  would  not 
have  followed  that  he  had  a  minority  of  good  votes.  Sup- 
pose he  had  denied  the  concluding  averment  of  the  replica- 
tion, that  the  other  candidate  had  a  majority  of  good  votes ; 
then,  he  would  have  admitted  that  the  fifty  votes  were  good, 
and  that  the  thirty-eight  were  bad.  But  the  replication  in 
effect  admits  the  thirty-eight  votes  to  be  good,  for  it  states 
the  voters  to  be  burgesses  de  facto,  and  the  question  whetber 
diey  are  burgesses  de  jure  cannot  be  raised  in  this  mode. 
A  brief  examination  of  the  only  two  existing  authorities 
upon  the  subject  will  nmke  this  proposition  clear.  Summers 
V.  lUgem,  in  Error  (a),  was  a*writ  of  error  from  the  Court 

<fl)  C(mp.  489. 
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o(  King's  BencK  in  Ireland,  in  quo  warranto,  and  one  of 
the  questions  raised,  was,  whether  on  the  trial  of  the  rights 
of  the  elected  to  a  corporate  A-anchise,  the  rights  of  the  ^T 

voters  to  their  corporate  franchise  could  be  gone  into.  Lord  Hughes. 
Mansfield  said,  ^'  the  general  question  has  never  been  fully 
settled,  though  it  has  been  touched  upon  in  many  cases. 
But  this  is  settled,  that  no  corporator  is  bound  by  surprise 
to  go  into  the  original  qualification  of  any  corporator  in 
possession,  who  voted  for  him  at  his  election,  especially 
without  notice.'^  The  case  was,  however,  argued  a  second 
time,  and  Lord  Mansfield  then  said, ''  the  proposition  is, 
that  the  Judge,  on  this  information,  should  have  done  exactly 
what  he  ought  to  have  done,  if  the  title  of  these  persons, 
who  were  common-council-men  de  facto,  had  actually  been 
in  question  before  him  upon  quo  warranto.  They  were,  de 
facto,  members  of  the  corporation,  admitted,  sworn,  and  in 
Ifae  actual  enjoyment  of  the  office.  The  question  is  whe*- 
ther  the  judge  collaterally,  at  the  trial,  ought  to  have  gone 
into  the  validity  of  these  men's  titles.  Could  the  mayor 
have  gone  into  it  at  the  election?  It  is  very  clear  he  could 
not."  And  in  conclusion  his  lordship  added^  '^  the  present 
question  is,  whether,  in  a  quo  warranto  against  particular 
members,  you  can  go  mto  the  title  of  other  corporators  de 
fecto ;  knd  we  are  clearly  of  opinion  you  cannot.**  Now, 
that  is  a  decisive  authority  to  shew  that  the  replications  in 
this  case  are  bad  with  respect  to  the  thirty-eight  voters 
alleged  to  have  been  improperly  admitted  to  vote,  because 
the  replications  themselves  admit  that  those  voters  were  bur- 
gesses de  facto.  Rex  v.  W.  Smiih(a)  was  a  quo  warranto  for 
exercising  the  office  of  mayor  of  the  borough  of  Colchester. 
There  were  several  issues  there:  first,  whether  the  defendant 
was  elected  by  the  then  mayor  and  by  the  major  part  of  the 
residue  of  the  aldermen ;  second,  whether  the  defendant 
was  properly  sworn  in;  and  lastly,  whether  the  person  who 
presided  and  acted  as  mayor  at  ibe  election  was  or  was 
Mt  mayor  at  the  time»    Lord  Elknborough,  in  the  course 

(a)  5  M.  &  s.  an. 
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of  his  judgment,  said, ''  as  to  the  question,  whether  it  is 
competent  to  impeach,  upon  a  collateral  issue  concerning 
V.  the  rights  of  the  elected,  the  title  of  the  voter,  if  the  case 

Hughes,  j^^^  turned  upon  it,  I  should  have  desired  further  time  for 
consideration.  The  language  of  Lord  Mansfield  in  Symr 
mers  v.  Regem  is  certainly  very  strong;  but,  upon  the  com- 
petency to  inquire  into  the  validity  of  the  election  of  Hedge, 
the  presiding  officer  at  the  defendant's  election,  I  cannot 
entertain  a  doubt:"  and  Abbott j  J.  said,  that  with  reference 
to  the  first  issue  in  that  case,  he  could  not  distinguish  it 
from  Symmers  v.  Regem.  Upon  these  authorities,  then, 
these  replications  are  clearly  bad  in  law,  and  reason  and 
justice  are  equally  decisive  against  them.  If  in  trying  the 
right  of  the  elected,  the  title  of  the  electors  could  be  gone 
into,  it  might  be  necessary  for  the  defendant  to  take  issue 
upon  the  right  of  every  individual  voter  named  in  the  repli- 
cation, and  the  result  would  be  an  infinity  of  issues  requiring 
a  length  and  labour  of  investigation  to  which  no  Judge  or 
jury  would  be  competent. 

G.  R.  Cross,  coniri.  The  special  replications  are  good 
both  in  form  and  substance.  As  respects  their  substance, 
the  real  question  which  they  raise  undoubtedly  is,  whether 
a  relator,  when  inquiring  into  the  title  of  the  elected,  can 
impeach  the  titles  of  the  electors.  This  question  comes 
now  for  the  first  time  before  the  Court  upon  the  record ;  it 
has  never  been  decided:  indeed  it  has  never  been  fully  and 
directly  discussed.  The  first  case  in  which  it  is  alluded  to 
is  Rex  V.  Latham  {a),  which  was  a  motion  for  a  quo  war- 
ranto information.  The  rule  was  made  absolute  on  per- 
fectly distinct  grounds,  but  this  point  having  been  touched 
upon,  Lord  Mansfield  said,  *'  the  crown  may  take  what 
issues  they  think  proper  to  shew  usurpation.  There  is  no 
instance  of  precluding  the  crown  from  insisting  upon  any 
objections  that  they  shall  be  advised  to  take  issue  upon,  in 
order  to  shew  the  defendant  to  have  usurped  the  franchise. 

(a)  3  Bnrr.  1485. 
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Therefore,  we  neither  need  to  give,  nor  should  give,  any 
opinion  upon  the  other  points;  nor  does  the  line  seem  to 
be  fully  and  clearly  drawn  and  fixed,  where  the  rights  of  the  v. 

electors  can  be  gone  into  at  all,  or  how  far  they  can  be  Heches. 
gone  into,  on  the  trial  of  the  right  of  the  elected."  Then 
came  the  case  of  Summers  v.  Regem,  where  the  point  was 
agaui  raised,  and  where  the  titles  of  the  rejected  voters  were 
to  a  certain  extent  taken  into  consideration,  for  it  having 
been  proved  that  some  of  them  had  been  ousted  of  their 
franchises,  evidence  of  their  restoration  was  admitted.  It 
is  true  that  evidence  of  their  having  been  originally  illegally 
elected  was  rejected.  Lord  Mansfield  being  of  opinion  that 
the  rights  of  the  voters  to  their  corporate  franchise  could 
not  be  gone  into,  without  notice,  either  on  the  record,  or 
collaterally,  and  after  an  undisputed  possession  of  ten  or 
twelve  years.  He  laid  great  stress  upon  the  want  of  notice, 
and  upon  the  length  of  possession,  and  it  should  seem  that 
those  were  the  main  grounds  upon  which  his  decision  was 
founded ;  but  neither  of  those  circumstances  applies  to  the 
present  case,  for  here  the  objection  appears  upon  the  record, 
and  the  voters  objected  to  are  all  recently  elected,  and  their 
names  are  all  set  out  in  the  replications.  The  next  case  is 
Rex  v.  Mein  (a),  in  which  Lord  Kenyan  says, ''  It  is  ob- 
jected that  the  titles  of  electors  cannot  be  impeached 
through  the  medium  of  the  elected,  and  the  case  of  Summers 
V.  Regem  has  been  relied  on^  but  there  Lord  Mansfield  laid 
considerable  stress  on. the  voters  having  been  in  possession 
of  their  franchises  for  twelve  years."  Immediately  after  the 
case  of  Rex  v.  Afetn,  the  statute  S2  Geo.  3.  c.  58,  entitled 
f'  An  Act  for  the  amendment  of  the  law  in  proceedings  upon 
information  in  nature  of  quo  warranto,"  was  passed ;  and  its 
provisions  have  an  important  bearing  upon  the  present' 
question.  After  providing,  by  s.  1,  that  the  titles  of  corpo-  ^ 
rate  officers  shall  not  be  directly  impeached  by  quo  warranto 
information  after  an  enjoyment  of  six  years,  it  goes  on  to 
enact,  by  s.  3,  ^'  that  if  any  person  against  whom  any  such 

(fl)  3  T.  R.  596. 
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information  shall  be  exhibited,  shall  derive  title  under  an 
election,  nomination,  8cc.  by  any  person,  the  title  of  such 
person  against  whom  such  information  shall  be  exhibited, 
shall  not  be  defeated  or  affected  by  reason  or  on  account  of 
any  defect  in  the  title  of  such  person  so  electing,  nomi- 
nating,  &c.  in  case  such  person  under  whom  title  shall  be 
derived  as  aforesaid,  was  in  exercise,  de  iacto,  of  the  fran- 
chise or  office  in  virtue  of  which  he  was  so  elected,  nomi* 
nated,  &c.  at  a  period  six  years,  at  least,  previous  to  the 
time  of  filing  such  mformation,  and  his  title  shall  not  have 
been  questioned  by  any  legal  proceeding  carried  on  witb 
effect."  Now,  the  object  of  that  statute  being  to  protect 
from  impeachment  or  question,  direct  and  indirect,  the  titles 
of  corporate  officers  after  an  ^oyment  of  six  years,  goes, 
inferentially,  far  to  shew  that,  before  the  statute  passed,  the 
legislature  considered  that  the  titles  of  such  persons  might 
be  called  in  question  in  proceedings  similar  to  the  present; 
and,  indeed,  if  before  that  time  the  law  had  protected  the 
titles  of  electors  from  impeachment  through  the  medium 
of  the  elected,  the  latter  enactment  was  altogether  super* 
fluous.  [Bayley,  J.  Is  not  that  statute  confined  to  the 
presiding  officers  of  corporations?]  It  is  submitted  not; 
the  words  are  very  general :  ''  the  defendant  to  any  infor- 
mation" is  authorized  to  plead  the  statute.  Rex  v.  ff. 
Smith  does  not  bear  upon  this  question ;  it  was  decided 
upon  a  different  ground,  and  cannot  be  regarded  as  an  au« 
thority  either  for  or  against  the  present  argument.  The 
only  remaining  cases  are  two  of  much  earlier  date,  in  both 
which,  however,  the  titles  of  electors  were  inquired  into 
without  any  objection.  The  first  is  Foot  v.  Prawse  (a). 
IBayley,  J.  The  question  there  was,  not  respecting  the 
original  title  of  the  electors,  but  whether  they  were  corpo- 
rators de  facto  at  the  time  when  they  voted.]  The  question 
tried  was,  whether  they  were  at  that  time  corporators  de 
jure,  [fioy/ey,  J.  Perhaps  so,  incidentally,  because  the 
two  questions  were  so  intimately  connected,  that  it  was  im- 

(«)  1  Str.  625 ;  2  Bro.  P.O.  289.  S.  C. 
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possible  to  separate  them  iq  the  evidence.     The  electors 

there  uecessarily  ceased  at  the  same  time  to  be  corporators 

de  facto  aud  de  jure.]     Still  the  question  of  title  was  gone     "    v, 

into,  as  it  was  also  in  Rex  v.  Hebden  (a).    There,  on  an      Hdohes. 

information  against  the  defendant,  as  bailiff  of  Scarborough, 

he  made  title  as  elected  under  the  bailiffship  of  Batty  and 

Armstrong;   and   upon   issue  joined,  whether  they  were 

bailiffs  or  not,  a  record  of  a  judgment  of  ouster  against 

them  was  read  in  evidence;  and  upon  motion  for  a  new 

trial  it  was  held,  that  it  was  properly  admitted,  and  a  new 

trial  was  denied.    These  cases  go  to  shew  that  the  question 

may  be  entered  into,  and  if  so,  these  replications  are  good 

in  substance.    They  are  also  good  in  form.    The  insertion 

of  the  rejected  voters  was  necessary  in  order  to  raise  the 

issue  meant  to  be  tried,  namely,  whether  the  majority  of 

legal  votes  was  tendered  for  the  defendant  or  for  the  other 

candidate )  and  the  introduction  of  the  names  of  the  parties 

was^igbly  beneficial  to  the  defendant,  as  it  enabled  him  to 

provide  himself  with  evidence  respecting  them.    It  is  said 

|ha(  the  replications  raise  an  infinity  of  issues,  but  the  fact 

is  not  so :  for  though  there  are  several  disputed  facts  put 

upon  the  record,  they  all,  in  effect,  compose  but  one  issue^ 

namely,  whether  the  defendant  was  duly  elected,  which  was 

the  real  issue  intended  to  be  tried. 

Campbell,  in  reply,  was  stopped  by  the  Court. 

Say  LEY,  J.  (6) — ^Tliis  information  calk  upon  the  defend- 
ant to  shew  by  what  authority  he  holds  the  office  of  mayor 
of  the  borough  of  Monmtmth,  to  which  he  pleads  a  title  by 
election  according  to  the  charter  of  the  borough.  To  that 
plea  the  prosecutor  might  have  replied  non  debito  modo 
electus,  and  have  compelled  the  defendant  to  go  to  trial 
upon  that  issue.  Instead  of  so  doing,  he  sets  forth  in  his 
replication  the  names  of  thirty-eight  persons  who,  he  alleges^ 

(a)  9  Str.  1109;  Andr.  389,  S.C. 
(6)  Ahbotty  C.J.  was  absent. 
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were  improperly  admitted  to  vote  for  the  defeodant,  and  the 
names  of  fifty  other  persons  who,  he  alleges,  tendered  their 
votes  for  another  candidate  and  were  improperly  rejected, 
Hughes,  jmd  he  thereby  makes  it  appear  that  the  other  candidate 
had  the  majority  of  legal  votes,  and,  therefore,  that  the  de- 
fendant could  not  have  been  duly  elected.  He  arrives  at 
last  at  the  simple  conclusion  of  non  debito  modo  electus, 
which  was  the  only  proper  issue  to  be  taken ;  but  he  arrives 
at  it  circuitously  and  argumentatively,  and  not  by  the  correct 
and  proper  modes  of  pleading.  Where  the  electors  do  not 
fill  an  office  of  a  corporate  nature,  it  is  allowable,  and  indeed 
necessary,  to  question  their  titles  in  questioning  that  of  the 
elected,  because  there  is  no  other  mode  of  doing  it;  and 
that  is  the  principle  laid  down  by  Lord  Kenyan  in  Rex  v. 
Mein:  but  there  is  a  sound  and  well  established  distinction 
in  that  respect  between  corporators  and  others,  and  it  has 
been  frequently  decided  that  the  titles  of  corporators  cannot 
be  tried  in  that  mode,  because  there  b  another  and  %nore 
correct  mode  of  impeaching  them,  if  they  are  impeachable. 
I  believe  this  is  the  first  case  in  which  an  attempt  has  been 
made  to  raise  upon  the  record  the  question  whether  persons 
exercising  corporate  privileges  are  corporators  de  jure. 
To  allow  such  an  attempt  to  succeed  would  be  most  mis- 
chievous ;  it  would  throw  almost  insuperable  difficulties  in 
the  way  of  every  election,  and  the  time  consumed  in  the 
subsequent  investigation  would  render  it  impossible  ever  to 
obtain  a  fair  and  legal  trial  upon  a  quo  warranto  informatioo. 
The  cases  cited  on  the  part  of  the  prosecutor  do  not  8up« 
port  his  case.  Rex  v.  Latham  goes  no  way  towards  deciding 
the  question  either  way,  for  Lord  Mansfield  there  treat}  it 
as  quite  unsettled.  Rex  v.  Hebden  is  quite  distinct  from 
this  case,  for  there  the  question  was  as  to  the  title  of  persons 
to  fill  particular  offices  in  virtue  of  which  they  claimed  die 
nomination  of  the  candidates ;  nor  does  that  case  establish 
the  right  of  trying  the  title  pf  electors  even  de  facto :  the 
utmost  it  shews  is,  that  you  may  prove  the  question  to  have 
been  previously  determined,  as  was  proved  there,  by  pro- 
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ducing  a  judgment  of  ouster  in  a  former  quo  warranto.  In 
Symmers  v.  Regem  the  issue  was  non  debito  modo  electusy 
under  which  every  matter  which  can  legally  be  investigated  v. 

in  such  a  proceeding  may  be  brought  into  question.  If  '^^^'bes. 
a  prosecutor  were  allowed  to  shew  that  some  of  the  voters 
were  unqualified  persons,  the  result  would  only  be  that  the 
defendant  had  not  been  duly  elected.  In  that  case,  there- 
fore, all  such  evidence  was  admissible  as  could  properly  be 
admissible  upon  this  record,  and  yet  it  was  there  held  that 
the  titles  of  electors,  corporators  de  facto,  could  not  be 
impeached;  and  the  decision  there,  in  my  opinion,  pro- 
ceeded, not  upon  the  ground  of  want  of  notice^,  or  of  length 
of  enjoyment,  but  upon  the  broad  principle,  that  in  an 
inquiry  into  the  right  of  the  elected,  you  cannot  try  the  right 
of  the  elector,  being  a  corporator  de  facto.  Rex  y;Mein  is 
very  strong  against  the  prosecutor  in  this  case,  for  Lord 
Kenyon,  no  mean  authority  upon  such  a  subject,  there  con- 
siders it  as  settled  law,  that  the  title  of  electors  cannot  be 
questioned  in  an  information  against  the  elected,  except 
where  there  is  no  other  mode  of  questioning  their  title, 
which  in  this  case  there  is ;  and  he  there  recognizes  the 
case  of  Symmers  v.  Regem,  and  distinguishes  it  from  that  of 
Rex  V.  Mein,  for  he  says,  *^  It  is  objected  that  the  titles  of 
electors  cannot  be  impeached  through  the  medium  of  the 
elected,  and  the  case  in  Cowper  has  been  relied  on,  but  there 
the  electors  were  members  of  a  corporation,  whose  titles 
might  have  been  questioned  in  quo  warranto  informations.'' 
These  cases  all  preceded  the  32  Geo.9i.  c.  58,  which,  in  my 
view  of  it,  was  evidently  designed,  not  to  alter  the  general 
existing  state  of  things  in  corporations,  certamly  not  to 
extend  the  power  of  objecting  to  the  titles  of  corporators, 
but  to  afford  a  particular  protection  to  the  presiding  officers 
of  corporate  bodies,  and  to  them  only,  leaving  the  general 
law,  as  to  the  mode  of  trying  the  titles  of  electors,  precisely 
as  it  found  it.  Subsequently  to  the  statute  came  the  case 
of  Rex  V.  Smith,  which  stands  upon  a  very  different  footing 
from  the  present.    There  the  defendant  had  been  elected 
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to  his  office  at  a  corporate  meeting  held  before  an  individual 
acting  as  the  then  mayor,  and  unless  that  individual  was 
mayor  de  jure  at  the  time,  the  meeting  was  illegal,  and  the 
HuoHXI.  election  void.  Upon  that  ground  it  was  held  allowable  for 
the  prosecutor  to  go  into  the  question^ of  the  presiding 
officer's  title,  but  it  by  no  means  follows  that  he  would  have 
been  allowed  to  question  also  the  titles  of  the  electors. 
Upon  the  whole,  therefore,  it  seems  to  me,  as  the  prosecu- 
tor^s  object  by  these  replications  was  to  rest  his  case  upon 
the  fact  that  some  of  the  voters  were  liable  to  ouster  at  the 
time  of  the  defendant's  election,  and  as  according  to  the 
rule  of  law,  which  must  be  considered  as  settled  ever  since 
the  decision  in  Symmersv.  Regem^  that  question  cannot  be 
raised  in  such  a  proceeding,  that  the  replications  in  this 
case  are  bad,  and  that  the  defendant  is  entitled  to  judgment. 

HoLROYD,  J. — It  is  a  fundamental  principle  in  pleadings 
applying  equally  to  replications  and  to  pleas,  that  you  must 
either  confess  and  avoid,  or  traverse,  some  pnaterial  hicU 
The  material  fact  in  dispute  here  is,  whether  the  defendant 
was  or  was  not  duly  elected,  which  could  be  put  in  issue 
only  by  a  direct  denial  of  the  validity  of  the  election.  But 
instead  of  doing  that,  the  prosecutor  has  replied  a  variety  of 
facts,  from  which  he  argumentatively  arrives  at  the  cooclu^ 
sion  of  non  modo  debito  electus.  Now  that  he  cannot  do. 
and  upon  that  short  ground  .1  am  clearly  of  opinion  that 
these  replications  are  bad.  The  question  of  title  de  &cto 
may  often  be  attended  by  subordinate  questions,  very  nice 
and  difficult  to  answer,  and  may  sometimes  be  so  closely 
blended  with  the  question  of  title  de  jure,  as  to  render  their 
separation  impracticable.  But  while  a  man  is  in  possessions 
of  an  office,  his  title  cannot  be  questioned  in  the  mode  here 
attempted.  When  judgment  of  ouster  has  been  obtained 
against  him,  he  ceases  to  be  in  possession,  and  such  a  judg« 
ment,  if  obtained  bon&  fide,  is  legitimate  and  conclusive 
evidence  against  him :  Rex  v.  The  Mayor  of  Yorkia),    The 

(«)  5  T.  R.  ^, 
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first  objection,  however,  is  decisive  of  this  case,  and  npon 

that  our  ludsment  must  be  for  the  defendant. 

''  The  KiKO 

t, 
LiTTLEDALE,  J.  concurred.  Hdohes^ 

Judgment  for  the  defendant. 


Down  v.  Halling  and  others. 

This  was  an  action  fof  money  had  and  received  by  the  -A^  banker's 

•^  .  check,  dated 

defendants  to  the  plaintiff's  use.     Plea,  non  assumpsit.    At  the  I6th,  for 

the  trial  before  Jbbott,  C.  J.  at  the  adjourned  sittings  in  folo*  tolrer 

London  after  last  Easter  term,  it  appeased  in  evidence  that  ^^^  changed 

on  the  ]  6th  November ^  1 8^4^  the  plaintiff  received  a  check  Novmiber,  by 

from  his  brother  for  50/.,  drawn  on  the  same  day.  upon  the  ?  tradesman, 

,        ^  i.  «•     -Tk  -n  t     mi  «    ^  for  a  strange 

bankmg  firm  of  Sir  Peter  Pole,  Thorhton  &  Co.,  payable  woman,  who 
to  the  plaintiff  or  bearer.    In  the  afternoon  of  the  22d  No-  purchased 

^  some  goods  at 

tember,  between  three  and  four  o'clock^  a  female,  of  appa-  bis  shop,  and 

rent  respectability,  came  to  the  shop  of  the  defendants,  who  r^eiv^ci^h 

^re  linen-drapers  in  Cockspur  Street,  and  purchased  goods  ^^^  >'  &'  the 

to'  the  amount  of  6/.  10s.  and  tendered  in  payment  the  check  the  35tb,  A, 

in  question.    The  shopman  who  served  her,  took  the  check  ^^®  payee, 

*  .  gave  notice  to 

to  one  of  the  defendants  for  the  change.    Questions  were  the  bankers  to 
then  asked  of  the  woman,  and  she  said  she  was  upper  ser-  ^f'fb''^^"^?! 
vant  in  a  gentleman's  family.     She  was  desired  to  write  her  — Held,  in  an 
name  and  address  on  the  check,  but  she  said  she  was  an  ^ajl^st  the ' 
indifferent  writer,  and  requested  the  shopman  to  write  it  for  tradesman  for 
her,  which  he  did  at  her  dictation.    Her  unembarrassed  be-  and  received 
haviour  and  apparent  respectability  disarmed  all  suspicion.  ^^  ^^^  "^®'. 

The  change  was  immediately  given  to  her,  and  she  carried  was  not  in- 
cumbent on 
the  plaintiff  to  shew  how  the  check  got  out  of  his  possession ;  and  second,  that  if  the 
jury  were  satis6ed  that  tbe  defendant  had  taken  the  check  (which  was  overdue  five  days) 
under  such  circumstances  as  ought  to  excite  the  suspicion  of  a  prudent  man,  even 
though  be  gave  valuable  consideration  for  it,  and  acted  bonii  fide,  the  true  owner  had 
a  right  to  recover  the  amount;  for  a  banker^s  check,  overdue^ stands  on  the  same  footing 
as  a  bill  or  note  put  into  circulation  after  its  date  has  expired,  and  the  holder  must 
siraw  title  in  his  immediate  payer  before  he  can  retain  tht  proceeds. 
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the  goods  away^  after  declining  to  have  them  sent  to  her 
residence.  The  defendants  were  too  busy  to  send  the  check 
for  payment  at  the  banking-house  that  afternoon,  but  on  the 
following  morning,  between  nine  and  ten  o'clock,  it  was 
presented,  and  paid  without  objection.  On  the  £5th  Na^ 
vember,  the  plaintiff,  for  the  first  time,  gave  notice  at  the 
banking-house  not  to  pay  the  check  when  it  should  be  pre- 
sented. An  inquiry  was  then  instituted  by  the  bankers  how 
the  defendants  became  possessed  of  the  check,  and  they 

ft 

gave  the  account  of  it  above  mentioned.  Search  was  made 
after  the  woman,  but  no  such  person  was  to  be  found  by  the 
name  and  address  which  she  had  given.  No  proof  what- 
ever was  given  of  the  manner  in  which  the  check  had  passed 
out  of  the  plaintiff's  hands.  On  the  part  of  the  defendants 
it  was  submitted,  first,  that  as  they  had  boni  fide  taken  the 
check  and  given  full  value  for  it,  the  action  could  not  be 
maintained;  and  second,  that,  at  all  events,  the  plaintiff 
ought  to  give  some  evidence  that  the  check  had  been  lost 
by,  or  stolen  from  him ;  for  otherwise  the  presumption  was 
that  the  person  who  presented  it  to  the  defendants  had 
a  good  title  to  it.  The  Lord  Chief  Justice  was  of  opinion 
that,  under  the  particular  circumstances  of  this  case,  such 
evidence  was  unnecessary,  even  if  it  could  be  adduced; 
and  then  left  it  as  a  question  of  fact  for  the  jury,  whether 
the  defendants  had  not  been  guilty  of  negligence ;  for  if  the 
jury  should  be  of  opinion  that  the  check,  presented,  as  it 
was,  so  many  days  after  it  was  drawn,  was  tendered  to  the 
defendants  under  such  circumstances  as  ought  reasonably 
to  excite  suspicion  in  the  minds  of  persons  conversant  with 
business,  and  induce  an  inquiry  into  the  right  of  the  party 
who  presented  it,  then  the  plaintiff  would  be  entitled  to 
ai  verdict.    The  jury  found  for  the  plaintiff. 


Denmati,  C.S.  on  a  former  day,  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  or  why  there  should  not  be  a  new  trial  granted, 
first;  on  the  ground  that  the  plaintiff  had  made  out  no  title  to 
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recover,  and  aecoud,  on  the  ground  that  the  jury  had  been 
misdirected.  First,  it  was  essential  to  the  plaintiff's  case, 
to  shew  under  what  circumstances  the  check  passed  out  of 
his  hands.  The  assumed  ground  of  the  action  was,  that  the 
check  had  been  lost  or  stolen  in  the  interval  between  the 
l6th  and  22nd  November,  1824.  Now  there  was  not  a  pai^ 
tide  of  evidence  as  to  the  manner  in  which  it  parted  from 
his  possession.  The  reasonable  presumption  to  be  drawn 
from  the  facts  proved  was,  that  he  had  paid  it  away,  and 
that  it  thereby  got  into  circulation,  or  that  the  woman  who 
presented  it  to  the  defendants  was  his  agent.  It  was  there- 
fore a  preliminary  step,  going  to  the  very  gist  of  the.  action, 
to  shew  that  it  passed  from  him  involuntarily  or  by  tortious 
means.  The  onus  probandi  lay  upon  the  plaintiff,  and  in 
the  absence  of  such  proof,  he  had  no  right  to  maintain  the 
action.  The  want  of  promptitude  in  stopping  the  check, 
assuming  it  to  have  been  lost  or  stolen,  rendered  such  evi* 
dence  still  more  necessary.  Secondly,  assuming  that  there 
was  enough  to  call  upon  the  defendants  for  an  answer  to 
the  action,  it  is  submitted  that  they  gave  a  complete  answer 
to  it,  and  that  the  true  question  in. the  case  was  not  left  to 
the  jury.  The  question  put  to  them  was,  whether  the  de- 
fendants had  been  guilty  of  negligence ;  the  learned  judge 
telling  them,  that  if  they  thought  the  defendants  had  taken 
the  check  under  such  circumstances  as  ought  reasonably  to 
excite  suspicion  in  the  minds  of  persons  conversant  with 
business,  the  plaintiff  had  a  right  to  recover.  Now,  the  true 
question  for  them  was,  whether  the  defendants  had  acted 
without  mala  fides,  for  if  they  did,  then,  in  point  of  sound 
reason  and  justice,  they  had  a  complete  answer  to  the  action. 
It  cannot  be  denied  that  the  defendants  gave  full  value  for 
the  check,  and  took  it  boni  fide.  There  was  a  perfect  ab- 
sence of  mala  fides,  nor  was  it  pretended  that  there  was  any 
thing  unfair  in  their  conduct  in  the  transaction.  Until  the 
late  case  of  Gill  v.  Cuhilt  (a)  it  was  the  prevailing  opinion, 
that  if  a  person  gives  good  consideration  for  a  negociable 

(a)  Ante,  vol.  i.  9S4. 
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security,  and  takes  it  bon&  fide,  he  has  a  right  to  it  against 
all  the  world.    {Bayley,  J.  That  case  does  not  at  all  shake 
any  doctrine  prevailing  theretofore.     That  case  proceeded 
on  the  foundation  that  the  plaintiff  had  not  taken  the  bill 
bon&  fide,  but,  on  the  contrary,  had  taken  it  out  of  the  usual 
course  of  business.]    That  was  certainly  a  very  strong  deci- 
sion, and  goes  a  great  way  to  shake  the  received  opinion 
respecting  the  inviolability  of  the  right  of  a  bon&  fide  holder 
of  a  bill,  who  has  given  valuable  consideration.     It  deter- 
mined that  he  who  received  a  bill,  under  circumstances  of 
the  slightest  suspicion,  is  bound  to  exercise  the  utmost 
jdegree  of  caution  in  ascertaining  the  title  of  the  person  of 
whom  he  receives  it.    In  that  case  it  was  left  to  the  jury  to 
say,  whether  the  plaintiff  had  taken  the  bill  under  such  circum- 
stanees  as  ought  to  have  excited  the  suspicion  of  a  prudent 
and  cautious  man.    Admitting  that  the  mode  of  presenting 
the  present  case  to  the  jury  was  warranted  by  that  decision^ 
still  it  is  submitted  that  the  total  absence  of  mala  fides  ought 
to  have  been  left  to  them,  as  an  essential  part  of  the  ques- 
tion.   Where  a  party  confessedly  acts  bon&  fide,  and  gives 
full  value  for  a  banker's  check,  it  Would  be  introducing 
a  new  condition  in  transactions  of  this  nature,  to  bold, 
that  if  he  is  guilty  of  negligence,  in  taking  it  under  circum- 
stances which  ought  to  raise  reasonable  suspicions  in  the 
mind  of  a  man  conversant  with  business,  he  has  no  loCus 
standi  in  a  court  of  justice.    That  surely  would  be  a  corollary 
not  warranted  by  sound  reason  or  justice.    [Bayley,  J.  If 
a  party  takes  a  bill  of  exchange  which  is  overdue,  he  takes 
h  at  all  hazards.    When  ought  a  check  upon  a  banker  to  be 
presented  Y\    It  is  not  an  uncommon  thing  to  keep  a  check 
for  several  days  before  it  is  presented.     [Bayley^  J.  FttMii 
the  nature  of  a  banker's  check,  it  ought  to  be  carried  ill 
promptly  for  payment,  and  not  allowed  to  circulate  currently 
in  the  world.     Suppose  a  check  given  to  a  payee,  and  h^ 
thinks  proper  to  keep  it  several  days,  and  in  the  mean  time 
the  banker  £fiils, — upon  whom  would  the  loss  fall,  the  drawee 
or  the  holder  of  the  check  ?    If  a  check,  which  is  not  an 
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instrument  in  general  currency^  is  presented  to  a  tradesman 
several  days  after  it  is  drawn,  ought  he  not  to  make  some 
reasonable  inquiry,  apd  exercise  common  caution,  before  he 
takes  it  f]  The  question  here  is,  who  is  to  bear  the  loss ; 
the  person  who  gives  good  and  valuable  consideration, 
or  he  who,  instead  of  presenting  the  check  for  payment 
immediately,  keeps  it  until  by  his  own  carelessness  and 
want  of  caution  it  passes  into  the  world  and  becomes  cur- 
rent. Surely  the  person  who  bon&  fide  takes  the  check, 
under  such  circumstances,  ought  not  to  be  the  sufferer. 
The  question  of  mala  fides  was  here  never  left  to  the  jury^ 
for  upoa  that  ground  alone  could  the  defendants  have  been 
liable.  Mere  negligence  on  their  part,  even  supposing  there 
was  sufficient  in  the  transaction  to  awaken  their  suspicion, 
ought  to  have  no  effect  upon  the  verdict.  In  this  view  of 
the  case  Miller  v.  Race  (a).  Grant  v.  Faughan  (6),  Peacock 
V.  Rhodes  (c),  and  Lawson  v.  Weston  (^d),  are  authoritiest. 
The  case  of  Egan  v.  Threlfall  (e)  was  decided  upon  the 
mala  fides  of  the  defendant's  conduct,  and  there  was  enough 
there  to  warrant  the  concluaion  drawn  by  the  jury.  0& 
these  grounds  therefore,  first,  that  the  plaintiff  produced 
DO  evidence  of  the  manner  in  which  the  check  got  out  of 
his  possession,  and  second,  that  the  case  was  improperly 
left  to  the  jury,  it  is  submitted  that  the  case  ought,  at  least, 
to  be  reviewed  in  a  second  trial. 


Abbott,  C.J. — At  the  trial  it  was  certainly  urged,  as 
matter  of  observation  to  the  jury,  that  there  was  no  proof  of 
the  loss  of  the  check ;  but  to  that  it  was  answered,  that  as 
die  plaintiff  proved  his  property  in  it,  by  calling  the  drawer^ 
the  onus  lay  upon  the  defendants  to  shew,  by  satisfactory 
evidence,  that  the  check  came  into  their  hands  by  lawful 
means ;  and  to  that  I  acceeded.  My  learned  brothers  are 
perfectly  satisfied  upon  the  second  point,  so  strenuously 
urged  by  Mr.  Denman,  but  there  is  some  little  doubt  on 

(e)  Doag.  611. 


(a)  Burr.  452. 
(d}4Esp.  56. 


(h)  S  Burr.  15, 16. 
(e)  Ante,  vol.  v.  326.  n. 
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the  minds  of  some  of  us,  whether  the  plaintiff  should  not 
have  given  some  evidence  of  the  manner  in  which  the  check 
got  out  of  his  hands,  and  therefore  it  is  fit  we  should  take 
some  time  to  consider  before  we  deliver  our  opinion  upon 
it.  This,  however,  would  only  go  to  a  new  trial,  no  point 
having  been  reserved  for  the  defendants. 


Bayley,  J. — I  am  of  opinion  that  the  second  point  is 
clearly  against  the  defendants ;  and  I  think  the  case  was  left 
to  the  jury  in  a  way  of  which  the  defendants  not  only  have 
no  reason  to  complain,  but  in  a  way  much  more  favourable 
to  them  than  they  were  entitled  to.  It  is  only  by  not 
attending  to  the  distinction  between  bills  of  exchange  and 
promissory  notes  which  are  current,  and  those  which  are 
overdue,  that  any  question  whatever  could  be  raised  in  this 
case.  When  a  party  takes  a  bill  of  exchange  or  promissory 
note  which  is  overdue,  he  takes  it  at  his  peril,  and  he  has 
no  right  to  recover  upon  it,  if  the  person  from  whom  he 
takes  it  has  no  title  to  it,  or  if  it  is  proved  to  have  been  lost 
by  the  true  owner.  In  this  case  the  check  in  question  was 
not.calculated,  or  intended  to  be  used,  for  the  ordinary  pur^ 
poses  of  circulation;  it  was  intended  for  immediate  payment. 
Now  it  does  not  require  any  authority  for  saying,  that  it  is  the 
duty  of  the  party  who  takes  such  an  instrument,  to  present 
it  for  payment  either  on  the  day  on  which  he  receives  it,  or, 
at  the  utmost,  on  the  following  day ;  for  after  the  expiration 
of  that  period,  it  stands  in  the  same  situation  as  a  bill,  note, 
or  order  for  money,  which  is  post  due,  and  the  same  legal 
consequence  follows  if  there  is  any  infirmity  of  title  in  the 
person  from  whom  it  is  received.  Here  the  check  is  drawn 
on  the  l6th  November ,  and  it  is  not  offered  for  payment  to 
the  defendants  until  the  22d.  Therefore,  at  the  time  when 
it  was  offered,  it  seems  to  me  that  it  stood  in  the  same  situa- 
tion as  a  bill  post  due,  and  consequently  the  defendants  could 
have  no  better  title  to  sue  upon  it  or  retain  the  money  arismg 
therefrom,  than  the  party  from  whom  it  was  taken.  In  order 
to  establish  a  right  against  the  loser  of  the  check,  they  ought 
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to  have  shewn  that  they  took  it  within  such  time. as  would 
have  enabled  them  to  sue  upon  it.  For  these  reasons  I  am 
of  opinion  that  the  case  was  left  most  properly  to  the  jury ; 
and  1  have  thought  it  my  duty  to  point  out  the  distinction 
between  this  and  other  cases,  in  order  that  it  may  not  be 
supposed  we  are  laying  down  new  rules  of  law,  not  sanc- 
tioned by  our  predecessors. 


HoLROYD,  J.-r-I  think  the  check  in  the  present  case 
must  be  considered  in  the  same  light  as  a  bill  of  exchange 
or  promissory  note  which,  is  post  due.  It  has  been  laid 
down,  over  and  over  again,  in  numerous  cases,  that  the  per* 
BOB  incautiously  taking  a  security  of  that  description  takes 
it  at  his  peril.  That  is  a  known  principle  of  law,  and  is 
strictly  applicable  to  this  case.  In  most  of  the  cases  where 
the  title  to  lost  or  stolen  bills  or  notes  has  come  in  question, 
they  have  been  lost  or  stolen  before  they  became  due,  in 
which  cases  the  question  would  be  different,  for  there  the 
party  does  not  take  them  at  his  own  peril,  and  the 
question  of  mala  fides  or  bona  fides  might  properly  arise. 
Bankers'  notes,  not  payable  to  any  particular  person, 
would  stand  on  the  same  footing  as  instruments  which 
are  in  the  ordinary  course  of  circulation,  and  the  same  de- 
gree of  vigilance  in  taking  them  might  not  be  reasonably 
eipected.  But  this  is  the  case  of  a  check  which  is  payable 
immediately,  and  if  a  party  accepts  it  in  payment  after,  it  is 
due,  he  accepts  it  at  his  own  peril.  If  it  is  presented  to 
fahn  the  day  after  it  is  drawn,  that  is  a  circumstance  which 
ought  to  awaken  his  suspicion ;  but  if  it  is  not  presented, 
as  in  this  case,  until  after  the  lapse  of  several  days,  the 
grounds  of  suspicion  are  much  stronger,  and  if  he  takes  it. 
It  must  be  at  his  own  peril.  On  this  ground  I  am  of  opinion 
diat  the  defendants  were  liable  to  the  present  action  (a). 

The  Court  having  taken  time  to  advise  on  the  other 
point,  judgment  upon  it  was  now  .delivered  by 

(a)  LUtled^iet  J.  was  abwn^ 

VOL.  VI.  II. 
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Abbott^  C.J. — The  point  which  we  resenred  for  con* 
sideration  was,  whether  it  waa  necessary  for  the  plaintiff,  in 
order  to  establish  his  right  of  action  against  the  defendaotsi 
to  shew  at  what  time  and  in  what  'maimer  the  check  in 
question  got  out  of  his  pos9e8sion*>  The  answer  given  to 
this  objection  at  the  trial  was,  that  the  plaintiff  having  proved 
property  in  the  check,  it  was  incumbeait  on^the  defendants 
to  shew  how  it  became  theirs.  The  instrument  was  drawn 
upon  a  banker,  and  made  payable  to  the  plaintiff  or  bearer; 
and  tt  was  proved,  by  the  brother  of  the  plliiiitiff>  that  bci 
the  brodier,  was  the  drawer  of  the  cbeok,  and  that  be  had 
delivered  it  to  the  plaintiff  for. tine  use  of  the  latter*  By 
that  delivery,  therdbre,  the  property  in  the  check  clearly 
vested  in  the  plaintiff  originally.  It  was  Jurthei:  proved  diat 
the  check  came  into  the  hands  of  the  defendftnts  five,  days 
after  it  was  given  to  the  plaintiff,  and  five  days  after  die  time 
at  which  payment  might  have  been  demanded  of  the  blinkers 
on  whom  it  was  drawn*  When  this  case  was  aigvjsd  M 
a  former  day,  some  of  my  learned  brothers.. intiomtedtaf 
opinion,  very  distinctly,  that  an  instrument  df  this  kind,  ptkjr 
able  to  bearer  on  demand,  and  coming  into  die  bands  Qf 
another  person  so  many  days. aflter  its  date^  was-  to  hs  coi^ 
sidered  in  the  teme;  light  as  an  overdue  Jbnll  ofexdiaiige  or 
pronissoiy  note,: and .  that,  it  was  incumbent  on  the  holder 
to  shew  that  the  person  from  whom  he  took  it  had  a  good 
title.  I  fully  concur  in  that  opinion, .  and  tbereforeiy  a^ 
respects  this  particular  description  of  instrument,  it  is  not 
necessary  to  lay  down  any  general  rule.  .  It  i&  noLneoesssiry 
for  us  to  decide  whether  the  loser  of  property  ahall  or  sbiiU 
not  in  all  cases  be  required  to  shew  how  be  pasted  with  ihp 
possession,  in  order  to  enable  him  to  establisb  his  fight 
against  the  person  who  has  the  apparent*  ipossesaion.'  { 
must  say  that  I  should  feel  great  reliictanee  in  laying'dowti, 
judicially,  any  general  rule  requiring  the  loser  to  produce 
such  evidence  before  he  could  recover  in  a  court  of  justice; 
and  for  this  reason,  that  in  many  cases  it  would  be  utterly 
impossible  for  a  person  who  had  lost  the  property  to  give 
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any  evidence  upon  the  subject.  The  owner  himself  is  pre- 
cluded from  giving  evidence  in  a  court  of  law.  It  may 
sometimes  happen  that  the  property  is  taken  privily  from 
his  person,  and  in  such  case  his  evidence  would  be  inadmis- 
sible,  although  he  is  the  only  person  who  knows  anything  of 
the  manner  of  the  loss.  In  m^iy  cases  valuable  articles  are 
stolen  from  a. private  drawer  or  escruitore,  and  it  would  be 
utteily  impossible  in  such  cases  to  shew,  by  any  legitimate 
evidence,  how  the  property  was  taken  away.  Suppose  cat« 
de  are  taken  in  the  night-time  from  a  fields  in  many  cases 
the  owner  would  have  great  difficulty  in  shewing,  by  evi- 
dence, in  what  manner  the  theft  was  committed,  and  yet,  if 
the  argument  in  this  case  were  to  prevail,  no  man  could 
establish  his  tide  to  the  property  unless  such  evidence  were 
adduced.  Ii^  this  view  6f  the  subject,  I  should  be  extremely. 
UBwiUing  to  lay  down  any  general  rule  that  the  loser  of  pro* 
petty  shall  give  evidence  of  the  manner  of  the  loss,  and  that 
before  he  can  be  allowed  ta  call  upon  the  person  who  has 
the  possession  of  it,  the  latter  shall  be  at  liberty  to  say^ 
^'yott  must«  shew  me  bow  it  got  out  of  your  possession 
before  I  can:  be  called  upon  to  restore  it."  That  would  be 
the  Ciffect  of  a  general  rule  if  laid  down,  but  which  we  do 
not  afiect  to  propound.  But  in  this  particular  case  such 
a  rule  is  unnecesaary ;  for  here  the  check,  which  was  clearly 
proved  to  have  been  the  plaintiff's  property,  is  traced  to 
the  possession  of  the  defendants  five  days  after  it  was  pay* 
aUe^  and  therefore,  in  such  a  case,  I  think  the  plaintiff, 
without  any  special  proof  of  the  manner  of  the  loss,  is  enti- 
tled to  call  upon  the  defendants  to  shew  that  they  received 
itof  a.perspn)frpi|[i.whom  they  could  derive  a  lawful  title. 
That  being  the  only  point  reserved  for  our  consideration,  I 
tUnk  the  rule  for  a  new  trial  must  be  refused. 


Rule  refused. 


I  I  2 
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Neale  v^  I.  Isaacs. 

An  order,  di-  7HIS  was  an  attioD  for  goods  sold  and  detivered^  The 
Insdv  nt  ^^^  defendant  pleaded  his  certificate  under  a  commissiOB  of 
Debtors'  bankrupt  awarded  against  him  since  the  plaintiff's  cause  of 
gaoler' to  dis-  action  arose.  Issue  thereon.  At  the  trial  before  Lt^l/eiia2f|J« 
•charge  a  at  the  Loitdon  adjourned  sittings  after  last  Michaelmas  term^ 
biscuBtodjJs  the  case  was  this: — In  February,  1823,  the  plaintiff  had 
XncTof  tTc  S^^en  credit  to  the  defendant  for  goods  to  the  amount  of 
prisoner  1 19/.,  and  in  April,  in  the  same  year,  the  defendant  com* 
df^'harged"  niitted  an  act  of  bankruptcy,  and  wa«  duly  declared  a  bank- 
under  53  G.S.  rupt,  but  paid  nothinir  under  his  commission.     In  order  to 

»c.  102.  with-  . 

oat  producing  obviate  the  effect  of  the  defendant's  certificate,  the  plaintiff 
oH^e*'^"*^"^  proposed  to  prove  that  in  1815  he  had  been  discharged 
a  certified  under  the  Insolvent  Debtor^s  Act,  53  Geo.  3.  c.  102,  and 
•copy  thereof,    consequently  was  still  liable  to  this  action  by  operation. of 

the  Stat.  5  Geo.^.  c.  30.  s.  9,  by  which  it  is  enacted,  that 
after  the  passing  of  that  act  the  future  effects  of  a  bankrupt 
who  has  been  discharged  by  any  act  for  the  relief  of  insolvent 
debtors,  shall  remain  liable  to  his  creditors,  ^'  unless  the 
estate  of  such  person,  against  whom  such  commission  shall 
be  awarded,  shall  produce  clear,  after  all  charges,  sufficient 
to  pay  every  creditor  under  the  said  commission  fifteen  shil- 
lings in  the  pound  for  their  respective  debts."  For  the 
purpose  of  proving  that  the  defendant  had  been  discbarged 
under  the  Insolvent  Debtors'  Act  in  1815,  the  plaintiff 
called,  first,  the  keeper  of  Lancaster  castle,  who  produced 
an  order  of  the  Insolvent  Debtors'  Court,  as  constituted  by 
•  the  53  Geo.  3.  c.  102,  by  virtue  of  which  he  discharged  the 
defendant  out  of  his  custody,  which  order  recited  that  upon 
hearing  the  petition  of  the  prisoner,  the  court  had  ordered 
and  adjudged  him  to  be  entitled  to  the  benefit  of  the  act ; 
and  it  appearing  to  the  court  that  he  had  in  all  things  con- 
formed to  the  directions  of  the  court  and  the  act  of  parlia- 
ment, the  court  ordered  him  to  be  forthwith  ^lischarged  out 
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of  custody.  Secondly,  the  plaintiff  called  a  clerk  from  the 
office  of  the  chief  clerk  of  the  Insolvent  Debtors'  Court,  as 
constituted  by  1  Geo,  4.  c.  1]9»  who  produced  a  certificate 
from  Mr.  Massejff  the  chief  clerk  appointed  under  that  act, 
certifying  that  on  the  8th  September,  IS  15,  an  order  was 
made  by  the  then  Insolvent  Debtors'  Court,  directing  Isaac 
Isaacs  to  be  discharged  forthwith  as  to  the  several  debts 
and  sums  of  money  mentioned  in  his  schedule,  filed  in  the 
said  court.  On  the  part  of  the  defendant  it  was  objected 
chat  neither  the  order  produced  by  the  gaoler,  nor  the  certi- 
ficate of  the  chief  clerk,  was  sufficient  evidence  that  the 
defendant  had  been  duly  discharged  under  the  Insolvent 
Act,  and  consequently  that  he  was  entitled  to  the  benefit  of 
his  plea  of  bankruptcy.  The  learned  judge  yielded  to  the 
objection,  and  directed  a  nonsuit,  but  gave  the  plaintiff 
leave  to  enter  a  verdict  for  the  sum  for  which  the  action 
was  brought.  The  Court  having,  in  Hilary  term,  granted 
a  rule  nisi,  pursuant  to  the  leave  given. 


Gumey  now  shewed  cause.  The  single  quesUon  for  the 
consideration  of  the  Court  is,  whether  the  plaintiff  gave  legal 
evidence  of  the  order  for  the  defendant's  discharge  under 

r  

the  Insolvent  Debtor's  Act.  First,  as  to  the  warrant  directed 
to  the  keeper  of  Lancaster  castle,  that  was  clearly  insuffi- 
cient, because  it  must  have  been  founded  upon  some  pre- 
vious act  of  the  court.  An  attested  copy  of  the  judgmeut 
ought  to  have  been  produced,  because  it  is  that  alone  which 
gives  validity  to  the  proceeding.  It  is  clear  that  the  judg- 
ment of  the  court  would  not  be  transmitted  to  the  keeper  of 
Lancaster  castle ;  for  that  must  remaui  with  the  court,  and 
might  be  found  on  its  records.  Then,  secondly,  the  certifi- 
cate of  the  present  clerk  of  the  court  was  insufficient, 
because  it  did  not  purport  to  be  a  copy  of  the  judgment, 
but  merely  the  conclusion  which  the  clerk  drew  from  some- 
thing which  he  found  in  the  office ;  and  it  is  not  competent 
to  the  clerk  to  give  bis  description  of  the  contents  of  an 
instrument  on  the  files  of  the  court.    To  make  the  judg- 
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ment  available,  a  certified  copy  ought  to  have  been  produced. 
The  certificate  produced  was  not  in  conformity  nith  sec.  45. 
of  1  Geo.  4.  c.  1 19,  which  enacts  that  a  true  copy  of  every 
judgment,  signed  by  the  proper  officer  in  whose  custody  the 
same  shall  be,  or  his  deputy,  certifymg  the  same  to  be  a  true 
copy  of  such  judgment,  shall  at  all  times  be  admitted  m  all 
courts  whatever,  as  legal  evidence  of  the  same  respectively. 


Denman,  C.  S.  and  Abraham^  contri.  The  fact  that  the 
defendant  was  actually  discharged  out  of  custody  by  virtue 
of  the  order  delivered  to  the  keeper  of  ZancoBttr  casde,  is 
sufficient  to  deprive  the  defendant  of  the  benefit  of  his  plea. 
Unless  the  order,  so  delivered,  is  itself  to  be  considered  as 
an  original,  the  discharge  of  the  defendant  is  altogether  null 
and  void.  If  there  be  any  more  formal  judgment,  it  lies 
upon  the  other  side  to  shew  its  existence,  but  none  was 
shewn  to  exist.  Prim&  facie  there  is  no  other  judgment 
but  that  stated  in  the  warrant  to  the  gaoler,  and  if  the 
prisoner  was  in  fact  discharged  by  force  of  the  directions 
therem  contained,  it  must  be  treated  as  the  original,  and 
as  conclusive  evidence  upon  the  subject.  Then,  as  to 
the  certificate  of  the  present  chief  clerk,  it  certainly  goes 
only  to  state  the  fact  that  the  defendant  was  ordered  to 
be  discharged  on  such  a  day  in  1815,  but  that,  coupled 
wiUi  the  other  evidence,  is  sufficient.  {Bay/iy,  J.  Without 
power  given  to  him  by  the  statute,  the  chief  clerk  has  no 
right  to  draw  conclusions,  or  inferences,  and  sum  up  the 
contents  of  aiqr  instrument  on  the  ties  of  the  court  It  is 
his  duty  to  certify  a  true  copyJ]  This  may  be  treated  as 
a  certified  copy  of  the  entry  of  the  judgment  contained  in 
the  books.  There  may  have  been  no  formal  judgaient  en- 
tered, but  simply  a  memorandum  that  the  defendant  waa 
ordered  to  be  discharged,  in  which  case  the  order  afterwaids 
drawn  up  and  delivered  to  the  gaoler,  must  be  considered 
as  the  original.  [Bayky.i.  If  evidence  had  been  given 
that  stt(:h  was  the  course  of  the  court,  and  that  no  other 
order  was  made,  that  would  haive  done.]    In  CarpenUr  ^. 
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fVhiit  (a)  it  waa  held  that. a  paper,  purporting  to  be  a  copy 
of  the  original  discharge  of  an  insolvent,  and  signed  by  the 
clerk  of  the  proper  officer  of  that  court,  with  the  impression 
of  the  seal  affixed  to  it,  was  admissible  in  evidence  to  prove 
such  discharge,  without  the  production  of  the  certificate 
thereof,  or  proof  of  its  being  an  examined  or  attested  copy, 

>  .        »  .... 

Abbott,  C^I.-^^In  this  case  the  evidence  of  the  discharge 
was  offerad  against  the.  piisoner,  but  in  general  it  is  offered 
in  his  lavour^  Qur  judgannt,  faoweiver,  in  construing  the 
act,  most  be  the  same,  wiMtih^r  it  is  offered  against  or  for 
him,  a^d  the  object  of  the  act  of  parliament  being  for  the 
relief  of  persons  in  the  situation  of  the  defendant,  it  seems 
to  me  that  we  onght  td  put  a  liberal  construction  upon  it 
in  furtherance  of  that,  object*  •  This  case  arises  upon  a  dis* 
charge  under  ihe  .^B-Gto^S*  c.  1€£,  and  we  are  to  see  whe- 
ther there  was  offered  at  the  trial  any^  sofficient  e? idence  of 
a  discharge  such.  09  is  veqaured  iqr  that  act.  Now,  nMher 
Ihat  nor  any  olber  act  far  the  veXkf  of  nasolvent  debtors, 
operates  as  a  discharge  of  the  debt,  for  the  future  effects  of 
the  debtor  still  remain  liable.  Under  the  more  recent  acts 
the  debtor  is  not  liable  to  be  sued  at  all,  but  a  juc^fment  is 
entered  up  in  one  of  the  superior  courts  against  bis  future 
effects  in  favour  of  his  .creditors;  so  that  the  debt  itself  is 
not  discharged,  though  the  person  of  the  debtor  is;  The 
act  of  the  dS  Gto^S^  c.  lOfi.  b  drawn,  I  will  not  say  loosely, 
because  I  have  learned  from  experience,  and  attention  to 
this  and  other  acts  on  the  same  subject,  that  it  is  exceedingly 
flifficult  to  prepare  beforehand  a  set  of  regulations  applica- 
ble, to.  all  cases  for  which  there  may  be  occasion  to  provide, 
but  this  I  may  say,  that  it  is  not  expressed  in  language  free 
ffom  ambiguity.  We  are  now  to  see  what  order  of  dis* 
c^a^e  th^  Insolvent  Debtors'  Court  is  required  to  make 
under  the  j»3  Geo.  5.  It  certainly  is  not  an  order  to  dis 
charge  the  debt,  but  only  the  persod  of  the  prisoner  from 
custody.    The  thing  required  to  be  done  is  mentioned  in 

<«)  3J.B.Moore,83l. 
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the  10th  section ;  and  that  section  enacts, ''  that  in  case  the 
court  shall  be  of  opinion  that  the  prisoner  is  entitled  to  tke 
benefit  of  the  act,  then  it  shall  so  order  and  adjudge^  and  in 
such  order  specify  the  several  creditors  and  the  persons 
against  whose  demands  the  prisoner  shall  be  deemed  by  the 
court  entitled  to  be  discharged ;"  and  then,  after  directing 
several  other  things  to  be  done,  enacts  ''  that  the  court  shall 
appoint  an  assignee  or  assignees  of  the  estate  and  effects  of 
the  prisoner,  for  the  purposes  of  that  act,  and  shall  order 
proper  conveyances  and  assignments  of  such  estate  and 
effects  to  be  made  by  the  prisoner  according  to  the  act, 
together  with  an  engagement,  to  be  executed  by  him,  to  pay 
so  much  of  the  just  debts  and  demands  of  the  several  persons 
against  whom  such  prisoner  shall  by  the  court  be  adjudged 
entitled  to  the  benefit  of  the  act,  as  shall  not  be  paid  out  of 
his  estate  and  effects  to  be  conveyed  and  assigned  by  him 
for  such  purpose,  in  case  he  shall  at  any  time  thereafter  be 
•enabled  to  pay  such  debts  and  demands,  or  to  pay  such  part 
or  parts  thereof,  as  he  shall  be  able  at  any  time  to  pay/'  All 
these  are  steps  preparatory  to  the  dischai^e,  whatever  it  may 
be.  Then  it  enacts  ''  that  upon  the  due  execution  of  such 
conveyances,  assignments,  and  engagements,  &c.  the  court 
shall  order  the  prisoner  to  be  discharged  from  custody*" 
Therefore  the  only  order  for  dischaige  under  this  act  of  par- 
liament, which  the  court  is  required  to  make,  is  an  order  for 
his  discharge  from  custody.  Now,  in  this  mstance  diA  die 
court  make  such  an  order  i  The  original  order  was  produced 
at  the  trial.  It  recites,  very  accurately,  **  that  upon  the  hear- 
ing of  the  matter  of  the  petition  of  the  prisoner,  Isaac  Isaacs, 
the  court  ordered  and  adjudged  the  insolvent  to  be  entitled 
to  the  benefit  of  the  act ;  and  it  appearing  that  the  prisoner 
had  in  all  things  conformed  to  the  directions  of  the  court 
and  the  act  of  parliament,  the  court  ordered  the  prisoner  to 
be  forthwith  .discharged  fi'om  custody."  That  being  the 
only  order  directed  to  be  made,  I  think  we  must  consider  it 
to  be  the  order  alluded  to  in  the  otiier  parts  of  the  act;  and 
also  the  order  for  dischai^,  which  is  mentioned  in  general 
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terms  in  the  5  Geo.  2.  c.  30.  6.  9*  It  seems  to  me,  there- 
fore, that  the  order  produced  at  the  trial  was  sufficient  evi- 
dence of  the  defendant's  discharge  to  bring  him  within  the 
provisions  of  the  last*mentioned  act,  and  deprive  him  of  the 
protection  of  his  certi6cate  as  to  future  effects.  As  to  Mr. 
Ma€sey*s  certificate,  that  is  out  of  the  question,  because  it 
is  clearly  not  in  conformity  with  the  directions  of  the 
I  Geo,  4.  c.  1 19*  8.  45.  which  says,  that  a  true  copy  shall 
be  deemed  and  taken  as  evidence.  I  am  therefore  of  opi« 
nion  that  the  rule  must  be  made  absolute. 

Baylby,  Holroyd,  and  Littledalb,  J's.  concurred. 

fiule  absolute  for  entering  a  verdict  for  the  plaintiff. 


The  King  v.  The  Justices  of  Somersetshire.  June%u 

Sectioo  80.  of 
On  shewinir  cause  against  a  rule  nisi,  which  had  been  thop^aeral 

.       .  ».    .-I  .  Highway  Ace, 

obtained  for  removing  into  this  Court  by  certiorari  an  order  i3G.3.c.78., 

of  justices  at  petty  sessions  for  the  allowance  of  the  accounts  ^^J?thecSti- 
of  the  surveyor  of  highways  for  a  parish  in  the  county  of  oran,  docs  not 
Somerset,  for  the  purpose  of  having  the  same  quashed,  the  ^bere  the  jot- 
question  was,  whether  the  certiorari  was  taken  away  by  the  ^|<^  ^^  ^^^ 
provisions  of  the  General  Highway  Act,  13  Geo.  3.  c.  78.  wholly  with- 

8.  80.  out  joritdio- 

tioo.    There- 
for^ where  the 

Jdam  shewed  cause.    The  certiorari  is  clearly  taken  {^'t'TMsSons 
away  in  this  case  by  the  operatioti  of  the  80th  section  of  made  ao  order 
the  General  Highway  Act.    That  section  expressly  declares,  ^^  ^f  theao- 
that  "  no  proceedings  to  be  had  or  taken  in  pursuance  of  counts  of  a 
this  act  shall  be  quashed  or  vacated  for  want  of  form,  or  re^  highways, 

moved  by  certiorari  or  any  other  writ  or  process  whatsoever  ^°^^  ^' 
•^  ^  "^       ^  '^  counts  bad 

(except  as  hereinbefore  mentioned),  into  any  of  his  Majes-  not  previously 

been  verified 
before  one  justice,  pursuant  to  the  requisites  of  section  .48  of  the  act : — ^Held,  that 
they  acted  wholly  without  jurisdiction;  that  their  order  was.  not  a  proceeding  had  pur- 
suant to  the  act;  and,  consequently,  that  certiorari  lay  to  remove  it  into  this  Court,  for 
the  purpose  of  having  it  quashed. 
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ty'B  Courts  of  Record  at  Westminsier.**  The  exceptions 
diere  alladed  to  wre  contained  in  the  24th  section,  and  apply 
exclosiveiy  to  cases  of  presentments  of  roads  out  of  repair 
by  justices  on  their  own  view;  consequently,  this  not  being 
one  of  the  excepted  cases  must  fall  within  the  general  rule. 
In  Rtx  V,  Cauon  (a)  it  was  held,  that  certiorari  did  not  lie 
to  remove  an  order  made  by  two  justices,  and  confirmed  by 
llie  sessions,  for.divertiog  a  road,  pn^esiedly  under  the  au- 
tbprity  of  the  General  Highway  Act;  and  in  Rex  v.  l*he  Ju^ 
iices  of  St.  AlbatCs  {b)  it  was  hdd  that  certiorari  did  not 
lie  to  remove  the  appointment  of  a  surveyor  under  the 
General  Highway  Act.  Upcxi  these  authorities  it  is  mani* 
fest  that  the  certiorari  does  not  lie  in  this  case,  and  this  rule 
consequently  must  be  dtscharge^l. 


Campbell^  contA.  The€!Oti'rt  have  jurisdiction  to  grant 
the  certiorari  prayed  for  in  this  case,  and  will  feel  itself 
bound  to  exercise  it,  liecause  there  is  no 'other  remedy 
ag^st  this  order.  The  order  was  made  at  the  pef^ 
iiessions,  without  any  previqus  examination  of  the  accounts 
by  a  justice.  Now  unless  the  accounts  have  first  been  exa- 
mined by  a  justice,  and  verified  before  him,  the  petty  ses- 
sions have  no  power  to  make  an  order  for  their  allowance, 
for  tbat.prelimbaiy  step  is  expressly  required  by  the  48th 
section  6f  the  act ;  consequently,  the  petty  sessions  had  no 
jurisdiction  to  make  this  order,  and  the  order  is  not  a  pro- 
ceeding had  or  taken  in  pursuance  of  the  act,  and  may  b)e 
removed  by  certiorari.  [Abbott j  C.  J.  If  they  had  no  juris- 
dittion,  the  order  may,  perhaps,  be  properly  treated  as  a 
Qullity;  and  then  there  would  be  no  necessity  for  a  certio^ 
rari,]  A  certiorari  is  still  necessary,  because  as  no  appeal 
lies  to  the  quarter-sessions  against  the  allowance  of  the  ac- 
counts of  the  surveyor  of  highways.  Rex  v.  The  Justices  of 
tie  West  Ridifig  of  Yorkshire  (c)  and  Rex  v.  Mitchell  {d). 


(a)  Aots,  vol.  ill.  36. 
(c)  5  T.  R.  ew. 


(h)  Ante,  vol.  v.  438. 
(d)  5  T.  R.  701. 
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milesB  the  certiorari  remams^  there  is  no  remedy  at  all  agaip^t 
such  an  order,  however  irregular  or  illegal  it  may  be* 

Abbott,  C.  J. — It  seems  to  me  that  the  rule  for  a  cer« 
tiorari  obtained  in  this  case  ought  to  be  made  absolute. 
The  cases  last  cited  are  decisive  to  shew  that  there  is  no 
appeal  to  the  quarter-sessions  from  the  allowance  of  the 
surveyor's  accounts,  either  by  a  single  justice  or  by  the 
justices  at  petty  sessions;  therefore,  unless  the  certiorari 
remains  where  the  justices  at  petty  sessions  act  without 
jurisdiction,  a  party  aggrieved  by  their  act  will  be  absolutely 
without  remedy.  Now  in  the  former  of  those  cases  it  was 
said  by  Grose,  J.,  speaking  of  the  General. Highway  Act, 
**  the  clause  which  takes  away  the  certiorari,  does  not  extend 
to  a  case  where  the  justices  at  sessions  acted  wholly  with- 
out jurisdiction;"  and  we  ourselves  in  the  very  recent  case 
of  Rex  V.  Casson\a)  quashed  the  writ  of  certiorari  upon  the 
ground  that  the  order  there  was  a  proceeding  taken  in  pmp- 
suance  of  the  act.  In  this  case  it  seems  to  me  that  the  jua- 
tices  having  acted  wholly  without  jurisdiction,  the  order  so 
made  by  them  is  not  a  proceeding  taken  in  pursuance  of  the 
act,  and  consequently  that  the  clause  taking  away  the  cer- 
tiorari does  not  apply  to  this  case.  For  these  reasons  I 
am  of  opinion  that  this  rule  ought  to  be  made  absolute. 


The  other  judges  concurred. 


Rule  absolute. 


(a)  Ante,  vol.  iii.  36. 


JtmeSl. 


Harris  r.  Saunders. 


A  jadgment 
reooTered  in 

Assumpsit  on  a  judgment  recovered  in  the  Court  of  J^  uS>?b 
Common  Pleas,  in  Ireland,  in  Hilary  term,  1821.    At  the  not  a  record 
trial  before  Jbbott,  C.  J.  at  the  London  adjourned  sittings  J^^ma^^' 
after  last  Trinity  term,  it  was  contended  on  the  part  of  the  d>«r«fo«»  b«. 

^  ^  declared  on  m 

usumptit. 


Harris 
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defendant,  that  since  the  Irish  Union  Act,  39'aind  40  Geo.  3, 
c.  67.,  a  judgment  recovered  in  Irelandhzd  becomea  record, 
and  could  not  be  declared  on  in  assumpsit,  but  in  debt  only, 
Sauvders.  ^^j  consequently  it  was  urged  that  the  plaintiff  must  be 
nonsuited.  The  learned  judge  declined  to  nonsuit,  and  ex- 
pressed a  strong  opinion  against  the  objection,  but  he 
reserved  the  p<Mnt,  with  liberty  to  the  defendant  to  move 
upon  it.    The  plaintiff  having  obtained  a  verdict, 

J.  Evans,  in  Hilary  term  last,  moved  for  a  rule  nisi, 
either  for  a  new  trial,  or  in  arrest  of  judgment,  and  cited 
Collins  v.  Lord  Mathew  (a).  Parkins  v.  Stuart  (*),  and 
Walker  v.  tVitter  (c).  The  Court  having  granted  a  rule 
nisi,  in  arrest  of  judgment  only, 

Marryat  and  Selmyn  now  shewed  cause.  Before  the 
passing  of  the  39  and  40  Geo.  3.  c.  67-  a  party  might  sue 
upon  an  Irish  judgment  either  in  debt,  or  assumpsit,  as  he 
thought  proper.  There  is  nothing  in  the  act  which  at  all 
varies  or  affects  the  previously  existing  law  upon  the  sub- 
ject, and^  consequently,  a  party  has  the  same  liberty  now. 
Walker  v.  Witter  (c)  is  no  authority  for  the  defendant,  be- 
cause though  it  was  there  held,  that  debt  would  lie  upon  a 
foreign  judgment,  it  was  admitted  on  all  sides  that. assump- 
sit would  lie  also,  and  that  the  plaintiff  had  his  option  which 
form  of  action  he  would  adopt.  Collins  v.  Lord  Mathew  (a) 
is  equally  inapplicable.  That  case  only  decided  that  since 
the  Union  the  judgments  of  the  Irish  courts  are  properly 
pleadable  as  records ;  the  question  as  to  the  proper  form  of 
action  did  not  arise.  But  the  case  of  Vaughan  v.  PluU'- 
kett{d),  decided  in  the  year  1810,  is  conclusive  in  favour 
of  the  present  plaintiff.  That  was  assumpsit  upon  a  judg- 
ment in  the  court  of  exchequer  in  Ireland.  It  was  objected 
for  the  defendant,  that  since  the  Union  assumpsit  could  no 
longer  be  maintained  upon  an  Irish  judgment,  because  it 

(fl)  5  East,  474.  (6)  9  Price,  1. 

(c)  1  Doug.  1.  {d)  S  Taunt..  85.  note  (a). 
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was  a  record  of  the  United  Kingdom,  and  might  be  brought 
over  to  the  House  of  Lords  here.  Chambre^  J.,  at  nb} 
prius,  said,  that  such  judgments  were  reilioveable  to  the  House 
bf  Lords  before  the  Union,  and  was  of  opinion  that  the  action 
was  maintainable,  but  reserved  the  poipt;  and  the  plaintiff 
under  his  directions  had  a  verdict,  which  the  defendant  never 
attempted  to  disturb.  Now,  unless  some  contrary  decision 
can  be  shewn,  that  case  must  be  taken  to  be  law;  and  if  so, 
it  is  an  answer  to  the  present  motion. 


1825. 
Habbis 

.V. 

Savhdebb. 


Evans,  contri.    .Assumpsit  will  not  lie  upon  a  record  | 
by  the  operation  of  the  Act  of  Union  an  Irish  judgment  is 
a  record:    consequently  assumpsit  cannot  be  maintained 
upon  it.     Nul  tiel  record  would  be  a  bad  plea  to  this  decla- 
ration, and  that  proves  that  the  form  of  action  is  wrong; 
[Abbott,  C.  J.  What  would  be  the  effect  in  a  case  of  assets  i 
Would  an  Irish  judgment  have  priority,  as  a  specialty,  over 
simple  contract  debts  ?    That  point  goes  to  the  substance, 
and  not  merely  to  the  form.]     Perhaps  no  case  can  be 
found  in  which  that  particular  question  has  been  raised,  but 
there  are  several  cases  in  which,  in  other'  respects,  and  for 
other  purposes,  the  courts  have  treated  /rtsA  judgments  as 
records.    In  Collins  v.  Lord   Mathew  it  was  determined 
that  they  were  properly  pleadable  as  records,  and  might  be 
brought  before  the  House  of  Lords  of  the  United  Kingdom 
as  records.     In  Adamthwaite  v.  Synge  (a)  it  was  held,  that 
to  prove  an  examined  copy  of  an  Irish  judgment,  it  was  not 
enough  to  examine  the  copy  with  a  record  produced  in  the 
room  over  the  four  courts  of  Dublin,  where  the  records  of 
the  superior  Irish  courts  are  kept,  without  seeing  from  whence 
the  record  was  taken,  and  knowmg  the  person  wbb  pro- 
duced it  to  be  an  officer  of  the  Court.  Parkins  v.  Stewart  (b) 
shews  that  it  has  been  the  practice  sbce  the  Union  to  de- 
clare in  debt  on  Irish  judgments,  and  to  plead  nul  tiel 

record. 

(fl)  4  Camp.  372.  (6)  9  Price,  1. 
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Abbott f  C.  J.^«— If  an  Irish  judgment  be  a  recordi  in  the 
full  meamng  of  the  term,  it  would  operate  as  a  charge  upon 
V.  realprc^rty  in  England;  and  Tice  Yers&.    It  is  to  me  a 

Savvdbri.  h^^  propoeition  that  it  should  so  operate,  and  I  doubt,  at 
kast,  whether  it  can  properly  have  such  an  extent.  The 
8th  article  of  the  Act  of  Union  does  not  profess  to  alter  the 
law  as  it  pretiously  stood  upon  this  subject,  but  the  propo- 
sition lo  wbich  I  have  alluded  would,  as  it  appears  to  me, 
most  materially  alter  that  law.  As  at  present  advised,  ^ere* 
fore,  it  seems  to  me  that  assumpsit  is  still  maintainable  upon 
an  JrM  judgmenti  because  it  is  not  in  the  strict  sense  of 
the  word  a  record.  The  question,  however,  is  in  some  re- 
spects new,  and  in  all  respects  important,  and  we  will  look 
farther  into  the  authorities  before  we  pronounce  a  final  opi* 
ttion  upon  it* 

Ctir.  oSvb  vult* 

Judgment  was  now  delivered  by 

Abbott,  C«  J.^-^Since  this  case  was  argued  we  have 
been  fumished  by  Mr.  Sthoyn  with  a  note  of  the  case 
of  0/flM^T.  Rataiay  (a),  by  which  it  aiq>ears  (»•  have  been 
solemnly  decided,  after  two  argnasents,  that  previous  to  the 
Union  a  judgment  recovered  in  England  had  not  itk  Irdand 
the  force  and  effect  of  a  judgment  of  record  in  that  country. 
The  effect  of  that  decision  is  that  a  judgment  recovered  in 
the  one  country  cannot  be  conndered  as  a  matter  of  record 
in  the  odiet ,  so  as  to  bind  land,  or  to  take  priority  as  a  spe* 
cialty  debt.  We  do  not  mean  to  lay  it  dowki  as  settled  law^ 
that  debt  may  not  be  mamtained  upon  kn  Iri$h  judgment : 
it  is  not  nteassary  to  go  that  lengih«  But  if  it  is  to  rank  as 
a  record  here,  it  must  have  all  the  operation  and  prdduee  ifll 
the  consequences  appertainmg  to  a  record;  some  of  which 
would  be,  that  it  would  bind  lands,  and  would  take  priority 

(a)  2  Stra.  1090.  14  Viaer,  569. 
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aa  a  spe<;iaUy.debt  in  the  cBatribulion  of  personal. assetfl^ 
We  bave  made  the  inquiry  of  a  Tery.lesrnad  person^  jwh««- 
tber^  in  the  distribiitioa  of  assets  an  Jbith  jndgment  is  treated 
like  an  Engliak  judgment,  and  considered,  as  entitled  to 
priority;  and  we  learn  from  him  that  in  practice  it  is  not; 
We  thiidL  that  practice  right,  and  that  we  ought  to  act  upon 
it ;  upon  the  whole,  therefore,  we  deem  it  necessary  to  <fis^ 
charge  the  rule  locarresting  the  judgment  in  thtsoasci 

Rulfe  discharged* 


Lee  v.  Levy.  Tuaday, 

June  SI. 

Assumpsit  by  plaintiff  as  second  .indorsee  agaiiist  de<-  Matter  of  de- 
defimdant.  as  iodorqer.  ^f  a  bill  of  excba««edate4  17».  ^pt*  SS^TaS 
1891,  for'50/»  payable  at  two  monthly,.  drawtiibyo^^Joflfc-  brought,  can- 
son  upon  and  eosepted  by  one  .6ii^«ni>  ^  M^rMd^by  fn  bar  of  the 
Jaclam  to  delmdeiit,  end  by  defendant  ti^.  pleJMff^i  Plee>  action  geoe- 
non.assmnpsit .  ^t  the  tml  before  46^9tt^  C«:  J«  atthe  therefore  cao- 
London  adjourned  sittings  after  last  Michaelmas  term,  the  ?^^  ^|^^^ 
plaintiff  psrov/^d  tbe.  signature^  of  the  se?erfil.iiarti#s,to«  the  ander  the 
bill,  its  presentment  for  pt^yment.wheq.due,  i|B  disbeiieyr  S^^^  ^^°^' 
and  due  notice  thereof  to  the  defendant;  and  that  the  plain- 
tiff had  immediately  afterwards  ppmoen^^  aplious .  by 
origin^. ^gaiiMitj.the.aceeptor^andthe idefftqdimt!,  :0n d»fs 
part  oC  the  d^feodant  it  .^«i  pipposed  toipcoye  tkM  pending 
those  actions,  qamely^.o^  the  J4^th:  Sef/^mb^r^  1984^.  the 
phnntiff  took  jGma.tbe  acceptor ,  a,wami»t,  ;of  aitqniAy  for 
71/^  )he  amount  pf  the  debt  i^,<;pffjt9».  pay«bl#  by^ppstal- 
ments^  10/,  09  th0  execution  of  th^  warran.t^(:atlofn^»  Imd 
5L  at  the  end  of  every  week  afterwards,  iWtil.  the  ^holei^as 
paid;  and  incase  of  defwU  in  imy  QPe  paymeM  the  wibole 
of  the  D^Mfe  tfy  be- considered  due^  and  judgment  to  he 
entered  ,up  and  ^^ecution  levied;   and  that  the  acceptor 
r«|gu)iurly  paid  tb^  inatalmeots  down  to  the  ft7th  OdobcTf  and 
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then  made  default;  and  t\nB,  it  waa  contended,  operated  in 
point  of  law  as  a  discharge  of  the  defendant.  For  the  plain* 
tiff  it  was  answeiced,  first,  that  the  warrant  of  attorney  being 
taken  after  action  brought  against  the  acceptor,  and  the  de« 
feasance  being  to  pay  by  instalments,  which  would  all  be- 
come due  before  the  period  when  judgment  could  be  ob- 
tained in  the  ordinary  course,  the  defendant  had  sustained  no 
injury,  and  was  not  discharged ;  and  secondly,  that  as  this  waa 
a  matter  of  defence  arismg  after  the  commenceikient  of  the 
action,  it  could  not  be  given  in  evidence  under  the  general 
issue,  but,  ought  to  have  been  pleaded  specially.  The  Lord 
Chief  Justice  received  the  evidence  but  reserved  the  point. 
The  plaintiff,  in  reply,  endeavoured  to  shew  that  the  warrant 
of  attorney  was  taken  with  the  knowledge  and  approbation 
of  the  defendant,  but  the  evidence  upon  that  point  being 
contradictory,  the  Lord  Chief  Justice  left  it  to  the  jury, 
directing  them  to  find  for  the  plaintiff  if  they  believed  that 
the  defendant  had  assented  to  the  arrangement  respecting 
the  warrant  of  attorney,  and  if  not,  to  find  for  the  defendant. 
The  jury  found  for  the  defendant,  and  the  plaintiff  had  leave 
to  move  to  enter  a  verdict  for  him  upon  the  point  reserved. 

Brougham,  in  HUary  term  last*  moved  accordingly,  and 
obtamed  a  rule  nisi,  agamst  which 

Gumeg  and  Chiitj/,  on  a  former  day,  shewed  cause.  The 
jury  have  found  that  the  warrant  of  attorney  waa  taken 
without  the  knowledge  or  approbation  of  the  defendant; 
therefore  the  general  rule  of  law,  that  where  time  b  given 
to  the  acceptor,  a  subsequent  indorser  is  discharged,  unlesa 
it  is  done  by  his  consent,  applies  to  this  case.  Then  the 
only  question  is,  whether  the  case  is  varied  and  taken  out 
of  the  general  rule,  by  the  fact  that  the  warrant  of  attorney 
was  taken  after  the  action  against  the  acceptor  had  been 
commenced.  It  is  submitted  that  it  is  not.  By  accepting 
the  warrant  of  attorney  the  plaintiff  forfeited  the  benefit  of 
his  action  against  the  acceptor,  so  long  as  the  instalmenta 


Lee 

V. 
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were  regularly  paid;  and  if  he  had  proceeded  in  the  action,        1825. 

he  might  have  induced  the  acceptor  to  pay  the  whole  debt 

long  before  all  the  instalments  were  payable.    Then  English 

V.  Darley  (a)  becomes  a  case  expressly  in  point.    There,       Lsvr. 

the  indorsee  of  a  bill  sued  the  indorser  and  acceptor,  and 

took  out  execution  against  the  acceptor,  and  received  100/. 

from  him,   and  took  his   bond  and  warrant  of  attorney 

for  payment  of  the  remainder  by  instalments,  with  interest 

and  costs,  excepting  only  a  nominal  sum  to  enable  him  to 

maintain  actions  against  the  other  parties.     He  then  brought 

on .  to  trial  his  action  against  the  indorser.     Lord  Eldon 

thought  that  the  bargain  to  give  indulgence  to  the  acceptor 

was  a  bar,  and  nonsuited  the  plaintiff;  and  on  motion  for  a 

new  trial,  the  Court  was  clear  that  the  nonsuit  was  right; 

because  giving  time  to  the  acceptor  was  a  pledge  that  he 

should  have  time  from  all  the  other  parties,  and  the  holder 

had  no  right  to  give  such  pledge,  and  yet  hold  the  other 

parties  liable :  the  plaintiff  having  taking  a  new  security 

from  the  acceptor,  had  discharged  the  debt. 

* 

-  Brougham  and  Piatt,  contn^.  This  case  is  not  within 
the  operation  either  of  the  case  cited  or  of  the  rule  of  law, 
because,  though  the  plaiutiff  did  take  the  warrant  of  attorney, 
he  did  not  thereby  give  time  to  the  acceptor.  The  action 
had  been  commenced,  but  all  the  instalments  would  have 
been  due  long  before  the  plaintiff  could  in  the  ordinary 
course  have  obtained  a  judgment  in  that  action.  The  ac* 
ceptor,  therefore,  received  no  indulgence,  and  the  defendant 
has  sustained  no  injury.  It  was  proved  that  the  defendant, 
liad  due  .notice  of  the  dishonour  of  the  bill;  and  it  was  con- 
sequently bis  duty  immediately  to  pay  the  amount  to  the . 
holder.  Then  the  circumstances  of  this  case  bring  it  with* 
in  that  of  Badnall  v.  Samuel  (b),  which  is  an  authority  to 
shew  that  such  an  arrangement  between  the  indorsee  and 
tlie  acceptor  does  not  discharge  the  indorser.  Independently, 
however,  of  this  point,  it  is  perfectly  clear  that  this  matter 
(a)  9  Bob.  and  Pul.  61.  (6)  3  Price,  591. 

VOL.  VI.  K  K 
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]  8^.  of  defence  baviog  arisen  subsequently  to  the  coau&enoemeAt 
of  the  action,  could  not  properly  be  received  in  evidence 
under  the  general  issue;  and  if  so,  there  is  no  ground  at  ail 

Lkvy.        ^  impeach  the  plaintiff's  right  to  a  verdict. 

The  Court  took  time  to  consider  of  their  judgmeiil,  which 
was  now  delivered  by 

Abbott,  C.  J.,  who,  after  stating  the  facts  of  the  case, 
thus  proceeded.  The  jury  found  that  the  warrant  of  at- 
torney was  not  ^ven  with  the  knowledge  or  consent  of  the 
defendant.  The  counsel  for  the  plaintiff  contended  that  as 
the  warrant  of  attorney  was  not  given  till  after  the  com*' 
mencement  of  the  suit,  it  was  no  answer  to  the  action.  We 
are  all  of  diat  opinion.  The  question  whether  metier  of 
defSence  arising  after  action  brought,  could  be  pleaded  gene^ 
rally  in  bar  of  the  action,  was  very  fully  discussed  in  the 
case  of  Le  Brei  v.  Pupilhn  (a).  That  case  decided  that 
no  matter  of  defence  arising  after  action  brought  can  pro*- 
perly  be  pleaded  in  bar  of  the  action  generally,  but  ought 
to  be  pleaded  in  bar  of  the  Aurther  maintenance  of  the  suit: 
and  it  was  foiinded  upon  the  authority  of  Exmns  v.  Pro§^ 
ser,  where  the  two  former  cases,  in  which  it  had  bee» 
held  that  actio  non  applied  to  the  period  of  plea  pleaded, 
were  over-mied.  The  matter  of  defence  set  up  in  this  case- 
did  arise  after  the  commencement  of  the  action,  and  con« 
sequently,  we  are  of  opinioe,  upon  the  authority  of  the  two 
oases  which  I  have  mentioned,  that  it  could  not  be  pleaded 
generally  in  bar  of  the  action,  and  could  not  be  given  in 
evidence  under  the  general  issue.  For  these  reasons  our 
Judgment  is,  that  the  rule  to  enter  a  verdict  for  the  pbialiff 
must  be  made  absolute. 

Rule  absolute. 

(a)  4  laM,  503. 
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MoRDY  V.  Jones.  Tuesday, 

A  June  21. 

RULE  oisi  had  beea  obtained  in  this  case  for  setting  where  a  ves- 

aaide  an  award.     It  was  an  action  upon  a  policy  of  insur*  ^^!*  ^,^^>"8 

■-  I-        .^  sailed  from 

ance^  dated  1 0th  February,  1821,  subscribed  by  the  defend-  her  port  of 
ant  for  250/.  on  the  freight  of  the  ship  Isabella  at  and  from  J^^rgo^f  j^^ 
Kingston,  in  Jamaica,  to  Liverpool.    The  facts  of  the  case  ^as  obliged  to 
were  thus  set  out  in  the  award : — On  the  1st  of  February,  conseqaence 

1821.  the  vessel  sailed  from  Kingston  on  the  voyaire  insured,  of  a  peril  of 
.      .  ^       A  r  «.  ,  . ,  '  the  8ca,  and  It 

having  on  board  a  cargo  of  cotton,  coffee,  sugar,  hides,  and  being  disco- 

alher  goods,  shipped  by  various  persons  for  consignees  in  ^^''^^  i^?' 
E»gland,Vfilh  bills  of  lading  in  the  usual  terms;  but  a  plank  cargo,  which 
haviog  started  in  violent  weather,  the  ship  was  obliged  to  JJ^  damaw'd ' 
put  back  to  Kingston,  when,  after  a  survey,  it  was  found  by  sea  water, 
necessary  to  land  the  whole  of  the  cargo.    This  was,  there-  re-shipped 
fore,  done,  and  the  accident  was  repaired,  but  part  of  the  ^'f^'^*^^^^ 

delay  of  six 

cai^o  had  been  so  wetted  by  sea  water,  lo  consequence  of  weeks,  the 
the  starting  of  the  plank,  that  it  could  not  be  re-shipped  ^S  of?*" 
without  danger,  from  ignition,  to  the  ship  and  the  rest  of  sound  discre- 
the  cargo,  unless  it  underwent  a  process  of  washing  with  ^ama^ 
fresh  water,  and  then  dryii)g  in  the  sun,  which  would  have  p?^^  ^^ 
detained  the  vessel  six  weeks,  and  been  attended  with  ex*  to  supply  their 
petose  eqiial  to  the  freight.    Under  these  circumstances,  the  P^^  ^'^  Mod 
shippers  of  these  goods  refusing  to  interfere,  but  approving  with  the  re- 
of  a  sale  by  the  master,  the  master  sold  them,  and  6nding  ^^edm^'' 
he  could  not  obtain  other  goods  to  complete  his  cargo  in  safety.— Held, 
ai^  reasonable  time,  and  being  pressed  by  the  shippers  of  ^q  ^  pQu^y  qq 
the  rest  of  the  carao  to  proceed,  he  sailed  for  UverpooL  freight  for  the 

voyage,  that 
carrying  with  him  the  net  proceeds  of  the  damaged  part  of  the  under- 

tbe  cargo.    On  arrival  at  Liverpool,  he  paid  over  these  pro-  writers  jvere 
ceeds  to  the  parties  interested,  without  retaining  the  freight  tanto  for  the 
of  the  goods  sold.    The  master's  proceedings  at  Kingston  freLht  of^the 
were  such  as  a  prudent  man,  uninsured,  would  have  adopted,  goods  so  sold. 
Upon  these  facts  the  arbitrator  found  that  the  plaintiff  was 
entitled  to  recover  for  the  loss  of  the  freight  of  the  goods  sold. 

K  k2 
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The  question  for  the  opinion  of  the  Court  was,  whether  the 
underwriter  was  liable,  pro  tanto,  for  the  freight  of  the  goods 
re»landed  and  sold  as  above  mentioned. 

In  Hilary  term  the  question  was  argued  by  Parke,  for 
the  plaintiff,  and  F.  Pollock,  for  the  defendant.  The  cases 
cited  were  Mills  v.  Fletcher  {a)  and  Green  v.  The  Royal 
Exchange  Assurance  Company  {b). 

The  Court  took  time  to  consider  of  the  case,  and  judg- 
ment was  liow  delivered  by 

» 

Abbott,  C.  J.,  who,  after  recapitulating  the  facts  of  the 
case,  thus  proceeded. — ^The  question  was,  whether,  under 
such  circumstances,  the  underwriters  could  be  held  liable 
pro  tanto  for  the  loss  of  the  freight  of  the  goods  thus  landed 
and  left  behind.  Hiough  similar  circumstances  may  fre- 
quently have  occurred,  it  does  not  appear  that  there  is  any 
reported  case  to  be  found  corresponding  exactly  with  die 
present.  Upon  the  whole,  we  are  all  of  opinion  that  the 
underwriters  cannot  be  held  liable  for  this  loss.  It  may  be 
perfectly  true  that  the  most  prudent  course  for  the  master 
to  adopt,  was  to  leave  the  goods^on  shore  and  sail  without 
them ;  but  it  does  not  therefore  follow  that  the  underwriters 
should  be  compellable  to  make  good  the  loss  of  freight 
incurred  by  those  means.  If  we  were  to  hold  the  under- 
writers, answerable  for  a  loss  like  this,  we  should  be  in  effect 
affording  a  temptation  to  masters  of  vessels,  on  all  similar 
occasions,  to  leave  part  of  their  cargo  on  shore,  and  sail 
without  it,  instead  of  waiting  till  the  damage  it  had  sustained 
was  repaired  ;  which  would  be  pregnant  with  the  most  mis- 
chievous consequences.  Great  inconvenience  would,  in  our 
opinion,  result  from  laying  down  such  a  rule  as  would  ren- 
der underwriters  liable  in  cases  like  the  present.  It  may 
be  both  just  and  beneficial  that  the  master  should  be  at 
liberty  to  exercise  his  own  discretion  whether  it  is  most 
(a)  Doug.  231.  {b)  6  Taunt.  88 ;  S.  C.  1  Marsh,  44T. 
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prudent  to  leave  damaged  goods  behind,  and  sacrifice  the 
value  of  their  freight,  or  to  wait  till  they  can  be  restored  to 
a  removeable  condition;  but  it  by  no  means  follows  as 
a  consequence  that  when,  even  in  the  soundest  exercise  of 
that  discretion,  he  does  leave  the  goods  behind,  and  his 
owner  thereby  loses  the  freight  of  the  goods  pro  tanto,  that 
he  should  be  privileged  to  throw  the  burthen  of  that  loss 
upon  the  underwriters.  This  being,  upon  the  whole,  our 
opinion  upon  this  case,  it  will  follow  that  the  rule  obtained 
for  setting  aside  the  award  must  be  made  absolute. 


Rule  absolute. 


PbATT  r.  HiLLMAN. 

1  HIS  was  an  action  of  trespass  to  recover  damages  for  an 
alleged  injury  done  to  the  house  of  the  plaintiff,  by  means 
of  a  party-wall  built  up  against  it  by  the  defendant.  At 
the  trial  the  plaintiff  had  a  verdict,  subject  to  a.  reference, 
and  the  arbitrator  awarded  that  a  verdict  should  be  entered 
for  the  defendant,  which  award  the  Court,  upon  motion  to 
set  it  aside,  sustained  {a).  The  defendant  having  afterwards 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
a  suggestion  should  not  be  entered  on  the  roll,  that  the 
action  was  brought  for  acts  done  in  pursuance  of  the  statute 

# 

14  Geo.  3.  c.  78.  (Building  Act^,  and  why  the  master  should 
not  tax  the  defendant  his  treble  costs  of  the  action,  pursuant 
to  section  100.  of  that  statute, 

F\  Pollack  now  shewed  cause,  and  contended  that  neither 
the  words  of  the  statute^  nor  the  intention  of  the  legislature, 
extended  to  cases  where  the  matter  in  dispute  between  the 
parties  was  referred  to  arbitration,  and  where  the  arbitrator 
awarded  that  a  verdict  should  be  entered  for  the  defendant. 
The  word  "  verdict,"  made  use  of  in  the  act,  clearly  meant 

(a)  Ante,  toI.  vi.  360. 


Wedne$day, 
June  83. 

Where,  in 
trespass  for  aa 
act  done  in 
parsoance  of 
the  Building 
Act,  14  G.  3^ 
c.  78.  a  Terdict 
was  found  for 
the  plaintifl^ 
subject  to  a 
reference; 
and  the  arbi- 
trator awarded 
a  verdict  for 
thedefendont: 
— Held,  that 
the  defendant 
was  entitled 
to  treble  costs 
under  s.  100. 
of  the  statute, 
the  same  as  if 
the  plaintiff 
had  Deen  non- 
suited, or  a 
verdict  bad 
been  found 
for  the  defend^ 
ant,  at  the 
trial. 
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the  verdict  of  a  jury  upon  the  meritSi  after  a  trial  in  open 
court,  and  not  a  verdict  awarded  by  an  arbitrator,  after 
a  reference  of  the  matter  in  dispute,  upoB  a  mere  informality 
arising  out  of  an  act  of  parliament.  He  submitted,  there- 
fore, that  the  defendant  was  entitled  to  his  ordinary  coats 
only,  and  that  this  rule  ought  to  be  discharged. 

Coliman,  contrf^,  insisted  that  the  defendant  was  as  nnich 
entitled  to  his  treble  costs  in  this  case,  as  if  the  plaintiff  Imd 
been  nonsuited,  or  a  verdict  had  been  found  for  the  defend* 
ant  on  the  merits,  at  the  trial.     The  words  of  the  100th  sec- 
tion were  as  general  as  possible,  and  afforded  no  ground  for 
the  fanciful  distinction  relied  on  by  the  other  side.    That 
clause  provided  that  no  action  shall  be  commenced  against 
any  person,  for  any  thing  done  in  pursuance  of  this  act, 
until  after  twenty-one  days'  notice  in  writing,  nor  after  the 
expiration  of  three  months  next  after  the  fact  committed, 
**  and  if  the  matter  or  thing  appear  to  have  been  so  done, 
or  if  it  appear  that  such  action  was  brought  before  the  ex* 
piration  of  twenty-one  days  after  notice,  or  was  not  com* 
menced  within  the  time  limited,  then  the  jury  shall  find  for 
the  defendant ;  and  if  a  verdict  be  found  for  the  defendant, 
or  if  the  plaintiff  become  nonsuited,  or  discontinue  or  suffer 
a  discontinuance,  or  if  judgment  be  given  for  the  defendant 
on  demurrer,  or  by  default  or  otherwise,  then  the  defendmt 
shall  have  judgment  to  recover  treble  costs  of  suit."    The 
certificate  of  the  arbitrator  (a)  clearly  shewed  that  the  de- 
fendant had  acted  bon&  fide  in  what  he  had  done,  therefore 
it  was  not  too  much  to  say  that  this  was  a  verdict  found  for 
the  defendant  on  the  merits.     But  it  was  held  in  CoUins  v. 
Puney  (b),  which  was  a  similar  action  to  the  present,  that 
the  defendant  was  entitled  to  his  treble  costs  upon  a  non* 
suit ;  and  as  the  grounds  upon  which  the  arbitrator  hare 
awarded  a  verdict  for  the  defendant,  namely,  the  want  of 
notice  of  action,  and  the  action  being  brought  after  the  time 
limited  by  the  statute,  would  have  been  equally  good  grounds 

(a)  Vide  ante,  vol.  vi*  360.  (6)  9  East,  399. 
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for  a  DCMMuity  it  followai,  upon  that  authority^  that  this  de- 
fendant is  entitled  to  his  treble  costs,  and  that  this  rule 
ought  to  be  made  absolute. 

AbbotT)  C.  J. — ^The  words  of  the  100th  section  of  the 
Building  Act  are  as  large  and  general  as  it  was  possible  for 
the  legislature  to  use,  and  clearly  comprehend  the  present 
case.  The  evident  object  of  the  statute  was,  that  wherever 
an  action  was  brought  far  any  act  done  in  pursuance  thereof^ 
and  the  plamtiff  failed  in  making  out  his  right  to  sue,  the 
defendant  should  be  entitled  to  treble  costs,  and  ihat^  whe*- 
ther  the  plaintiff  was  nonsuited,  or  a  verdict  was  found  for 
the  defendant.  Then,  that  being  the  case,  I  can  see  no 
difference  between  a  verdict  found  for  the  defendant  in  open 
court,  and  one  awarded  by  an  arbitrator  after  a  reference 
made  as  this  was.  We  have,  therefore,  no  discretion  upon 
the  subject ;  the  case  comes  within  the  act  of  parliament, 
and  we  are  bound  to  see  that  it  is  put  in  force.  The  rule 
must  be  made  absolute. 


'^The  other  judges  concurred. 


Rule  absolute. 


Bevan  v.  Jones,  Esq.  Wednes^, 

^  June  29. 

Case,  against  the  Marshal  of  the  King's  Bench  prison,  peclaration, 

^  for  &n  69C&p€y 

for  an  escape  on  mesne  process.    The  declaration  stated  stated  that  the 

that  one  S.  S.  heretofore,  to  wit,&c.  was  indebted  to  plain-  Jes^jej' Tnd  *""" 
tiff  in  200/.  in  respect  of  certain  causes  of  action  before  then  gayebail;  that 
accrued  to  him ;  and  being  so  indebted,  plaintiff,  for  reco-  p^  j„  ^,,^ 
very  of  the  debt,  afterwards,  to  wit,  &c.  sued  and  prosecuted  ^^^^^ 

prout  patet  per  recordum,  and  that  the  debtor  surrendered  in  discharge  of  her  bail,  and 
afterwards  escaped.  The  examined  copy  of  the  entry  of  the  recoeniiance  of  bail  stated 
it  to  have  been  taken  before  the  Court  at  Wetlmimter ;—  Held,  first,  that  plaintiff  was 
bound  to  prove  the  bail  to  have  been  taken  as  alleged,  and,  therefore,  that  the  variance 
was  fatal;  and,  second,  that  an  entry  in  the  filacer's  book,  stating  t^e  recognizance  to 
have  been  tidien  before  a  single  Judge,  was  not  admissible  in  evidence^  and  would  doc 
care  the  objection,  even  if  admitted. 


\ 
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oiit  of  the  Court  of  K.  B.  a  special  capias  ad  respondendw, 
directed  to  the  sheriff  of  Middlesex,  by  which  writ  the  she- 
riff was  commanded  to  take  the  said  iS.  S.p  and  her  safely 
keep^  so  that  he  might  have  her  body  before  our  lord  the 
king  m  fifteen  days  from  the  day  of  Easier,  to  answer  plain- 
tiff in  a  plea  of  trespass,  on  the  case,  upon  certain  promises 
therein  mentioned,  to  the  damage  of  plaintiff  of  200/.  as  it 
was  said,  &c.;  which  said  writ  was  duly  marked.' and 
indorsed  for  bail  for  129/.  and  upwards,  and  was  deliyered 
to  the  sheriff  of  Middlesex  to  be  executed ;  that  the  sheriff 
airested  the  said  S,  S,  and  detained  her  in  custody  for  the 
cause  aforesaid,  and  took  bail  for  her  appearance;  that 
afterwards  •  and  while  the  said  plea  was  pending  in  the  said 
court  of  K.  B.,  at  the  return  of  the  said  writ  in  the  same 
Easter  term,  in  the  fifth  year  &c.  before  Sir  J*.  Baykif, 
Knight,  one  of  the  justices  of  the  said  Court,  &c.  cane 
C.  H.  and  fV.M.  in  their  proper  persons,  lAid  acknowledged 
themselves,  and  each  of  them  did  acknowledge  himself,  to 
owe  to  plamtiff  258/.,  and  then  and  there  did  consent  for 
themselves,  and  each  for  himself  and  his  heirs,  that  the 
said  sum  should  be  made  of  their  lands  and  chattels,  and 
levied  to  the  use  of  plaintiff,  upon  the  condition  that  if 
judgment  should  happen  to  be  given  in  the  said  Court  for 
plaintiff,  against  the  said  S.  S.  in  the  said  plea,  that  then 
the  said  S.  S,  should  pay  and  satisfy  all  such  damages,  Su:. 
or  render  herself  See,  as  by  the  record  of  the  send  recog^ 
nizance,  now  remaining  l^c,  more  fully  appears;  that  on 
the  13th  May,  in  the  said  Easter  term,  &c.  the  said  5.  5. 
surrendered  herself  in  discharge  of  her  said  bail,  at  the  suit 
of  plaiutiff,  in  the  plea  aforesaid,  and  was  thereupon  com- 
mitted by  Sir  C.  Jhbott,  Knight,  &c.  to  the  custody  of  the 
marshal  &c.,  there  to  remain  uptil  8cc.,«as  by  the  record  of 
the  said  surrender,  now  remaining  Sec.,  more  fully  appears. 
Averment  that  defendant,  being  the  marshal  &c.,  suffered 
the  said  S.  S,  to  escape  out  of  his  custody,  with  the  usual 
conclusion.  Plea,  not  guilty,  and  i^sue  thereon.  At  the 
trial  before  Abbott,C,i.  at  the  adjourned  Middlesex  sittings 
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after  last  Michaelmas  term,  the  plaintiff,  having  proved  the 
issuing  of  the  writ  and  the  arrest,  as  stated  in  the  declaration, 
produced  an  examined  cop;  of  the  entry  of  the  recognizance 
of  bai],  but  which  described  the  recognizance  to  have  been 
taken  before  the  Court  at  Westminster.  It  being  thereupon 
objected  that  the  allegation  in  the  declaration  that  the  recog- 
nizance of  bail  was  taken  before  one  of  the  judges  at  cham- 
bers, was  not  sustained,  the  plaintiff  produced  the  filacer's 
book»  which  stated  that  the  said  C.  H,  and  fV.  M.  became 
bail  above,  and  described  the  recognizance  to  have  been 
taken  before  a  single  judge;  and  he  further  proved  that 
where  bail  is  taken  before  a  judge  at  chambers,  the  entry 
usually  describes  the  recognizance  as  taken  before  the  Court. 
It  being  still,  however,  objected,  that  in  order  to  support 
his  declaration,  the  plaintiff  was  bound  to  prove  a  recog- 
nizance of  bail  taken  before  Mr.  Justice  Bayley  at  cham- 
bers, the  Lord  Chief  Justice  reserved  that  point,  and  the 
plaintiff  had  a  verdict. 


Campbell,  in  Hilary  term  last,  having  obtamed  a  rule 
nisi  to  enter  a  nonsuit,  upon  the  point  reserved. 


Scarlett  and  Chitty,  on  a  former  day  in  this  term,  shewed 
cause.  The  mode  in  which  the  bail  was  given,  was  an  im- 
material circumstance;  therefore  a  variance  between  the 
statement  and  the  evidence  upon  that  point,  is  unimportant, 
and  furnishes  no  ground  for  entering  a  nonauit.  The  mode 
in  which  the  bail  was  given  need  not  have  been  alleged  at 
all;  the  only  substantial  and  necessary  allegations  were, 
that  bail  was  given,  and  that  the  party  surrendered  in  dis- 
charge of  her  bail,  and  afterwards  escaped.  But  the  alle- 
gation was  sufficiently  proved ;  for,  as  the  result  was  the 
same  whether  bail  was  put  in  before  a  judge  at  chambers 
or  in  court,  the  allegation  that  it  was  put  in  before  a  judge 
at  chambers,  was  supported  by  the  entry  in  the  filacer's 
book,  which  stated  it  to  have  been  put  in  before  a  single 
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judge,  and  the  production  of  a  recognizance,  stating  it  to 
b»?e  been  so  put  in,  was  perfectly  unnecessary.    The  stato* 
ment  of  the  particular  place  where  bail  was  put  in»  was  not 
matter  of  description;  it  was  mere  surplusage;  therefore 
it  was  not  necessary  to  prove  it :  Wigleif  v.  Jone9{a\  Pur- 
ee// V.  Macnamara  (b),  PhilUpps  v.  Shaw  («)»  and  Drmper  v. 
Garrait  (d).    The  circumstance  that  the  rec<^;nizance  of 
bail  is  pleaded  with  a  prout  patet  per  recordom  will  not 
aid  the  objection,  for  that  reference  is  surplusage  abo,  and 
it  has  been  recently  decided  that  such  an  averment  does  not 
compel  the  plaintiff  to  prove  that  which  is  surplusage: 
Stoddari  v.  Pallmer  (r). 

« 

Campbell,  contri.    It  may  be  conceded  that  if  the  slle» 
gation  in  question  can  be  rejected  as  siirpitMage,  the  present 
olj^ection  must  fail ;  but  it  cannot  be  so  rejected.    It  is 
necessary,  in  f|ll  actions  against  oflkers  for  escapee,  lo  shew 
how  the  party  came  into  custody,  and  the  evidence,  of  that 
fact  was  nc^  complete  in  this  case  without  proof  of  this 
allegation.     Purcell  v.  Macnamara,  Phillipp$  v.  Shaw,  and 
Draper  v.  Garraii,  are  all. mainly  distinguishable  from  this 
case,  because  in  each  of  them  the  variance  was  merely  as  to 
the  time  when  the  judgment  was  obtained,  the  judgment 
itself  not  being  described  in  the  declaration.    There  are 
some  cases  pointed  out  by  the  statute  43  Geo.  d.  c.  4&  in 
which  it  is  necessary  that  bail  should  be  put  in  before  a  judge 
at  chambers,  and  that  the  entry  of  the  recogniance  on  the 
roll  should  describe  it  as  having  been  so  put  in  (/*).    Here, 
an  entry  of  the  recognizance  of  bail,  describing  it  as  having 
been  put  in  before  Mr.  Justice  Bayley  at  chambers,  would 
bare  supported  the  averment  in  the  declaration;  but  an- 
entry  of  a  recognizance  of  bail,  taken  before  the -Court  at 
WestminsteTf  does  not.    The  allegation  here  was  necessary; 

(a)  5  East,  440.  (5)  9  East,  157. 

(c)  4  B.  &  A.  435.  (d)  Ante,  vol.  iii.  S96. 

(e)  Ante,  vol.  iv.  eS4.  (/)  Vide  Tidd,  3dO,  8tli  ed. 
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but  even  tf  it  was  unnecessary,  the  plaintiff  was  bound  to 
prove  the  fact  correctly  as  alleged  :  IVebb  v.  Heme  (a)  and 
IWrjter  v.  Eyles  (A) :  and  not  having  done  so,  the  variance  ia 
faUl. 


The  Court  took  time  to  consider  of  their  jadgment,  nrfiich 
was  now  delivered  by 


Batley,  J. — This  case  was  argued  some  few  days  since, 
before  my  brother  Liiikdale  and  myself  only.  It  was  an 
action  against  the  marshal  for  an  escape,  and  the  declaration 
stated,  that  the  plaintiff's  debtor  had  been  arrested,  had 
given  bail  to  the  action,  had  surrendered  herself  in  discharge 
of  her  bail,  and  bad  been  committed  to  the  custody  of  the 
marshal ;  that  the  bail  came  before  me,  at  my  chambers  in 
Serfeanti*  Inn,  and  there  entered  into  the  necessary  recog.- 
nizanoe ;  concluding  with  an  averment  prmd  paUt  per 
reeordum.  In  support  of  this  statement  the  plainti£^  at  the 
trial,  produced  the  entry  of  the  recognizance  of , bail,  stating 
the  bail  to  have  been  taken  before  me,  in  Court,  at  Wesi^ 
minster,  and  produced  also  the  filacer's  book,  which  stated 
die  bail  to  have  been  taken  before  me,  but  did  not  state 
where ;  and  he  further  produced  parol  evidence  to  shew, 
that  where  a  recognizance  of  bail  was  taken  before  a  judge 
at  chambers,  the  entry  usiially  described  it  as  taken  in  Conrt. 
Upon  a  motion  for  a  nonsuit,  the  question  was,  whether 
this  evidence  supported  the  declaration.  We,  who  heard 
the  argument^  are  of  opinion  that  it  did  not.  It  was  all 
along  admitted  that  this  was  an  essential  part  of  the  plaii^ 
tiff's  case ;  and  properly  so ;  because  the  validity  of  the 
debtor's  commitment  depended  upon  the  allegation  of  bail 
having  been  put  in,  inasmuch  as  till  bail  had  been  pat  in, 
the  debtor  could  not  be  surrendered  in  discharge  of  her  bail, 
or  be  thereupon  committed.  But  it  was  insisted  that  the 
allegation  respecting  the  recognizance  of  bail  was  mere 
matter  of  inducement,  and  that  the  plaintiff  might  prove  by 

(a)  1  Bos.  &  Pul.  281.  (h)  3  Dos.  &  Psi.  456. 
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matter  dehors  the  recognizance,  that  it  was,  in  fact,  taken 
before  me  at  chambers,  and  that  the  customary  course  was 
to  enter  it  as  taken  in  Court ;  and  Purcell  v.  Macnamara, 
Phillipps  V.  Shaw,  and  Draper  v.  Garralt,  were  relied  on 
as  in  point.  To  those  decisions  we  readily  subscribe,  but 
they  do  not  govern  this  case,  because  in  each  of  them  the 
allegation  out  of  which  the  variance  arose  was  immaterial  in 
itself,  and  formed  no  part  of  the  cause  of  action.  This  is 
a  very  different  case.  Here  the  question  whether  there  is 
or  is  not  a  proper  recognizance,  is  material,  and  goes  to  the 
foundation  of  the  plaintiff's  cause  of  action,  because  that 
depends  upon  another  question,  whether  the  bail  were  put 
in  before  a  competent  tribunal.  There  is  an  important  dif- 
ference, in  the  result,  between  recognizances  taken  in  Court, 
and  those  taken  before  a  judge  at  chambers;  for  in  the 
former  case  the  scire  facias  must  be  in  the  county  in  which 
the  Court  sits ;  in  the  latter  it  may  be  in  that,  or  in  the 
county  in  which  it  is  taken :  for  this  Hall  v.  Winckfield(ja) 
and  Kenny  v.  Thornton  (b)  are  authorities.  In  the  cases 
relied  on  for  the  plaintiff,  no  new  evidence  was  neceasaiy; 
it  was  only  that  the  evidence  failed  to  support  an  imma- 
terial averment:  here  new  evidence  was  necessary,  and 
was  necessary  for  the  purpose  of  making. out  an  essential 
and  indispensable  fact.  It  was  held  in  Shuttle  v.  Wood(c) 
that  a  recognizance  of  bail  in  K.  B.  is  not  a .  record 
until  entered ;  but  it  was  also  held  in  Hall  y.Winckfieid 
that  when  entered  it  becomes  a  recognizance  from  the  first 
acknowledgment,  and  is  binding  from  that  time,  as  a  record, 
both  upon  person  and  lands.  If  so,  the  only  evidence  of  it 
is  the  record,  and  evidence  dehors  a  record  cannot  be 
resorted  to  even  to  prove  it,  much  less  to  contradict  it;  but 
if  the  filacer's  book  were  admissible,  such  evidence  would 
be  let  in,  and  that  would  require  again  to  be  explained  by 
parol  evidence ;  and  the  result  would  be,  that  the  recogni- 
zance would  be  proved  in  part  by  parol  evidence.     Shutiie 


(d)  Hob.  195. 


(6)  2  Sir  W.  Bl.  768.  (c)  Salk.  564. 
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V.  Wood  (a)  was  the  exact  converse  of  the  present  case,  and 
the  variance  was  there  held  fatal.  That  was  debt  on 
recognizance,  alleged  to  have  been  taken  ''  in  curia  dictae 
Dominae  Reginae  de  banco  coram  Thoma  Trevor,  Mil.  et 
sociis  suis.  The  defendant  pleaded  nul  tiel  record.  The 
recognizance  certified  appeared  to  be  taken  before  Mr.  Jus- 
tice Nevil,  at  his  chambers.  Et  per  tot.  Cur.  The  plaintiff 
hath  failed  of  his  record,  and  hath  varied  in  his  description 
fi-om  the  recognizance.^'  The  only  difference  between  that 
case  and  the  present  is,  that  there  the  recognizance  was  the 
gist  of  the  action,  and  here  it  was  not,  but  matter  of  induce- 
ment only;  but,  still,  it  was  an  essential  allegation  here,  and 
such  as  required  proof :  that  proof  could  be  given  only  by 
producing  the  entry  of  the  record,  and  that  not  being  pro- 
duced, there  was  a  failure  of  proof,  and  the  plaintiff  ought 
to  have  been  nonsuited.  The  rule  for  entering  a  nonsuit, 
therefore,  must  be  made  absolute. 


Rule  absolute. 


(a)  Salk.  564;  id.  659;  6  Mod.  42.  S.C. 


Pickering  v.  The  Bishop  of  Chester.  Wednuday^ 

The  plaintiff  in  this  case  had  obtained  a  rule  nisi  for  This  Court 
a  writ  of  certiorari  to  remove  the  proceedmgs,  which  were  ^'**  "?'  8f?nt 

■^  ^  '  a  certiorari  to 

by  quare  impedit,  from  the  Court  of  Great  Session  at  Chester  remove  pro- 
into  this  Court,  upon  an  affidavit,  stating  that  the  plaintiff's  qtlwl^^mMdit 
case  depended  upon  the  construction  of  two  acts  of  parlia-  from  the  coart 
ment,  and  therefore  that  questions  of  law  must  arise  upon  gjoQ  ^t  Cheittr 

the  trial ;  that  the  defendant  had  pleaded  several  very  special  JJ^  ^*'" 

,  .  'ex  Court,  where 

pleas,  which  raised  questions  upon  the  construction  of  several  a  special  ver- 

deeds ;   that  in  all  probability  a  special  verdict  would  be  f^^tVbe7omDd" 

found ;  and  that  the  application  was  not  made  for  delay.       the  proper 

course  is  to 
remove  the  special  verdict,  when  found,  into  this  Court  by  writ  of  error. 


1 
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CitMi,  Serjt  and  J.  Williams  now  shewed  cauae,  and 
p  contended  that  the  rule  muit  be  discharged  on  two  grounds. 

XL  First,   that  this  being  a  real  action,  actually  pending  in 

Chester  *  court  which  was  of  itself  a  superior  court,  and  of  compe- 
tent jurisdiction  to  try  the  cause  and  all  matters  of  law 
arising  in  it,  this  Court  had  no  jurisdiction  to  remove  the 
proceedings  by  writ  of  certiorari ;  and  second,  that  as  it  was 
likely  that  a  special  verdict  would  be  found,  the  regular  and 
proper  course  was  to  wait  till  that  verdict  had  been  fomid, 
and  then  to  remove  the  special  verdict  into  this  Court  by  writ 
of  tfror.  They  cited,  on  the  first  point,  GUb.  Exec.  201,d. 
tmA  WiUiams  v.  Thomas{a),  and  on  the  second,  Fox  v.  The 
BiskopofChesierib). 

G.  Marrioitf  contrj^.  The  application  was  nsade  under 
the  authority  of  the  new  Welch  Judicature  Act,  5  Geo.  4. 
c.  150.,  under  which  it  is  plain  that  this  Court  has  jurisdic- 
tion to  remove  the  proceedings  in  this  case  by  certiorari. 
The  preliminaries  required  by  that  act  have  all  been  per- 
formed, and  therefore  the  course  adopted  is  perfectly  regular. 
Unless,  therefore,  the  Court  are  of  opinion  that  the  grounds 
set  forth  in  the  plaintiff's  affidavit  are  insufficient  to  warrant 
the  application,  they  will  not  hesitate  to  make  this  rule 
absolute. 

Abbott,  C.J. — I  am  of  opinion  that  the  grounds  set 
forth  in  the  plaintiff *8  affidavit  are  insufficient  to  warrant  his 
present  application ;  and  I  think  the  best  eousse  will  be  for 
him  to  await  the  finding  of  the  special  verdict,  and  then  to 
remove  it  into  this  Court  in  the  regular  way,  by  writ  of 
error,  by  which  means  all  questions  of  law  arising  in  the 
case  may  be  fully  discussed  and  properly^decided*  Such 
a  course  will  certainly  be  for  the  interest  of  both  parties, 
for  if  we  were  to  grant  the  writ  of  certiorari,  all  the  proceed- 
.  mgs  .would  be  removed,  and  all  the  costs  already  incurred 
must  be  incurred  a  second  time,  for  the  plaintiff  would  have 

(«)  Doag.  750.  (n.  2.)  (/»)  4  D.  &  R.  Od. 
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to  declare  de  novo  (a).    It  seems  to  me,  Iberefbte,  that  we        18^. 
are  doing  the  best  for  the  plaiotiff  bj  discharging  tbis  rule* 


The  other  judges  concurred. 


Rule  discharged. 


(a)  See  Tidd,  494.  et  seq.  8th  ed. 


PlCKBEIKO 
V. 

The  6i9Bop  of 
Chester. 


Taylor  v.  Buchanah-  Wednesdtqff 

June  22. 

XHIS  was  an  action-  of  debt  for  goods  sold  and  delivered.  An  insolvent 
Pleaa,  first,,  nil  debet;  and  second,  a  set-oflF.    At  the  trial  """i^cSfi" 
before  LUtledale,  J.  at  the  adjourned  sittings  after  Michael"  goods  sold  by 
mai  term,  1824,  the  plaintiff,  in  the  first  instance,  proved  a  hearing  of  his 
claim  for  8/.  bis.  for  oats  sold  and  dsUvered  to- tbf- defendant  petition  to  the 

Insolvent 

on  the  3 1st  May^  1823.    The  defendant  then  proved  a  ietf  Debtor's 
off  of  44/.  18s.  lid.  for  medicines  funushed  to  the  platiH  ^hile^'i,*"^^ 
tiff.    The  plaintiff,  in  reply,  produced  bis  discharge  bj  the  in  custody 
Insolvent  Debtor's  Court,  from  which  it  appeared  that  hie  Q^der  *  buuhe 
petition  was  beard  on  the  \QAk  March,  1823,  aad  that  the  balance  of  a 
Court  had  adjudged  him  to  be  forthwith  difichafged  aii  to  quately  de- 
all  the  debts  specified  in  his  schedule,  except  one  debt  of  ?*^![*l^.^yM" 

.  *^  .  in  his  schedule, 

78/.,  fraudulently  contracted  with  one  C.  M.,  va  respect  of  may  be  set  off 
which  they  adjudged  him  to  be  detained  in  prison  for  nine  j^^^'"^^  ^"j. 
months;  but  upon  examining  the  schedule  exhibited  by  the  the  discharge 
plaintiff  in  the  Insolvent  Debtor's  Court,  it  appeared  that,  only  from 'such 
he  had  described  the  defendant's  demand  as  amounting  to.  specific  debts 

,     *        ,      ^  11  as  he  describes 

only  8/.  Of.  8(2.,  mstead  of  44/.  18«.  1  La.,^  the  amount  now  jn  his  sche- 
proved.  Two  objections  were  taken  on  the  part  of  tke  de-  ^"*^* 
fendant.  First,  that  the  plaintiff,  having  been  in  cuatody 
under  the  order  of  the  Insolvent  Debtor's  Court  at  the  date 
of  the  supposed  sale  to  the  defendant,  was  not  then.cooH 
petent  to  contract,  and  therefore  could  not.  now  sue  upoiv 
any  contract  so  made;  and  second,  that  his  discharge  comU) 
extend  no  further  than  the  amount  specified  in  his  schedule. 


Tayloa 

V. 
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and,  as  the  difference  between  the  sum  of  8/.  Os.  Sd.  there 
specified,  and  the  sum  of  44/.  18i.  }\d.  now  proved,  ex- 
ceeded the  sum  for  which  the  action  was  brought,  the  plain- 
BucBANAN.  f^ff  omg^  |)Q  nonsuited.  The  learned  judge  declined  to 
nonsuit,  and  the  plaintiff  obtained  a  verdict  for  8/.  6s.,  the 
defendant  having  leave  to  move  to  enter  a  nousuit. 

D.  P.  Jones  moved  accordingly,  and  renewed  both  ob- 
jections. With  respect  to  the  first,  he  contended,  this  was 
not  like  the  case  of  Chippendale  v.  Tomtimon  (a),  where  it 
was  held  that  a  bankrupt  might  maintain  assumpsit  for  work 
and  labour  done  pending  the  commission  for  the  support  of 
himself  and  his  fiimilyi  because  the  assignees  had  no  title  to 
the  profits  of  his  personal  labour;  this  was  an  action  for 
goods  sold  and  delivered  while  the  plaintiff  was  in  custody, 
when  he  had  no  power  to  contractj  and  when  the  whole  of 
his  property  had  vested  in  and  belonged  to  the  assignees 
under  the  Insolvent  Debtor's  Act.  The  Court  refused  the 
rule  upon  this  point,  referring  to  the  case  of  Kitchen  v. 
Bartsch  (6),  and  stating  that  as  the  assignees  had  not  inter- 
fered, it  was  not  competent  for  the  defendant  to  raise  such 
an  objection.  Upon  the  odier  poin^  they  granted  a  rule 
nisi,  against  which 

Hutchinson,  (with  whom  was  Scarlett,)  shewed  cause. 
He  contended  that  the  discharge  of  thh  Insolvent  Debtor's 
Court  was  not  confined  to  the  precise  sums  specified  in  the 
schedule,  but  operated  as  a  complete  extinguishment  of 
every  demand.  The  operation  of  the  insolvent  acts,  as 
against  the  insolvent,  was  to  take  from  him  the  whole  of 
his  property,  and  divide  it  among  his  creditors ;  and  their 
operation  in  his  favour  was  clearly  intended  to  be,  that  he 
should  be  thereby  discharged  from  all  the  claims  of  all  the 
creditors  named  in  his  schedule.  The  insolvent  acts  pro* 
vided  against  such  creditors  being  taken  by  surprise,  by 
directing  notice  of  the  proceedings  to  be  given  them,  and 

(a)  3  Mont.  B.  L.  649.  Vide  S  Str.  1207.  1  Aik.  853.    {b)  7  £a8t,53» 


TRINITY  TERM^  SIXTH  GEO.  IV.  493 

when  they  received  such  notice,  it  was  their  own  fault  if       1825. 
they  did  not  examine  into  the  correctness  of  the  insolvent's      ^^^>/^^ 
schedule,  and  if  they  found  their  debts  inaccurately  described,  y, 

compel  him  to  amend  it.  That  they  were  expressly  autho-  Buchahan- 
rized  to  do  by  the  statute  1  Geo.  4.  c.  1 19.  s.  16,  by  which 
any  opposing  creditor  was  empowered  to  require  it  to  be 
referred  to  the  proper  oflker  of  the  Insolvent  Court  to  exa- 
mine into  the  truth  of  the  schedule,  and  to  report  thereon  to 
the  Court;  and  it  was  clear  that  such  an  examination  might 
be  followed  up  by  an  amendment,  if  necessary,  because  else 
the  clause  would  be  altogether  nugatory.  The  object  of 
the  legislature  was,  upon  certain  conditions,  to  give  the  in- 
solvent an  absolute  and  complete  discharge,  and  that  object 
would  be  wholly  defeated,  and  great  hardship  imposed 
upon  the  insolvent,  if  he  could  at  any  future  time  be  held 
liable  for  any  accidental  difference  between  the  sums  speci- 
fied in  his  schedule,  and  the  sums  which  might  afterwards 
be  claimed  by  his  creditors. 

D.  JP.  Jones,  control,  insisted,  that  the  hardship,  if  any, 
bore  upon  the  creditor,  and  not  upon  the  insolvent,  inas- 
much as  the  insolvent  had  the  power  to  prevent  all  difficulty 
and  mistake,  but  the  creditor  had  none.  The  insolvent  acts 
meant  the  discharge  to  apply  to  such  sums  only  as  were 
specified  in  the  schedule ;  that  was  their  object,  and  it  was 
apparent  throughout  every  one  of  them.  What  were  th^ 
provisions  of  the  I  Geo.  4.  c.  119^  Section  4,  directed 
that  the  petition  should  state  the  amount  of  the  debts; 
section  6.  that  the  schedule  should  specify  the  amount  of 
the  debts  and  claims,  distinguishing  between  admitted  and 
disputed  items;  section  7,  that  the  dividend  should  be  made 
according  to  the  amount  of  the  debts  expressed  in  the  sche- 
dule; section  16,  that  the  discharge  should  specify  the 
amount  of  the  debts  to  which  it  was  to  apply;  and  section 
£5,  that  the  judgment  should  be  entered  up  for  the  amoimt, 
of  the  debts  remaining  unpaid  at  the  time  of  the  discharge. 
All  these  combined  to  shew  that  the  power  of  the  Insolvent 

VOL.  VI.  L  L 
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Caurt  was  con6ned  to  the  suma  expressed  in  die  schedale. 
It  was  the  duty  of  the  insolvent  to  insert  the  full  and  truer 
amount  of  the  creditor's  claim,  and  he  might  do  it  without 
prejudice,  because  where  he  doubted  the  vididity  of  the 
claim,  he  might  enter  the  sum  as  a  disputed  item.  The 
notice  to  the  creditor  did  not  specify  any  sum,  and  therefore 
imposed  no  duty  upon  him  to  investigate  the  schedule,  and 
even  if  it  did,  he  would  obtain  no  remedy,  for  the  act  gave 
him  no  power  to  examine  the  items  in  the  schedule,  or  to 
set  them  right,  where  they  were  wrong,  nor,  even  if  he  made 
the  attempt,  could  the  Court  assist  him  in  it.  Section  16^ 
did  indeed  empower  an  opposing  creditor  to  prevent  col- 
lusion between  the  insolvent  and  any  other  particular  creditor, 
by  examining  into  the  validity  of  the  claims  admitted  in  die 
schedule,  but  gave  him  no  power  to  increase  the  amount  of 
his  own  debt,  as  specified  in  the  schedule,  nor  did  it  give 
the  Court  any  power  to  adjudicate  upon,  any  such  question. 


The  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 


Abbott,  C.  J.,  who,  after  recapitulating  the  fiicts  of  the 
case,  thus  proceeded.  After  hearing  this  case  argued  at 
bar,  there  was  one  point  upon  which  the  Court  took  time- 
to  consider,  namely,  whether  the  insolvent's  discharge  ex- 
tended to  the  whole  of  the  debt  proved  against  him  at  the 
trial,  or  to  so  much  of  it  only  as  was  specified  in  his  sche- 
dule. If  it  extended  to  the  whole  debt,  the  plaintiff  was 
entitled  to  recover,  because  then  the  debt  which  constituted 
the  set-off  was  extinguished ;  but  if  it  extended  only  to  the 
sum  of  8/.  Os.  B<2.,  specified  in  the  schedule,  there  remdned 
an  unanswered  set-off  of  36/.  and  upwards,  and  as  that  ex:- 
ceeded  the  sum  for  which  the  action  was  brought,  the  plain- 
tiff ought  to  have  been  nonsuited.  Now,  by  section  4,  of 
the  I  Geo.  4.  c.  1]9|  the  prisoner  is  to  petition  for  his  dis- 
charge; and  in  his  petition  he  is  to  state,  among  other 
things,  the  amount  of  the  debts  for  whicK  he  is  detained-; 
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and  to  pray  to  be  discharged  from  custody,  and  to  have 
fiiture  liberty  of  his  person  against  the  demands  for  which 
he  18  in  custody,  and  against  the  demands  of  all  other  per- 
sons who  shall  claim  to  be  his  creditors ;  and  is,  at  the  time 
of  subscribing  the  petition,  to  execute  a  conveyance  and 
assignment  of  his  estate  and  effects^  in  such  form  as  the 
Court  shall  direct,  to  the  provisional  assignee  of  the  Court. 
By  section  6,  the  prisoner  shall,  within  a  time  thereby 
limited, ''  deliver  into  the  said  Court  a  schedule,  containing 
a  full  and  true  description  of  all  and  every  person  and  per- 
aons  to  whom  such  prisoner  shall  be  then  indebted,  or  who, 
to  his  knowledge  or  belief,  shall  claim  to  be  his  creditors, 
together  with  the  nature  and  amount  of  such  debts  and 
claims  respectively,  distinguishing  such  as  shall  be  admitted 
from  such  as  shall  be  disputed  by  such  prisoner."  By 
section  7,  when  the  Court  shall  adjudge  a  prisoner  to  be 
entitled  to  his  discharge,  they  shall  appoint  assignees  of  his 
estate  and  effects  for  the  purpose  of  that  act;  and  if  it  shall 
appear  that  such  assignees  have  in  their  hands  any  balance 
wherewith  a  dividend  may  be  made  among  the  creditors  of 
the  prisoner,  whose  debts  are  expressed  in  the  schedule, 
such  assignees  shall  forthwith  declare  the  amount  of  the 
balance  in  their  hands,  wherewith  such  dividend  may  be 
made ;  and  every  creditor  whose  debts  shall  be  stated  as  ad- 
nniied  ia  the  prisoner's  schedule  shall  be  allowed  to  receive 
a  share  of  such  dividend,  unless  such  prisoner,  or  his  assignees, 
or  any  other  creditor  oVsucH  prisoner,  shall  object  to  any  such 
debt,  hi  which  case  the  same  shall  be  examined  into  by  the 
said  Court,  who  shall  have  full  power  for  that  purpose  to 
lake  all  measures  necessary  for  the  due  investigation  of  such 
claim;  and  the  decision  of  the  said  Court  upon  such  claim 
•hall  be  conclusive  with  respect  to  the  dividend.  By 
section  16,  the  Court  shall  cause  notice  to  be  given  to  the 
creditors,  and  to  be  inserted  in  the  London  Gazette,  arid 
•hall  appoint  a  day  and  place  fok*  hearing  the  matter  of  the 
petition;  it  shall  be  lawful  for  any  creditor,  after  notice,  to 
oppose  the  prisoner's  discbarge;  on  the  hearing,  the  Couj;t 
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miy,  if  tbey  deem  it  necessary,  order  that  it  shall  be 
referred  to  an  officer  of  the  Court  to  investigate  the  accounts 
of  the  prisoner,  and  to  examine  into  the  truth  of  the  schedule, 
and  to  report  thereon  to  the  Court ;  and  the  Court  may 
proceed  on  the  other  matters  in  opposition  to  the  prisoner's 
discharge ;  and  in  case  the  prisoner  shall  not  be  opposed, 
and  the  Court  shall  be  satisfied  with  the  schedule,  and  that 
the  prisoner  is  entitled  to  the  benefit  of  the  act,  then  the 
Court  shall  so  declare,  and  shall  order  the  prisoner  to  be 
discharged  from  custody,  and  shall  in  such  order  specify  the 
several  debts  of  the  prisoner  to  which  such  discharge  shall 
apply.  By  the  subsequent  statute  of  3  Geo.  4.  c.  123.  s.  5, 
the  Court  shall  have,  the  same  power  to  examine  all  the 
debts  specified  in  the  schedule,  whether  admitted  or  dis- 
puted, as  they  had  by  section  16  of  the  former  statute  as 
to  admitted  debts  only.  By  section  6,  it  shall  not  be  oeces-/ 
sary  for  the  Court  in  their  adjudication,  or  in  their  order  of 
discharge,  to  specify  the  creditors,  as  required  by  the  former 
statute ;  but  it  shall  be  sufficient  to  refer  in  the  order  to  the 
schedule,  specifying  those  creditors  with  respect  to  whom 
the  prisoner  is  to  be  entitled  to  the  benefit  of  the  act.  These 
are  the  only  variations  between  the  two  statutes  bearing 
upon  the  present  case,  and  it  is. evident,  therefore,  that  the 
whole  course  of  proceeding  under  both  statutes  has  reference 
to  the  schedule;  and  the  schedule  appears  to  be  made,  in 
each,  the  only  guide  by  which  to  determine  what  are  the 
debts  fiom  which  the  prisoner  is  to  be  discharged.  If 
the  discharge  could  extend  to  debts  not  specified  in  the 
schedule,  it  would,  become  necessary  to  inquire  into  the 
validity  of  every  such  debt,  the  period  when  it  was  con- 
tracted, a«d  many  other  circumstances,  all  of  which  ought 
to  be  inquired  into  by  the  Insolvent  Debtor's  Court,  before 
diey  could  properly  pronounce  a  prisoner  entitled  to  his 
discharge ;  otherwise  a  prisoner  might  relieve  himself  from 
such  debts  without  any  inquiry  at  all,  without  passing  through 
the  ordeal  of  the  Court,  and  without  subjecting  himself  to 
that  punishment  which  the  Court  are  authorized  to  inflict 
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upon  fraudulent  insolvents.  It^ay  be  a  hardship  upon  a 
creditor  whose  debt  is  not  fully  set  out  in  the  schedule, 
that  he  cannot  have  the  benefit  of  a  dividend  upon  his  full 
debt,  because,  as  the  whole  of  the  insolvent's  property  is 
given  up  to  the.  assignee,  such  a  creditor  cannot  derive  any 
real  advantage  from  bringing  an  action  for  the  difference. 
Whether  the  Insolvent  Debtor's  Court  have,  or  have  not, 
power,  upon  investigation  of  the  prisoner's  accounts,  to 
order  the  debt  to  be  increased,  it  is  not  necessary  to  decide ; 
but  if  not,  the  hardship  to  which  I  have  alluded  will  not 
be  likely  to  occur  very  frequently,  because  as  the  prisoner 
is  not  discharged  from  the  whole  of  a  debt,  unless  he  spe- 
cifies the  whole  of  it  in  his  schedule,  it  will  be  strongly  for 
his  interest  to  take  care  that  his  schedule  does  really  contain 
the  full  amount  of  his  debts.  Upon  the  whole,  therefore, 
we  are  of  opinion  that  the  debt  of  361,  I8i.  Sd,,  being  the 
difference  between  the  whole  debt  claimed,  and  the  smaller 
debt  inserted  in  the  schedule,  remained  an  existing  debt 
notwithstanding  the  plaintiff's  discharge,  and  might  be  set 
off  against  his  claim ;  and,  that  as  that  set-off  exceeds  in 
amount  the  sum  claimed  by  the  plaintiff,  he  was  not  entitled 
to  maintain  this  action,  and  the  rule  for  entering  a  nonsuit 
ought  to  be  made  absolute. 


Taylor 

V, 
BuCHAWAXf. 


Rule  absolute. 


Palmer  and  another  v.  Fobsythe  and  Bell«  Wednesday, 

June  S9. 

Two  rules  had  been  obtained  in  this  case,  the  one  to  quash  Habeas  corpus 
a  writ  of  habeas  corpus  cum  causft,  and  the  other  to  quash  ^^  ^"  |j^  ^^ 
a  writ  of  certiorari  and  return,  and  for  a  procedendo.    The  remove  pro- 
affidavits  disclosed  these  facts :  an  attachment  in  the  following  ^q  ioferior"" 

form,  at  the  suit  of  the  plaintiffs,  issued  out  of  the  Court  of  court  into  this 
'  "^  Court,  aoless 

it  appears  that  the  defendant  is  actually  or  virtually  in  custody. 

The  return  to  a  writ  of  certiorari  to  remove  proceedings  from  an  inferior  court  into 
this  Court,  setting  out  a  copv  of  the  record,  but  not  returning  the  record  itself,  is  irre- 
gular, and  the  Court  quashed  the  wrk  on  motion. 


Palmbr 

V. 
FORSYTBE. 
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Pleas  at  Berwick,  directed  to  the  Serjeants  at  mace  of  that 
court :  ''  Arrest  the  goods  of  T.  Forsythe  and  T.  Bell,  in 
an  action  upon  the  case,  at  the  suit  of  Palmer  and  another 
to  their  damage  200/.  Take  good  bail  for  162/.  2j.  6dJ* 
Bail  was  taken  in  the  following  form :  ''  In  the  Court  of 
Pleas,  Berwick,  Palmer  and  another,  [plaintiffs,  and  For^ 
sythe  and  Bell  defendants.  Bail  for  the  defendants,  ji,  B. 
and  C.  D."  On  the  ISth  of  April  a  writ  of  habeas  corpus 
cum  caus&  issued,  in  the  return  to  which  the  attachment 
and  the  bail-piece  were  set  out,  and  it  was  stated  that  a 
plaint  was  entered  at  the  next  court  after  the  bail,  and  that  the 
defendants  had  in  no  other  manner  been  in  custody.  On  the 
20th  of  jJpril,  which  was  previous  to  the  return  of  the  writ  of 
habeas  corpus,  a  writ  of  certiorari  issued,  commanding  the 
mayor,  8cc.  of  Berwick  to  send  into  this  Court,  '^  the  plaint,  with 
all  things  touching  the  same,  fully  and  entirely  as  it  remains 
in  Court.**  In  the  return  to  this  writ  the  attachment,  the 
bail-piece,  and  the  plaint  were  set  out,  and  it  was  stated 
that,  ''  the  said  precept,  action,  bail-piece  and  plaint,  are 
still  remaining  in  the  said  Court  undetermined,  and  this  is 
the  tenor  of  the  record  and  process  of  the  said  plahit.*^ 
The  practice  of  the  Court  of  Pleas  at  Berwick  is,  that  when 
goods  have  been  attached  and  bail  given,  the  goods  are 
returned  to  the  defendant,  and  not  to  the  bail ;  no  appear- 
ance is  entered  for  the  defendant,  and  upon  final  judgment 
being  obtained,  execution  issues  against  the  goods  of  the 
defendant,  and  the  persons  of  the  bail,  but  not  against  the 
person  of  the  defendant,  for  over  that  the  bail  have  no 
power:  and  when  the  goods  have  once  been  attached,  the 
defendant  cannot  release  them  by  surrendering  himself  to 
prison. 


Archbold  shewed  cause  against  both  rules.  There  is  no 
ground  for  quashing  the  writ  of  habeas  corpus,  because  as 
the  bail-piece  shews  that  bail  has  been  put  in  for  the  de- 
fendant, he  was  by  construction  of  law  in  custody,  and  the 
proper  ij^ethod  of  removing  the  cause  was  by  a  writ  of 
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habeas  corpus.    IJbbott,  C.  J.  The  goods  were  released 

as  soon  as  bail  was  given,  and  the  bail  had  no  power  over 

the  persons  of  the  defendants ;  it  is  impossible,  therefore, 

to  say  that  the  defendants  were  either  virtually  or  actually 

>  in  custody :  and  if  so,  the  habeas  corpus  does  not  lie.    That 

was  expressly  decided  in  the  late  case  of  Mitchell  v  Mitchin- 

.  hAtn  iay\*    Then  the  writ  of  certiorari  must  be  the  proper 

.course,  and  a  procedendo  certainly  cannot  be  awarded,  be- 

.  cause  the  record  having  been  once  removed  into  this  Court, 

cannot  be  sent  back  again  into  the  inferior  court. 

G.  R.  Cross,  control.  It  appears  from  the  affidavits  that 
the  writ  of  certiorari  issued  before  the  return  of  the  writ  of 
habeas  corpus.  That  is  a  manifest  irregularity,  and  even 
upon  that  ground  the  writ  of  certiorari  must  be  quashed. 
But  independently  of  that,  the  return  itself  is  irregular,  for 
it  returns  not  the  record  itself,  but  only  copies  of  the  pro- 
ceedings. Both  these  rules,  therefore,  must  be  made  abso* 
.lute. 

Abbott,  C.  J. — I  think  we  must  make  both  these  rules 
absolute.  With  respect  to  the  writ  of  habeas  corpus,  the 
case  I  have  already  alluded  to  is  decisive,  and  with  respect 
to  the  writ  of  certiorari  the  informality  of  the  return  is 
fatal.  It  does  not  return  the  record  itself,  but  only  a  copy 
of  it,  the  argument,  therefore,  that  a  record  once  removed 
into  this  Court  cannot  be  sent  back  to  the  court  below, 
does  not  apply,  because  in  reality  this  record  has  not  been 
removed.  Both  writs  therefore  are  irregular,  and  both  must 
be  quashed,  and  a  procedendo  be  awarded. 


Palmer 

V, 

Forsyth  B. 


The  other  judges  concurred. 


Rule  absolute. 


(a)  'Ante,  vol.  ii.  732. 
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Bromfield  t^.  W.  Jon£8|  Esq. 

In  an  action  XHIS  was  an  action  against  the  marshal  of  the  King's 
marshal  for  an  Bench  prisoni  for  the  escape  of  one  Hale  JVorthamj  nUta 

escap^  aver-  White.  The  declaration  stated  that  b  Easter  tern,  5  Geo. 
nng  the  judg-  .  .  . 

mant  and  4,  the  plaintiff  recovered  in  the  King's  Bench  against  H. 
cQtbi  agd^t  Wartham,  alias  White,  the  sum  of  79/.  as  by  the  record  and 
the  prisoner  proceedings  thereof,  still  remaining  in  the  said  Court,  ap- 
mages  reco-  peered ;  that  afterwards,  in  Trinity  term,  in  the  fifth  year 
w^^^A^^  aforesaid,  such  proceedings  were  had  in  the  said  Court,  that 
ikensupon/' on  it  was  considered  by  the  same  Court  that  the  plaintiff  should 

such  a  day,  y^^y^  |,jg  execution  against  the  said  H.  Wortham  for  the 
the  prisoner  o       _ 

was  commit-  damages  aforesaid,  according  to  the  force,  form,  and  effect 
tody  of  the  ^  ^'  ^^^  ^^^^  recovery,  by  default  of  the  said  H.  Wortham,  as 
marshal,  and    by  the  record  of  the  said  last  mentioned  proceedings,  still 

esc&Ded  it  is  a  ^ 

unnecessary  remaining  in  the  said  Court  of  our  lord  the  King,  more  folly 
to  prove  that    ^^^  ^^  \2nze  appears ;  and  thereupon,  on  Wednesday  •  next 

a  scire  faaas  o       rr         »  r     ^     ^  ^       ^ 

had  been  sued  after  three  weeks  of  the  Holy  Trinity,  in  Trinity  term,  in 

Uideinent  \he  ^®  ^^^  ^^^^  aforesaid,  the  said  H.  Wortham  was  committed 
allegation  be-  to  the  custody  of  the  said  defendant,  Aen  being  marshal  of 
ingifflcterial.  ^^^  ^.^^.^  3^^^^  ^^^^^   .^   execution  for  the  damages 

aforesaid,  there  to  remain  until  he  should  satisfy  the  said 
plaintiff  the  said  damages;  but  that  the  defendant  not 
regarding  the  duty  of  his  said  office  as  marshal,  suffered  the 
said  H.  Wortham  to  escape.  Plea,  the  general  issue.  At  the 
trial  before  Abbott,  C.  J.  at  the  Middlesex  adjourned  sittings 
after  last  Michaelmas  term,  it  appeared  that  the  defendant 
Wortham  had  surrendered  in  discharge  of  his  bail,  and  was 
finally  charged  in  execution  upon  an  interlocutory  judgment, 
and  afterwards  escaped.  The  original  judgment  and  com- 
mitment were  proved,  but  there  was  no  proof  of  any  judg- 
ment in  scire  facias.  On  the  part  of  the  defendant  it  was 
objected  that  it  was  necessary  to  prove  a  judgment  in  set.  fa. 
m  order  to  sustain  the  averment  in  the  declaration,  that 
execution  had  been  awarded  by  the  Court  of  King's  Bench 
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agabst  Woriham,  especially  as  there  was  a  positif  e  allega* 
tion  that  Woriham  was  thereupon  cotnmittecl.  The  Lord 
Chief  Justice  said  he  would  save  the  point,  aud  the  plaintiff 
bad  a  verdict,  with  liberty  to  the  defendant  to  moye  to  enter 
a  nonsuit. 

In  Hilary  term,  Gumey  having  obtained  a  rule  nisi  ac- 
cordingly, 

Denman,  C.S.  and  Chitty  uovr  shewed  cause.  The  only 
question  is,  whether  the  plaintiff  has  proved  enough  of  the 
averments  in  the  declaration  to  sustain  his  cause  of  action. 
A  plaintiff  is  not  bound  to  prove  immaterial  allegations. 
The  cause  of  action  here  does  not  depend  upon  whether 
a  scire  facias  had  issued  upon  the  judgment,  but  whether 
the  prisoner  had  been  in  fiict  committed  to  the  custody  of 
the  marshal.  Now  this  was  clearly  proved.  The  proceed- 
ings against  Wortham  are  truly  described,  by  averring  that 
in  fact  the  party  was  committed  to  the  custody  of  the 
defendant.  The  allegation  following  the  description  of  the^ 
original  judgment  may  be  rejected  as  surplusage,  and  still 
there  is  a  sufficient  cause  of  action  averred,  because  the 
writ  of  execution  is  stated  to  have  been  founded  on  the 
original  judgment.  The  word  ''  thereupon''  does  not,  of 
necessity,  import  that  there  had  been  a  scire  facias,  and  if 
not,  then  proof  of  such  a  writ  having  issued  was  unneces« 
sary.    They  cited  Wigley  v.  Jones  (a). 

Gurmy  and  Campbell,  in  support  of  the  rule.  The  quc»- 
tion  here  is»  not  whether  the  averment  of  a  sci.  fa.  having 
issued  is  material  or  not,  but  whether  the  plaintiff  can  aver 
that  which  never  had  existence.  The  averment  **  and 
thereupon  8cc.  the  said  H.  Wortham  was  committed  to  the 
custody  of  the  marshal,*'  is,  in  substance  and  effect,  a  refer- 
ence to  a  scj./a.,  which  not  being  proved,  the  plaintiff  failed 
in  substantiating  what  he  assumed  to  be  a  material  allegation. 

(«)  5  East^  UO. 


Bbomfielb 
.  Jones; 
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There'  is  no  doubt  that  for  some  purposes  a  sdre  facias  10 
a  new  action^  and  a  judgment  of  the  Court  is  given  upon  ilk 
For  instance,  suppose  a  declaration  avers  a  judgment  in  die 
King's  Bench,  and  that  it  had  been  affirmed  on  error  in  the 
Exchequer  Chamber,  and  that  thereupon  a  capias  ad  satis* 
faciendum  had  issued,  there  is  no  doubt  it  would  be  neces- 
^ry  to  prove  the  judgment  in  the  Exchequer  Chamber.     It 
is  laid  down  in  RoLAbr.  tit.  Execution,  2.  Trinity,  IS  Car. 
1.  that  if  the  plaintiff,  within  a  year  after  judgment,  sue  out 
a  scire  facias,  he  cannot  have  a  capias  afterwards,  within 
the  year,  until  he  has  a  new  judgment  in  the  scire  facias* 
This  shews   that  the  capias  ad  satisfaciendum  liiust  b% 
founded  on  the  scire  facias.     For  the  same  reason  the  com* 
mittitur  must  be  founded  on  a  sci.  fa.,  and  therefore  the 
allegation  that  Wortham  was  committed  was  not  properly 
proved,  the  sci.  fa.  not  having  been  produced.    The  cases 
of  Webb  V.  Heme  {a)  and  Turner  v.  Eyles  (i)  are,  in  princi* 
pie,  strongly  in  support  of  this  argument.     In  the  former, 
which  was  an  action  against  the  sheriff  for  an  escape,  it  was 
alleged  in  the  declaration  that  J.  S.  was  arrested  ''  under 
a  writ  indorsed  Jbr  bail,  by  virtue  of  ah  affidavit,  now  oi» 
record,''  and  the  Court  held  that  the  plaintiff  was  bound  to 
produce  the  affidavit  in  evidence,  though  the  latter  part  of 
the  averment  was  uunecessary :  and  in  the  latter,  the  decla<* 
ration  having  averred  that  the  prisoner  was  brought  before 
the  judgCi  and  by  him  committed  to  the  custody  of  the  mar-* 
shal  ''  as  by  a  writ  of  habeas  corpus,  and  the  commitment 
thereon  remaining  of  record  appeared,"  and  it  appearing 
that  the  commitment  given  in  evidence  was  the  commitment 
by  a  judge  of  the  King's  Bench,  not  of  record,  the  Court 
held  the  averment  to  have  failed  in  evidence.    On  these 
audiorities  it  is  clear,  that  by  the  plaintiff's  mode  of  plead- 
ing he  hds  put  the  existence  of  the  sci.  fa.  in  issue,  aiu) 
having  failed  to  prove  it,  the  action  cannot  be  maintained. 

.Batley,  J^r-rlt  is  a  general  rule  that  a  party  is  nol' 

(«)  1  B.  &  P.  281.  (b)3  Id.  456. 


BrOM  FIELD 
V, 
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bound  to  prove  an  immaterial  allegation,  merely  because  he        ]  825. 
has  averred  it,  unless  by  his  mode  of  pleading  he  makes 
some  of  his  material  allegations  depend  upon  it.    If,  from 
the  form  of  the  declaration,  you  can  strike  out  that  part        Jokes. 
which  is  unnecessarily  alleged,  and  still  the  declaration  will 
in  all  its  parts  be  good,  and  you  prove  what  is  material,  the 
action  may  be  supported.    That  was  distinctly  laid  down 
by  BulUr,  J.  in  Peppin  v.  Solomons  (a),  and  he  refers  to 
the  case  of  Satire  v.  Smiih  (i),  which  was  an  action  of 
debt  against  an  oflScer,  for  extorting  illegal  fees.    The 
declaration  there  stated  that  R.  T.  in  Trinity  term,  15  Gto.S. 
recovered  agamst  J.  Af.  51 2. 12«.,  which  judgment  being  in 
force,  the  said  R,  T.  sued  out  a  fieri  facias  upon  the  said 
judgment,  to  levy  the  debt,  &c. ;  that  the  writ  was  delivered 
to  the  sheriff,  who  made  his  warrant  to  the  defendant  to 
levy;  that  he  levied  the  debt  besides  poundage,  and  exacted 
from  J.  M.  1/.  Is.  more.     Now,  in  that  case  the  judgment 
was  unnecessarily  stated,  but  having  unfortunately  stated 
the  writ  of  execution,  and  connected  it  with  the  judgment^ 
it  was  held  that  the  plaintiff  was  bound  to  prove  the  judg* 
m^Dt.    In  commenting  on  that  case,  BtUler,  J.  says,  '^  i 
admit  it  was  not  necessary  for  the  plaintiff  to  state  the  judg* 
ment,  but  as  the  plaintiff  alleged  that  the  party  recovered 
a  Judgment,  and  that  he  sued  out  a  writ  of  execution  upon 
the  said  judgment,  the  execution  was  necessarily  tied  down 
by  that  judgment,  and  therefore  the  judgment  was  made 
material  by  the  subsequent  words  which  were  introduced. 
So  in  an  action  for  words,  where  a  long  introduction  is  unne- 
cessarily inserted  in  the  declaration,  if  the  charge  be  tied  up 
to  that  introduction,  the  latter  must  be  proved,  because  the 
material  part  is  thus  made  to  depend  on  the  immaterial  part 
of  the  declaration.''     With  that  rule  of  construction  before 
us,  let  us  look  at  the  present  declaration.     It  states  that  in 
Easter  term,  5  Geo.  4,  there  was  a  judgment  recovered,  and 
that  in  Trinity  term,  in  the  same  year,  there  was  an  award 

(fl)  5  T.  R.  496.  -  (b)  3  Sir  W.  BI.  1 101. 


BaOM  FIELD 

V. 
JOHCS. 
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of  execution  by  the  Coart ;  and  thereupon  a  commitmeDt 
of  the  defendant  to  the  custody  of  the  nianha).  These 
averments  were  all  proved,  but  there  was  no  proof  that  there 
was  any  judgment  in  scire  facias,  as  the  allegation  im- 
ports there  was.  Now  that  averment  was  wholly  unne- 
cessary, because  you  do  not  want  a  scire  facias  to  give  you 
a  right  to  charge  in  execution,  if  a  year  and  a  day  have  not 
expired.  Here  no  such  interval  had  elapsed,  and  therefore 
a  sci.  fa.  would  have  been  an  unnecessary  writ.  No  mate- 
rial allegation  in  this  declaration  is  made  to  depend  upon 
that  averment;  for  merely  stating  a  judgment,  and  that 
the  party  was  afterwards  chained  in  execution,  is  a  sufficient 
cause  of  action  to  establish  in  evidence.  But  it  is  contended 
that  the  use  of  the  phrase  ''  thereupon,''  has  the  effect  of 
tying  up  the  judgment  and  the  award  of  execution  upon  the 
scire  facias,  so  as  to  render  it  necessary  to  give  evidence  of 
that  proceeding.  I,  however,  think  that  such  is  not  the 
effect  of  that  word.  The  word  ^'  thereflpon**  is  rather  intro* 
duced  as  a  particle  of  progression,  shewing  the  course  of 
the  process.  The  declaration  states  the  judgment  and 
award  of  execution,  and  thereupon  a  commitment  in  execu. 
tion  for  the  damages  aforesaid,  that  is,  the  damages  men* 
tioned  in  the  judgment.  If  the  damages  in  the  award  of 
execution  had  been  different  from  those  stated  in  the  judg- 
ment, then,  undoubtedly,  that  would  have  been  a  fatal  vari- 
ance ;  but  that  is  not  so.  Then,  as  every  material  allegation 
has  been  proved,  the,  plaintiff  is  entitled  to  recover. 


HoLROYD,  J. — I  am  of  the  same  opinion.  I  think  this 
case  is  quite  distinguishable  from  all  the  cases  of  variance 
hitherto  decided.  AH  the  material  allegations  in  the  decla- 
ration were  proved ;  namely,  the  original  judgment  and  the 
commitment  in  execution  thereon.  The  words  that  the 
party  was  ''  thereupon  committed,"  amount  only  to  an  alle- 
gation of  Act,  and  not  a  description  of  the  record  upon 
which  the  commitment  took  place,  and  consequently  it  was 
unnecessary  to  prove  a  scire  facias. 
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LiTTLEDALB,  J. — I  am  of  the  same  opinion.  It  is  not 
necessary  to  sue  out  a  sci.  fa.  if  the  execution  is  taken  oiit 
within  a  year  and  a  day  after  judgment ;  but  assuming  it 
not  to  have  been  taken  out  till  after  that  period  had  expired, 
it  would  be  unnecessary  to  state,  in  the  award  of  execution, 
that  the  judgment  was  revived  by  sci.  fa.  The  Court  will 
not  allow  a  plaintiff  to  sue  out  execution  unless  he  comes 
within  a  reasonable  time.  The  statute  of  Westminster  says 
he  must  have  it  within  a  year  and  a  day;  but  even  if  he  sues 
it  out  after  that  time  without  a  sci.  fii.,  still  that  would  be 
only  an  irregularity  in  practice,  for  which  the  remedy  is  by 
summaiy  application  to  the  Court.  A  matter  of  irregularity 
would  not  vary  the  obligation  of  the  marshal  to  keep  his 
prisoner  in  custody^  even  though  execution  had  been  taken 
out  after  the  lapse  of  a  year  and  a  day,  without  a  sci.  fa. 
If  a  sci.  fa.  was  unnecessary,  it  would  be  equally  unnecessary 
to  recite  the  judgment  thereon,  and  the  award  of  execution 
upon  it;  and  supposing  the  plaintiff  had  unnecessarily, 
ledted  it,  the  declaration  might  have  been  referred  to  the 
master  to  strike  it  out  for  superfluity.  Here  all  the  neces- 
sary allegations  have  been  made  and  proved,  and  conse-: 
quently  the  plaintiff  was  not  bound  to  prove  immaterial 
matters. 

Rule  discharged. 


BftOMFIKLD 
V. 

Jones. 


Hartley  v.  R.  J.  Case  the  younger. 

Assumpsit  upon  a  bin  of  exchange,  dated  ISth  April, 
1824,  drawn  by  the  defendant  upon  and  accepted  by  R.  J, 
Case  the  elder,  for  150/.,  payable  four  months  after  date, 
and  indorsed  by  the  defendant  to  the  plaintiff.  Plea,  non 
assumpsit.  At  the  trial  before  Abbott,  C.  J.  at  the  London 
adjourned  sittings  after  last  Michaelmas  term,  it  appeared 
that  the  bill  was  made  payable  at  a  banker's,  and  on  the 

Qtuere,  whether  notice  to  drawer,  on  the  same  day  the  bill  has  been 
and  dishonored,  is  premature^ 


Notice  to  the 
drawer,  of  the 
dishonor  of  a 
bill  of  eX" 
change  must 
contain  a 
statement  that 
the  bill  has 
been  in  fact 
presented  and 
dishonored; 
otherwise  it  is 
insufficient, 
once  presented 
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1 6th  Augury  1824|  it  was  presented  for  payment  at  eleven 
o'clock  in  (lie  forenoon,  when  the  answer  given  at  the  bank* 
er's  was, ''  no  effects/'  On  the  same  day  the  plaintiff  sent 
a  letter  to  the  defendant  in  the .  following  terms : — '^  I  am 
desired  to  apply  to  you  for  the  payment  of  the  sum  of  150/. 
due  to  myself  on  a  draft  drawn  by  Mr.  Case,  on  Mr.  Case, 
which  I  hope  you  will,  on  receipt^  discharge,  to  prev^it  the 
necessity  of  law  proceedings,  which  otherwise  will  imme- 
diately take  place/'  The  question  was,  whether  this  was 
a  sufficient  notice  to  the  defendant  of  dishonor,  as  drawer 
of  the  bill.  It  was  objected,  on  the  part  of  the  defendant, 
that  it  was  nothing  more  than  a  demand  of  payment,  and 
not  such  a  notice  of  dishonor  as  the  law  required,  so  as  to 
bind  .the  drawer  of  It  bill  of  exchange.  The  Lord  Chief 
Justice  yielded  to  the  objection,  and  directed  a  nonsuit. 
Holt  having  in  Hilary  term  obtained  a  rule  nisi  for  setting 
the  nonsuit  aside,  on  the  authority  of  Burbridge  v.  Math 
ners  (a). 

Brougham  and  Manning  now  shewed  cause.  First, 
assuming  the  letter  given  in  evidence  to  be  a  sufficient 
notice  of  dishonor,  still  it  was  premature,  because  the  ac- 
ceptor  had  the  whole  of  the  iQth  August  to  pay  it  in  ;  but, 
second,  it  is  not  in  fact  a  notice  that  the  bill  in  question  has 
been  dishonored  by  the  acceptor.  The  nisi  prius  case  of 
Burbridge  v.  Manners  is  an  authority  rather  in  favour  of 
than  against  the  objection,  for  although  it  was  there  held 
by  Lord  Eilenborough  that  notice  of  the  dishonor  of  a  bill 
of  exchange,  or  promissory  note,  may  be  given  the  samie 
day  it  becomes  due,  as  soon  as  the  acceptor  or  maker  has 
refused  payment,  yet  the  fact  was  there  clearly  established 
that  the  maker  of  the  note  had  actually  refused  payment 
before  the  notice  of  dishonor  was  given.  Now  here  there 
was  no  actual  refusal  of  the  acceptor  to  pay  the  bill  on  the 
day  it  became  due.  It  is  true  it  was  presented  at  an  early 
hour  at  the  banking-house-  where  it  was  made  payable,  but 

(a)  3  Camob.  19S. 
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as  the  acceptor  had  the  whole  day  to  take  it  up,  the  notice 
of  dishonor  could  not  properly  be  given  until  next  day. 
But,  at  all  events,  the  letter  in  question  was  too  ambiguous 
to  have  the  effect  of  a  notice  of  dishonor.  All  notices,  whe- 
ther of  dishonor  or  of  non-acceptance,  should  be  clear, 
plain,  and  intelligible.  At  the  utmost  this  is  only  argumen* 
tative  or.  inferential.  It  is  no  more  than  an  attorney's  letter, 
demanding  payment  of  a  draft  drawn  by  Mr.  Case  upon  Mr. 
Case.  But  this  conveya  no  positive  intimation  to  the  de- 
fendant that  the  bill  in  question  has  been  dishonored. 
For  any  thing  that  appears  to  the  contrary,  the  letter  may 
have  been  written  even  before  the  bill  was  presented. 

'  Scarlett f  Holt  and  Chitty^  contrjk.  It  is  submitted  that 
this  wais  sufficient  notice  to  the  defendant  of  the  dishonor 
of  the  bill.  Burbridge  y.  Manners  decides  that:  notice  of 
dishonor  may  be  given  the  same  day  the  bill  becomes  due, 
as  soon  as.  the  acceptor  has  refused  payment.  Now  here, 
the  bill  being  made,  payable  at  a  banker's,  it  is  presented 
about  eleven  o'clock,  and  the  answer  is  '^  no  effects." ,  It 
was  then  competent  to  the  plaintiff  to  give  immediate  notice 
to  the  drawer.  There  is  no  case  which  decides  that  the 
holder  of  a  bill  is  bound  to  wait  till  the  next  day  before  he 
gives  notice  to  the  drawer,  if  the  bill  is  not  paid  when  (ire- 
lented.  It  is  laid  down  by  Buller,J.  in  Lefiley  v.  Milh{ii)f 
Aat  '^a  protest  must  be  made  on  the  last  day  of  graced 
now  that  supposes  a  default  in  payment,  for  a  protest  can-* 
not  exist  unless  default  be  made.  But  if  the  party  has  till 
the  last  moment  of  the  day  to  pay  the  bill,  the  protest  can-» 
not  be  made  on  that  day."  Then,  as  to  the  form  of  the 
notice,  it  is  sufficient.  The  law  does  not  require  any  par- 
ticular technical  form  of  notice.  The  object  of  notice,  is, 
that  the  party  who  draws  the  bill  may  be  put  upon  his 
guard,  in  order  to  adopt  measures  for  the  purpose  of  saving 
his  money  in  the  hands  of  the  acceptor.  With  this  view, 
the  notice  in  question  was  abundantly  explicit.     It  advises 

(fl)  4  T.  R.  174. 
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the  defendant  of  the  amount  of  the  bill,  and  of  the  names 
of  the  parties  to  it.  lAbboii,  C.J.  Suppose  the  bill  had 
not  been  accepted  ?]  Still  it  is  sufficient  to  convey  to  the 
defendant  information  that  the  particular  bill  for  150^  has 
been  dishonored;  and  however  equivocal  or  ambiguous  the 
terms  may  be,  it  informs  him  that  it  is  a  draft  by  Mr.  Ca$e 
on  Mr.  Ctfse.  \_Bayley,  J.  If  any  demand  of  payment 
from  the  acceptor  be  sufficient,  should  you  not  tell  the  de- 
fendant, in  terms,  that  there  has  been  a  demand,  and  non- 
payment ?]  Notices  of  this  description  are  not  to  be  con- 
strued too  strictly,  but  ought  to  be  construed  liberally,  in 
fiivour  of  mercantile  instruments. 

Abbott,  C.J. — No  precise  form  of  words  is  necessary 
in  a  notice  of  the  dishonor  of  a  bill  of  exchange  or  promis* 
sory  note;  but  I  take  it  that  notice  to  the  drawer  of  a  bill, 
if  dishonored,  must  convey  definite  information  to  the 
drawer,  what  the  nature  of  the  bill  is,  and  the  feet  that  it 
has  been  dishonored  by  the  acceptor.  The  letter  in  ques- 
tion does  not  convey  one  or  the  other.  It  does  not  say 
what  the  bill  is,  by  whom  drawn,  when  due,  or  when  drawn, 
or  that  it  hais  been  presented  and  dishonored. 

Bat  LB  Y,  J. — ^The  general  rule  is,  that  you  are  to  give 
notice  to  the  drawer  the  day  after  the  bill  becomes  due,  and 
has  been  presented  and  dishonored ;  but  whether  a  notice 
on  the  day  the  bill  becomes  due,  be  or  be  not  premature,  it 
is  not  essential  to  decide  in  this  case,  because  here  the  notice 
does  not  even  inform  the  drawer  that  the  bill  has  been 
presented. 

HoLROTD,  J.  and  Littlbdalb,  J.  conourred. 

Rule  discharged* 
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Bbrdoe  V,  Bloomfield. 

< 

On  shewing  cause  against  a  rule  for  taking  out  execution^  A  writ  of  error 

notwithatandinir  the  allowance  of  a  writ  of  error,  it  appeared  ^^^  °?'  ^^y 

'        t«^  executioD,  un- 

on  affidavit,  that  after  action  brought,  the  defendant  had  less  the  de- 
called  on  the  plaintiff,  and  offered  to  pay  him  a  certain  sum  2^^^hat"^* 
of  money  in  satisfiRction  of  his  demand,  but  short  of  the  there  is  real 
amount  for  which  the  action  was  brought ;  and  upon  plain-  fmr^  where  it 
tiff  refusing  to  accept  the  terms  proposed,  the  defendant  appears  that 

1  111  it««  -4.  -1  a"Cr  action 

threatened  that  he  would  bnng  a  wnt  of  error  m  the  action,  brought  the 
and  would  rum  the  plaintiff  by  law  proceedings.     The  ^^^*^"^^^ . 
point  was  whether,  under  these  circumstances,  the  defendant  bring  a  writ  of 
was  bound  to  shew  some  reasonable  grounds  for  bringing  ^^pij^ntsff ''^ 

a  writ  of  error,  in  stay  of  execution.  by  law  pro- 

ceedings, un- 
less he  corn- 
After  hearing  Bimham  for  the  plainUff,  and  F.  KeUy  for  pHed  with 

certaiv  terms. 

the  defendant, 

Bayley,  J.  said — Where  a  party  distinctly  says  he  will 
bring  a  writ  of  error  for  delay,  it  is  very  proper  when  he 
has  brought  the  writ  of  error,  and  application  is  made  to 
set  it  aside,  that  he  should  be  put  to  the  test,  whether  it  is 
really  brought  for  the  purpose  of  delay,  or  whether  there  is 
real  ground  of  error.  Here,  no  ground  of  error  is  sug- 
gested, and  therefore  I  think  this  rule  must  be  absolute. 


LiTTLEDALE,  J.  (a)  Concurred. 


Rule  absolute  (/>). 


(a)  AbMtf  C.  J.  and  Holroyd,  J.  were  absent. 
(h)  Vide  Fool  v.  Chamoek,  3  T.  R.  79;  Redford  v.  Garrod,  1  J.  B. 
Moore,  S53;  S.C.  7  Taunt.;  and  Mee  r.  Hopkins,  ante,  rol.ii.  808. 
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Smith,  Gent,  one,  &c.  v*  Wattleworth. 

« 

An  agent  ap-  XHIS  wms  an  action  by  an  attorney  of  this  Court,  to  recover 
pnactrse  in  the  ^^  amount  of  bis  bill  of  costs  and  charges  in  procuiing  the 
iDsolvent         defendant's  discharge  under  the  Insolvent  Debtors'  Aet^ 

Debtors  _,  __  .        *      i        •  ,  ,    i. 

Coart,  if  be  1  Geo,  4.  c.  1 19*  Plea,  non^assunspsit.  At  the  trial  before 
be  an  attorney  jiboU  C.  J.  at  the  London  adjourned  sittings  after  last 

of  any  of  the  '  -^        .     .  ® , 

superior  Hilary  ternii  it  appeared  that  the  plaintiff,  who  is  an  ageni 

cordrwn'^  in  the  Insolvent  Debtors'  Court,  acted  on  Ae  defendant's 

recover  his  behalf  in  procurbg  his  discharge,  but  previously  to  the 

for  business  eonmencement  of  this  action  had  not  delivered  his  biH  one 

done  in  pro-     nionth,  pursuant  to  the  statute  fi  Geo.  2.  c.  S3,  s.  ftS.    In 

curing  the  dis-    ,     •       ,  _.  ,  ^  ,  . 

charce  of  an     the  insolvent  Debtors  Court  there  is  a  tax-master  whose 

debtoi^°v^  duty  it  is  to  tax  bills  of  costs  for  business  done  by  the  agents 

out  delivering  of  the  Court.     I^was  objected  on  the  part  of  the  defendant 

month  before  ^^  ^  ^  pfeHutiff  had  not  delivered  his  bill  a  month  pre- 

sction  viously  to  the  commencement  of  the  action,,  he  could  not 

brooghty  pur* 

suant  to  the  recover.  The  Lord  Chief  Justice  yielded  to  the  objection, 
Tg *  3^c*  83  *°*  directed  a  notisuit,  with  leave,  however,  to  the  plaintiff 
s.  23.  to  move  to  enter  a  verdict  for  10/.  if  the  Court  should  be 

of  opinion  that  the  case  did  not  come  within  the  9,  Geo.  2, 
F.  Pollock  having  in  Easier  term  last  obtained  a  rule  nisi 
accordingly, 

Denman,  C.  S.  now  shewed  cause.  The  question  is, 
whether  business  done  by  an  attorney  of' this  Court  in  pro- 
curing the  discharge  of  an  insolvent  debtor,  comes  within 
the  operation  of  the  2  Geo.  2.  c.  23.  s.  23  ;  for  if  it  be,  the 
plaintiff  cannot  maintain  an  action  without  delivering  his,bill 
one  month  at  the  least  before  it  is  commenced.  Now  the 
words  of  that  act  are  express  apd  positivci  that  no  attorney 
or  solicitor  of  any  of  the  courts  of  Westmimier  Hall,  &€. 
**  shall  commence  or  maintain  any  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or  disbursements  at  law  or  in 
equity,  until  the  expiration  of  one  month  or  more  after  such 
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Momey  or  solicitor  respectiTely  shall  have  delivered  unto 
the  p«ty  to  be  charged  therewith^  a  bill  of  sQch  fees, 
ckarges  and  disbursements,  subscribed  with  the  proper 
hand-writing  of  such  attorney/'  8cc.  The  object  of  delivering 
the  bill  is  in  order  to  give  the  party  to  be  charged  an  oppor- 
tunity of  having  the  costs  taxed.  Can  it  be  said  that  the 
bill  of  costs  in  question  does  not  come  within  the  words 
^  cfcaiges  or  disbursements  at  law  or  in  equity  V*  The  cases 
ivpon  the  construction  of  this  clause  of  the  act  are  all  colfected 
in  Mr.  IkU^  practice  (a),  from  which  it  is  clear  that  such 

business  would  be  taxable.    It  has  been  held  that  bills  of 

♦ 

costs  for  business  done  at  the  Quarter  Sessions  must  be  deli* 
versd  pursuant  to  the  statute;  Ex  parte  WUHam${b)f  Clarke 
r.  Danavan{e).  If  so,  k  multo  fortiori,  does  the  statute  apply 
to  business  done  in  the  Insolvent  Debtors'  Court.  The 
fact  of  there  being  a  tax-master  in  that  court  does  not 
restrain  the  Universality  of  the  statute;  and  it  lies  upon  the 
other  side  to  shew  some  express  exception  which  takes  the 
bin  in  question  out  of  the  general  rule. 

F.  Pollock,  m  support  of  the  rule.  This  case  does  not 
come  within  the  operation  of  the  fi  Geo.  2.  c.  23.  on  two 
grounds,  first,  that  the  fiict  of  the  plaintiff  being  an  attorney 
of  this  Court  must  be  laid  out  of  the  question ;  and,  second, 
that  the  business  for  which  the  action  is  brought  is  not 
business  done  at  law  or  in  equity.  Krst,  by  the  Insolvent 
Debtors'  Act,  1  Geo.  4.  c.  1 19i  the  commissioners  are,  by 
s.  51,  authorized  lin  their  discretion  to  appoint  any  number 
of  fit  persons  to  practise  in  the  Insolvent  Court,  as  attomies 
or  agents ;  but  the  persons  so  appointed  need  not  neces- 
sarily be  attomies  of  this  or  any  other  superior  court  of 
record*  It  is  clear  that  this  Court  has  no  control  over  the 
bills  of  an  agent  of  the  Insolvent  Debtors'  Court.  But  the 
Court  is  now  caHed  upon  to  construe  the  2  Geo.  2.  as  com- 

• 

(a)  8th  ed.  329.  et  seq.    Vide  1  Archbold  Pr.  33.  et  seq.  2d  ed. 
1  Doag.  199. 
(6)  4  T.  R.  496.  (c)  5  Id.  694. 
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prehending  a  bill  made  out  by  an  agent  of  the  Insolvent 
Debtor'sf^  merely  because  he  happens  to  be  an  attorney  of 
the  King*s  Bench.  Now  this  would  be  rather  an  unreason* 
able  constnictiony  when  it  must  be  admitted  that,  but  for 
that  circumstance,  his  bill  as  an  agent  •would  not  come 
within  its  operation.  The  effect  of  such  a  constructioa 
would  be  to  place  one  set  of  persons  practising  in  the  same 
court  under  a  different  regulation  from  that  of  another 
But  it  cannot  be  said  that  the  case  comes  even  within  the 
policy  of  the  act,  for  in  the  Insolvent  Court  there  is  a  tax* 
master,  who  may  decide  upon  the  reasonableness  of  the 

• 

charges,  so  that  the  defendant  cannot  allege  that  he  has 
sustained  any  prejudice  by  not  having  the  bill  delivere4 
before  the  action  was  brought.  Secondly, .  however,  the 
soliciting  the  discharge  of  an  insolvent  debtor  is  not  a  pro* 
ceeding  at  law  or  equity.  It  is  a  proceeding  under  this  par* 
ticular  act  of  parliament,  which  creates  not  a  permanent 
court  of  record,  but  a  tribunal  with  limited  powers  and  tem-\ 
porary  jurisdiction.  Undoubtedly  the  Insolvent  Court  is  a 
court  of  record,  but  it  is  so  merely  for  the  purposes  of  this 
act,  and  not  a  general  court  of  record.  That  Court,  alone 
has  jurisdiction  over  the  bills  of  its  officers,  and  therefore 
the  fact  of  an  agent  of  that  Court  being  also  an  attorney  of 
this  Court,  cannot  subject  him  to  the  regulations  of  the. 
£  Geo.  2,  which  were  never  intended  to  apply  to  him  when 
acting  in  a  separate  and  distinct  character. 

Abbott,  C.  J. — I  think  the  nonsuit  in  this  case  was 
right.  I  am  of  opinion  that  a  bill  signed  as  required  by 
2  Geo.  £.  c.  23.  s.  23,  ought  .to  have  been  delivered  one. 
month  at  the  least  before  this  action  was  commenced.  The 
first  question  is,  whether  this  was  business  done  at  law? 
Now  if  it  is  business  done  in  order  to  obtain  the  liberation  of 
a  party  from  arrest  by  process  issuing  from  a  court  of  law, 
then  it  comes  within  the  words  of  the  statute.  If  an  at- 
torney cannot  bring  an  action  for  business  done  at  a  court  of 
Quarter  Sessions  without  delivering  his  bill  one  month  before- 
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hand,  I  cannot  distinguish  this  case  in  principle  from  that. 
The  difficulty  which  at  first  struck  me  was  this,  that  the 
Court  for  the  Relief  of  Insolvent  Debtors  may  admit  persons 
to  practise  as  agents  in  their  court,  who  are  not  attomies  of 
the  superior  courts,  and  it  is  said — shall  the  business  of  an 
agent  who  is  an  attorney  of  this  court  be  taxable,  when  the 
business  of  an  agent  who  is  not  an  attorney  would  not  be 
taxable?  I  was  a  good  deal  struck  by  that  argument,  but  I 
do  not  think  it  is  conclusive  of  this  question.  There  may 
be  business  done  in  other  courts  of  law  by  persons  who- 
are  not  attomies,  which  is  not  taxable.  A  great  deal  of  that 
which  is  usually  done  by  an  attorney  at  Quarter  Sessions, 
may  be  done  by  a  person  who  is  not  an  attorney,  such  as 
serving  notices,  subpoenaing  witnesses,  and  doing  a  great 
many  other  things  which  are  done  in  such  courts.  Suppose 
a  person  to  be  employed  by  another  to  subpcena  witnesses, 
serve  notices^  attend  a  trial,  and  take  care  of  the  witnesses, 
there  is  no  doubt  he  would  be  entitled  to  remuneration 
for  his  services,  but  this  Court  would  not  have  authority  to 
tax  the  bill  he  should  deliver*  So  also,  if  the  Court  for  the 
Relief  of  Insolvent  Debtors  admits  persons  to  practise  there 
who  are  not  attomies  of  the  superior  courts,  the  bills  of  such 
persons  would  not  be  taxable  here ;  and  therefore  the  argu- 
ment urged  for  the  plaintiff  does  not  appear  to  me  to  be  an 
answer  to  the  objection  now  made.  The  plaintiff  is  an 
attorney  of  this  Court ;  he  has  done  business  for  another, 
which  I  consider  to  be  business  at  law,  and,  consequently, 
the  statute,  2  Geo.  2,  appears  to  me  to  attach  upon  it.  As 
to  the  appointment  of  an  officer  in  the  Insolvent  Debtor's 
Court,  to  tax  the  bills  of  agents,  that  is  a  circumstance  by 
no  means  conclusive  upon  this  question ;  nor  do  I  know 
that  it  is  of  any  importance.  Admitting  for  the  pcesent  that 
there  is  a  tax-master  of  that  court,  who  has  authority  to  tax 
bills  as  between  the  attomey  and  his  client,  still  it  does  not 
appear  to  me  that  such  a  taxation  would  take  the  case  out 
of  the  provisions  of  this  act  of  parliament,  which  are  ex-^ 
trebiely   beneficial  to   the  subject,   by  enacting   that   all 
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attoniies  shall  not  recover  their  cosU  at  law  or.  equity  with- 
out delivering  their  bills  at  least  one  month  beforehand, 
whether  they  have  or  have  not  been  taxed.  No  aufficient 
reason  being  suggested  for  taking  this  case  out  of  the  general 
provisions  of  the  act  of  parliament,. I  think  the  plwtiff  was 
bound  to  have  delivered  his  bill  one  mcHith  before  action 
brought,  and  having  neglected  to  do  so  he  cannot  recovec* 


Bayl£T,  J.  concurred,  and  relying  upon  the  principle 
of  the  cases  ExparU  fVillianu  and  Clarke  v.  Domovan, 
thou^t  the  fact  of  the  plaintiff  being  an  attorney  of  this 
Court  rendered  his  bill  taxable  here»  though  it  was  for 
biisiness  done  in  the  Insolvent  Debtors'  Court. 

HoLUOYn,  J.  and  Littlbdals,  J.  were  clearly  of  <^ 
nion  that  the  case  came  within  the  words  of  the  %  G€o«  4U 

Rule  discbaif  ed» 


S.  Bosc,  Widow,  v.  N.  A.  Sollibb. 

TheCourtwill  L/AMPBELL,  on  a  former  day,  obtained  a  rule  calling 
ftJ  own  offi-  ^^^  ^^^  plaintiff  to  shew  cause  why  the  bail  bond  given  by 
cers,  that  they  the  defendant  in  this  case  should  not  be  delivered  up  to  be 
all  proper        Cancelled,  on   the  defendant's  filing  common  bail,  on  the 

forms  ID  .  ground  of  a  defect  in  the  lurat  of  the  affidavit  to  hold  to 
takiDg  affida-    ®  ^  *'      ^ 

▼its.  There-  bail.  The  plaintiff  was  a  native  of  France  and  did  not 
jam  toSoVS  understand  the  English  language.  The  affidavit  of  debt 
davit  of  debt  was  in  the  common  form,  in  which  the  plaintiff  swore  that 
reigner,  certi-   ^^^  defendant  was  justly  and  truly  indebted  to  her  in  the 

fied  that  the     sum  of  1315/.  and  upwards  for  money  lent  and  advanced. 

••  affidavit  was  ,  ,  , 

interpreted  by  'The  jurat  was  in  the  following  terms,  ''  This  affidavit  was 

^Tf^eMo^oi     interpreted  by  Francis  Chanvet,  of  44,  Cleveland  Street, 

languages,  (he  having  first  sworn  that  he  understood  the  English  and  French  laneoages,) 
to  the  deponent,  who  was  afterwards  sworn  to  the  truth  theoK>f^''^-«Held,  that  the  jurat 
was  sufficient,  though  it  did  not  a^ipear  thereby  that  the  dqx>Dent  understood  the 
language  io  which  the  affidavit  was  interpreted,  or  that  the  interpreter  was  swoni  truly 
to  interpret. 


TRINITY  TERM,  SIXTH  G£0«  I¥. 

Fitzroy  Square,  in  the  county  of  Middlesex,  professor  of 
languages,  (he  having  first  sworn  that  he  understood  the  - 
Efigiish  and  French  languages,)  to  the  deponent,  who  was 
afterwards  sworn  to  the  truth  thereof  at  No.  62,  Great 
Titckfield  Street,  in  the  said  county.  3 1st  May,  1825. 
Before  me,  JB.  J.  Boddg,  deputy  signer  of  the  bills  of 
Middlesex"  The  objection  to  this  jurat  was,  that  it  did 
not  state  therein  that  the  plaintiff  understood  either  the  French 
or  English  language,  or  that  the  interpreter  was  sworn  duly 
to  interpret  the  oath  and  affidavit. 

Copley,  A.  G.  and  E.  Lames  now  shewed  cause  on  an  affi- 
davit made  by  Mr.  Boddy,  the  deputy  signer  of  the  UIIs  of 
Middlesex,  stating  that  the  jurat  in  question  was  in  the  usual 
form  adopted  in  the  office  for  the  last  eight  years,  on  similar 
occasions  (a).  The  Court  must  give  credit  to  its  own 
officers  that  every  proper  form  has  been  observed  in  taking 
an  affidavit  of  debt.  There  is  enough  on  the  bee  of  the 
jurat  here  to  shew  that  the  affidavit  of  debt  was  duly  inter* 
preted  to  the  plaintiff,  and  that  is  sufficient.  The  jurat 
here  is  in  the  common  and  usual  form.  There  is  no  rule  of 
Court,  as  in  the  case  of  a  marksman,  requiring  a  special 
jurat.  But  even  in  the  case  of  a  marksman,  the  Cburt  is 
satisfied  with  the  certificate  of  the  commissioner,  taking  the 
affidavit  or  signing  the  jurat,  that  the  affidavit' was  read  in 
his  presence  to  the  party  making  the  same,  who  seemed 
perfectly  to  understand  it,  and  made  his  mark  in  his  pre- 
sence.   If  credit  is  given  to  the  statement  of  the  officer  in 

(o)  Tbejnrat  CO  another  affidavit  made  by  the  pIsontifiTand  prodooed 
oathewing  oaii$e  against  this  mle  was  in  the  following  tenof,  *^  Swora 
by  the  deponent  8u$annah  Bosc,  by  the  interpretation  of  Pennon  de  la 
Ferragej  at  the  residence  of  the  said  Stuannah  BoiCy  No.  62,  Great  TUch- 
field  Sireetf  in  the  county  of  MiddleseXf  (she  heing  confined  to  her  said 
rtsidenoe  by  infirmity  and  indisposition,  and  the  said  Pennon  de  la  Fer^ 
rage  having  been  first  duly  sworn  before  me  faithfully  and  truly 
to  interpret  the  contents  of  this  affidavit  to  the  said  Susannah  Bo9c  in 
the  French  language,  and  the  oath  to  be  adminis^red  to  her  thereon,) 
this  eleventh  day  of  Jitney  1825.    Before  me, 

/.  ElUSf  a  commissioner,  Ice. 
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the  one  case,  why  should  not  the  like  credit  be  given  to  him 
in  this,  that  all  proper  forms  have  been  observed.  In 
the  case  of  Omeaiy  v.  Newell  (a)  it  was  held,  that  an  affidavit 
of  debt  made  by  a  plaintiff  in  a  foreign  country  before  a 
foreign  magistrate,  whose  signature  to  the  jurat  and  authority 
to  administer  oaths  and  take  affidavits  there  was  verified  by 
a  proper  affidavit  in  this  country,  was  a  sufficient  foundation 
for  a  judge's  order  to  hold  a  defendant  to  special  bail.  This 
is  an  attempt  to  introduce  a  new  rule  of  practice  for*  which' 
there  is  no  necessity. 

Campbell,  contrd.  The  onus  lies  on  the  other  side  to 
shew  that  the  plaintiff  was  duly  sworn  to  the  contents  of 
the  affidavit  to  hold  to  bail;  it  does  not  lie  on  the  defend- 
ant to  prove  the  negative.  Now  giving  full  credit  to  all 
that  is  stated  in  the  jurat,  it  does  not  appear  that  the  plain- 
tiff was  properly  sworn.  It  may  be  true  that  the  interpreter 
understood  the  English  and  French  languages,  but  non 
constat  that  the  plaintiff  understood  either-  The  jurat  cer- 
tifies that  the  plaintiff  was  sworn  to  the  truth  of  the  affidavit^ 
but  it  does  not  appear  that  the  interpreter  was  sworn  to  in* 
terpret  it  to  her,  or  that  he  could  interpret  it  in  a  language 
whidh  she  could  understand.  How  can  the  signer  of  the 
writs,  who  is  not  a  Frenchman,  certify  that  the  plaintiff  was 
duly  sworn?  Giving  full  effect  therefore  to  all  that  is 
stated,  still  there  is  nothing  to  shew  that  the  affidavit  wa» 
duly  sworn.  The  case  of  Omeaiy  v.  Newell,  is  perfectly 
distinguishable  from  this,  because  in  that  case  there  was  an 
affidavit  that  the  person  who  described  himself  in  the  jurat 
as  the  magistrate  who  had  administered  the  oath,  was  in  foct 
such  a  person  as  he  described  himself  to  be. 

Abbott,  C.  J. — I  think  the  jurat  is  sufficiently  certain 
to  justify  us  in  drawing  the  conclusion  that  the  affidavit  was 
duly  sworn.  It  alleges  that  the  affidavit  was  interpreted  to 
the  deponent.     Now  that  could  not  be,  unless  the  deponent 

(a)  8  East,  364. 
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and  the  interpreter  understood  one  and  the  same  language. 
We  must  trust  the  certificate  of  our  own  officer  when  he 
informs  us  that  the  deponent  was  sworn  to  the  truth  of  the 
affidavit.  If  that  part  of  the.  jurat  which  comes  in  by  way 
of  parenthesis,  speaking  of  the  interpreter,  ''  he  having  first 
swoni  that  he  understood  the  English  and  French  languages/' 
had  been  left  out,  still  the  jurat  would  have  been  sufficient. 
If  it  were  necessary  however  to  supply  the  alleged  defect,  it 
might  be  supplied  by  an  affidavit  stating  the  fact,  that  the 
plaintiflF  understood  the  language  in  which  the  oath  and  the 
affidavit  of  debt  were  interpreted.  We  must  trust  to  our  offi- 
cer that  he  does  nqt  suffer  a  party  to  make  an  affidavit,  without 
taking  care  that  the  deponent  understands  what  he  swears. 


The  other  judges  concurred. 


Rule  discharged. 


Faulkneb,  Clerk,  v.  Eloer  and  Newby  (a). 

OaSE  for  a  false  return  to  a  writ  of  mandamus.  The 
declaration  stated  that  before  and  at  the  time  of  suing  out 
the  writs  of  mandamus,  and  committing  the  grievances  here- 
inaftermentioned,  defendants  were  churchwardens  of  the 
parish  of  Saint  Sepulchre  in  the  town  of  Cambridge,  in  the 
county  of  Cambridge;  that  the  said  parish  of  Saint  Sepulchre, 
before  and  at  &c.  was  and  still  is  a  perpetual  curacy  within 
the  diocese  of  Ely,  endowed  with  a  yearly  salary ;  that  the 
clerical  functions  and  duties  of  the  said  curacy  during  all 
the  time  aforesaid,  have  been  and  still  ought  to  be  performed 
by  a  perpetual  curate  having  taken  holy  orders ;  that  from 
the  time  of  the  endowment  of  the  said  curacy  hitherto,  there 

(a)  By  virtue  of  the  Kiogls  warrant  itsued  doring  term,  the  puisne 
jud(^  of  this  Court  sat  from  the  87th  June  till  the  Sd  July,  and  from  the 
dist  October  to  the  5th  November  both  inclusively.  This  and  the  follow- 
ing cases  were  decided  at  these  sittings  respectively. 


A  custom  for 
**  the  parish- 
ionersT  of  a 
parish  to  elect 
a  curate  to  the 
perpe|ual 
curacy  there- 
of, will  nol 
legalize  an 
election  where 
some  of  the 
parishioners 
were  eicluded 
from  voting, 
and  the  rest 
voted  bybaliat. 

Non-pay- 
ment of  cAurcA 
rates  does  not 
dis<|ualify  a 
parishioner 
from  voting  in 
vestry. 

An  elecdon, 
by  ballot,  of  a 
curate  of  a  pa- 
rish hj  the 
parishioners, 
IS  illegal  and 
void. 
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has  been  and  still  is  within  the  said  parisbi  a  good  and 
laudable  custom  there  used  and  approved  of,  that  whenever 
the  said  curacy  becomes  and  is  vacant  by  death  or  other- 
wise^ the  parishioners  of  the  said  parish  have  been  used  and 
aoettstomed,  and  still  of  right  ought,  to  elect  a  fit  and  proper 
person  in  holy  orders  to  be  the  perpetual  curafe^  which  per- 
son^ the  churchwardens  and  parishioners  of  the  said  parish, 
during  all  that  time,  have  been  used  and  accustomed  and 
still  of  right  ought  to  nominate  fx>  the  Bishop  of  Elg  to  be 
licensed;  that  on  the  Sdd  November,  1665,  a  vacancy  oo- 
caired  in  the  said  perpetual  curacy  by  the  resignation  nS 
the  perpetual  curate  thereof,  and  that  plaintiff,  being  a  per- 
son having  taken  holy  orders,  was  thereupon  duly  and  ac- 
cording to  the  custom  of  the  said  parish  elected  by  the 
parishioners  to  be  the  perpetual  curate  of  the  said  perpetval 
curacy,  and  thereupon  it  became  and  was  the  duty  of  de- 
fendants so  being  such  churchwardens  as  aforesaid,  to 
summon  a  meeting  of  the  said  parishioners,  in  order  that 
plaintiff  might  by  defendants  and  the  said  parishioners  be 
nominated  to  the  Bishop  of  Ely  for  a  license  to  the  said 
perpetual  curacy;  that  plaintiff  having  been  so  elected, 
afterwards  applied  to  defendants  so  being  such  churchwar- 
dens, and  required  them  to  summon  a  meeting  of  the  said 
parishioners  for  the  purpose  aforesaid,  but  they  refused  and 
neglected  so  to  do;  that  thereupon  afterwards  to  wit,  on 
31  St  May,  1824,  plaintiff  obtained  a  writ  of  mandamus 
directed  to  the  churchwardens  of  the  said  parish,  reciting. 
Sic.,  (all  the  foregoing  allegations  were  then  set  out  at  full 
as  the  recital  of  the  writ  of.  mandamus)  and  commanding 
them  to  call  a  meeting  of  the  said  parishioners  of  the  said 
parish,  in  order  that  they  might  nominate  plaintiff  to  the 
Bishop  of  Efyf  for  a  license  to  him  as  perpetual  curate  of 
the  said  curacy,  and  that  the  said  churchwardens  should 
join  in  such  nomination  or  shew  cause  to  the  contrary  there- 
of; which  said  writ  was  afterwards  to  wit,  on  the  15th  June, 
1824,  delivered  to  defendants' so  then  being  such  church- 
wardens to  be  executed  iu  due  form  of  law.    Yet  defend- 
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antt  did  not  nor  would  call  a  meeting  of  the  aaid  parishioneia 
&c.y  bat  whoUy  refused  &c.;  and  on  the  contrary  thereof 
af!fcerwards  and  on  the  return  of  the  said  writ^  hkdj  and 
malidoualy  returned  that  plaintiff  was  not  duly,  and  accord- 
ing 1o  the  custom  of  the  aaid  parish,  elected  to  the  said 
perpetual  curacy  in  manner  and  form  as  by  tibe  said  writ  was 
alleged.  Wherefore  they  could  not  call  a  meeting  of  the 
said  parishioners  of  the  said  parish  in  order  that  they  might 
nominate  plaintiff  to  the  Bishop  of  Efy  for  a  license  to  him 
as  perpetual  curate  of  the  said  curacy  as  by  the  said  writ 
fee  more  fuUy  appears.  By  means  of  which  said  several 
preniisesi  &c.  friaintiff  has  been  and  is  damnified,  fee  Plea, 
the  general  issue,  not  guilty,  and  issue  thereon.  At  the  trial 
before  Gaseleif  J.  at  the  last  LejU  assizes  for  the  county  of 
Cambridge,  the  first  question  was,  whether  the  plaintiff 
was  bound  to  give  evidence  in  support  of  all  the  pre^ 
fatory  allegations  in  the  declaration,  (set  out  above),  or 
whether,  those  allegations  being  all  set  out  in  die  writ  of 
mandamus,  and  the  return  not  having  taken  issue  on.  the 
writ,  the  allegations  were  not  in  effect  admitted  by  the 
defendants,  and  the  necessity  of  proving  them  dispensed 
with ;  and  the  learned  judge  being  of  opinion  that  the  de- 
fendants bad  in  effect  admitted  the  aUegations,  they  were 
taken  as  proved,  and  the  mandamu(  and  return  having  been 
produced  and  proved,  the  plaintiff  was  allowed  to  go  into 
the  merits  of  his  case.  Several  witnesses  were  then  called, 
who  proved  that  die  curacy  became  vacant,  and  that^n 
election  for  a  successor  was  held ;  that  plaintiff  was  one  of 
the  candidates  and  had  thirty-four  votes ;  thai  a  Mr.  Robm^ 
urn,  another  candidate,  had  thirty-six  votes  ;  that  several  per* 
SOBS  who  tendered  their  votes  were  rejected  upon  the  ground, 
that  they  had  not  paid  church  rates ;  that  no  previous  notice 
was  given  that  parishioners  who  did  not  pay  church  rates 
would  not  be  allowed  to  vote,  but  that  before  the  election 
commenced  a  resdution  to  that  effect  was  carried  by  the 
persons  then  present,  but  no  minute  or  record  of  such.reso- 
Ittlion  was  made ;  that  several  persona  were  in  conaequence 
of  this  resdutsoB  prevented  from  volipg  for  the  plaintil^  and 


I 


Faulkneb 

V, 
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18^5.  several  ivere  prevented  from  voting  for  Mr.  Robiftson,  but 
the  exact  number  of  those  who  would  otherwise  have  voted, 
for  the  one  or  the  other  did  not  distinctly  appear ;  that  the 

Elgbb.  election  took  place  by  ballot,  and  that  Mr.  Robinson  was  de- 
clared duly  elected.  It  was  further  proved  that  in  1791  the 
parishioners,  generally,  had  elected  a  perpetual  curate,,  but 
no  other  instance  was  adduced  of  an  election  by  them,  nor 
was  there  any  evidence  of  any  election  in  any  other  mode. 
Upon  this  state  of  facts  the  learned  judge  reserved  for  the 
consideration  of  the  Court  three  questions  of  law :  first, 
whether  the  allegations  in  the  declaration  ought  to  have 
been  distinctly  proved  at  the  trial ;  second,  whether  the  ex- 
clusion of  those  parishioners  who  had  not  paid  church  rates 
was  illegal  and  made  the  election  void ;  and  third,  whether 
the  voting  by  ballot  in  such  a  case  was*a  legal  mode  of 
election :  and  left  to  the  jury  two  questions  of  fact,  first, 
whether  there  was  or  was  not  within  the  parish  a  custom  for 
the  parishioners  gienerally  to  elect  their  curate ;  and 
secondly,  which  of  the  candidates,  Subject  to  the  qualifica- 
tions of  the  voters,  had  the  most  votes.  The  jury  found' 
that  there  was  a  custom  within  the  parish  for  the  parish- 
.  loners,  generally,  to  elect  their  curate,  and  that  the  plaintiff 
had  most  votes,  namely,  that  he  had  thirty-eight,  and  Mr. 
Robinson  thirty-seven,  i|pd,  accordingly,  returned  a  verdict 
for  the  plaintiff,  damages  200/. 

Robinson,  in  Easter  term  last,  obtained  a  rule  nisi  in  the 
alternative,  either  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendant,  and  relied  upon  the  ground  that  no  such  evidence 
bad  been  given  of  the  custom  for  the  parishioners  to  elect 
the  curate  as  would  sustain*  the  plaintiff's  declaration  ;  and 
against  that  rule 

« 

Storks  and  Dover  now  shewed  cause.  Sufficient  evidence 
was  given  of  the  existence  of  the  custom  stated  in  the  decla- 
ration, for  it  was  proved  to  have  been  once  used,  as 
stated,  in  the  year  1791,  and  not  a  tittle  of  proof  was 
offered  of  a  contrary  nature,  or  to  shew  the  existence  of  any  • 


Faulkner 


Elgeiu 
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other  mode  of  appointing  the  curate.  Assuming,  therefore, 
the  custom  to  be  proved,  all  the  parishioners  had  a  right  to 
vote,  and  supposing  they  had  done  so,  the  verdict  is  rights  ^  ^ 
for  the  jury  have  found  that  a  majority  intended  to  vote  for 
the  plaintiff.  The  non-payment  of  church  rates  does  not 
disqualify  a  person  from  voting  in  vestry ;  payment  of  scot 
and  lot  would,  by  the  common,  law,  entitle  him  to  a  voice  in 
all  vestry  proceedings;  and  the  only  disqualification  mentioned 
either  in  the  58  Geo.  3.  c.  69-  s.  5,  or  in  the  59  Geo.  3.  c.  85. 
s.  3,  is,  the  non-payment  of  poor  rates.  It  will,  perhaps,  be 
said,  that  the  votes  thus  rejected  were  not  formally  and 
legally  tendered,  and  therefore  the  plaintiff  has  no  reason  to 
complain  of  their  rejection ;  but  the  resolution  agreed  to, 
that  no  person  who  had  not  paid  church  rates  should  vote, 
bad  the  effect  of  keeping  back  those  votes,  therefore  no 
tender  was  necessary,  for  the  injury  inflicted  upon  the  plain- 
tiff was  the  same.  The  election  by  ballot  was  an  ordinary 
and  proper  mode  of  election,  and  as  it  was  approved  and 
adapted  at  the  time  by  a  majority  of  the  parishioners^  then 
present,  cannot  now  be  objected  to.  The  question  whethier  or 
no  the  election  by  parishioners  of  their  own  curate  by  ballot; 
is  good,  as  a  question  of  law,  is  new ;  no  cases  can  be  found 
to  bear  upon  it;  and  it  can  be  decided  upon  principle  only. 
There  is  no  doubt  that,  generally  speaking,  parishioners 
have  the  power  of  making  regulations  for  the  management 
of  the  affairs  of  the  parish ;  Stoughton  v.  Reynolds  (a) ;  and 
they  did  no  more  by  agreemg  to  vote  by  ballot  in  this  case. 
The  parishioners  are  quasi  a  corporation,  and  to  such  an 
extent  have  the  same  powers.  It  is  clear  that  an  election, 
by  shew  of  hands  would  be  good  ;  then  why  not  by  ballot  i 
The  parishioners  may  elect  their  own  officers  in  any  mode 
they  please,  and  the  whole  body  must  be  bound  by  the 
majority.  16  Tiii.  Abr.  183.  Parishioners.  Here  they 
adopted  the  mode  jof  ballot,  and  the  choice  of  the  majority 
in  so  doing  bound  the  rest,  even  if  the  choice  was  no^ 
unanimous. 

(o)  2  Stra.  1045.. 
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]d2^.  RobinsoMf  (widi  whom  was  Steer,)  cootri.    The  election 

was  illegal  and  void  througkout,  and  on  that  short  ground 
this  action  is  not  maintainable.  Before  any  votes  were 
tendered  or  accepted,  two  resolutions  were  adopted  by  a 
majority  of  die  persons  present ;  one,  that  the  election  shoaid 
be  by  ballot,  and  the  other,  that  certain  of  the  parishioners 
should  not  be  allowed  to  vote.  Now  no  pordon  of  the 
parishioners  had  any  right  or  power  to  adopt  or  act  upon 
either  of  those  resolutions,  consequendy  the  whole  of  the 
snbeequent  proceedings  were  illegal  and  void.  (Here  the 
Court  stopped  him.) 

Baylbt,  J. — ^The  right  of  election  is  stated,  both  in  the 
mandamus  and  in  the  declaration,  to  be  in  the  parishioners 
by  the  custom  of  the  parish,  and  the  plaintiff  by  this  action 
asserts  that  he  was  duly  elected  according  to  that  custom. 
In  order,  therefore,  to  sustain  this  action,  he  must  shew  thst 
he  had  a  majority  of  good  and  legal  votes,  and  that  the  eleC" 
tion  throughout  was  conducted  in  a  good  and  legal  manner. 
Before  the  election  began  two  resolutions  were  adopted ; 
one,  that  those  parishioners  who  had  not  paid  the  church 
rate  should  not  be  allowed  to  vote;  and  die  other, 
that  die  election  should  be  by  ballot.  Now,  the  first 
was,  in  my  opinion,  clearly  an  illegal  resolution.  By  the 
statutes  already  cited,  no  parishioner  who  has  neglected  to 
pKj  any  poor  rate  can  vote  in  any  vestry.  But  a  church 
rate  differs  materially  from  a  poor  rate.  A  poor  rate  is  a 
measure  of  constant  and  public  necessity ;  always  renewable 
and  always  renewed ;  but  a  church  rate  is  an  occasional 
measure  only,  made  by  ecclesiastical  persons,  and  for  eccle^ 
siastical  purposes,  and  made  only  when  required.  I  think 
such  a  resolution  was  illegal,  and  that  no  election  founded 
upon  it  can  be  valid,  however  regular  it  may  be  in  other 
respects ;  because  it  is  impossible  to  ascertain  what  number 
of  persons  may  thus  be  disqualified  from  voting.  But  with- 
out laying  much  stress  on  this  point,  I  am  decidedly  of  opi- 
nion that  the  second  resolution  was  illegal,  and  that  an 
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dectioB  by  ballot  in  a  caee  like  tbis  wm  a  void  election. 
No  case  has  been  cited  in  which  such  a  mode  of  election  by 
parishioners  has  been  recognized  as  legal ;  and  the  common  ^^^^'^^^ 
law  mode  is  undoubtedly  by  shew. of  hands,  and  afterwards,  Elger, 
if  demanded,  by  poll.  To  have  a  vote,  and  to  have  a  voice 
at  an  election,  is  one  and  the  same  thing ;  but  if  a  man  bal- 
lets at  an  election,  he  has  clearly  no  -voice  at  it.  The  objeo* 
tion»  to  such  a  mode  of  election  are  equally  obvious  and 
numerous.  In  the  first  phice,  a  scrutiny,  in  the  real  sense 
of  the  word,  is  impossible ;  it  can  go  no  further  than  the 
number  of  votes :  it  cannot  at  all  extend  to  the  qualifications 
of  the  voters.  Secondly,  it  is  impossible  when  the  election 
is  once  over  to  try  the  validity  of  it,  at  least,  without  open- 
ing a  wide  and  alarming  door  for  perjury.  Third,  it  is 
peculiarly  open  to  bribery,  and  undue  secret  influence  of  every 
kind.  In  addition  to  these  objections,  even  if  an  election  by 
ballot  in  this  case  could  be  good  by  custom,  the  plaintiff 
has  failed  to  prove  the  existence  of  any  custom  for  the 
parishioners  to  elect  at  all,  nor,  even  if  he  had  shewn  that, 
has  he  shewn  the  consent  of  all  the  parishioners  that  the^ 
election  should  be  by  ballot.  Upon  all  these  tbree  grounds, 
therefore,  I  am  of  opinion  that  the  plaintiff  has  not  made 
out  any  case,  and  that  the  rule  for  entering  a  nonsuit  must 
be  made  absolute. 

HoLHOYD,  J. — ^The  plaintiff  has  not  proved  that  he  was 
elected  according  to  the  custom  which  he  has  set  out  on  the 
record,  because  the  custom  is. for  all  the  parishioners  to 
elect,  and  at  his  election  a  part  of  die  parishioners  were  ex- 
cluded. On  that  short  ground  I  form  my  opinion  that  the 
plaintiff  must  be  nonsuited,  and  I  think  it  unnecessary  to 
decide  the  other  questions  raised  in  this  case.  But  I  am 
very  strongly  inclined  to  think  that  both  the  resolutions 
adopted  previous  to  the  election  were  illegal ;  and  I  entertain 
very  great  doubt,  to  say  the  least,  whether  an  election  by 
ballot  of  a  curate  by  the  parishioners  of  a  parish  can  be 
legal ;  for  I  take  it  to  be  the  duty  of  the  returning  officer  at 
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every  election  to  ascertain  and  know  that  the  party  elected 
has  been  duly  elected,  and  by  whom ;  which  he  cannot  pos- 
9.  sibly  do,  where  the  election  is  by  ballot. 


Elger. 


LiTTLBDALE,  J. — ^The  persons  who  conducted  this  elec"* 
tion  have  acted  upon  a  mistaken  principle  in  two  respects, 
and  have  consequently  rendered  it  void;  first,  by  excluding 
some  of  the  parishioners  from  voting,  and  secondly,  by 
conducting  the  election  by  ballot.  The  resolution  disablbg 
those  who  had  not  paid  the  church  rate  from  voting,  was 
clearly  illegal ;  that  was  no,  disqualification  in  itself,  and, 
even  if  it  was,  one  part  of  the  parishioners  had  no  power  to 
impose  it  upon  the  other ;  for  a  parish  vestry  is  not  like  a 
corporation,  and  has  no  power  to  make  a  bye^law  to  bind 
the  whole  parish.  The  resolution  to  vote  by  ballot  was 
equally  illegal,  for  an  election  by  ballot  is  bad  by  the  com- 
mon law ;  and  wisely  so,  for  if  such  an  election  comes  to  be 
disputed,  innumerable  and  insuperable  difficulties  stand  in  the 
way  of  any  scrutiny  of  it,  and  both  law  and  justice  would  be 
in  almost  every  instance  defeated.  On  all  the  points  raised 
I  perfectly  agree  that  a  nonsuit  must  be  entered. 

Rule  absolute  for  entering  a  nonsuit. 


Woodcock  il  Gibson  and  others. 

Two  overseers,  TRESPASS  for  breaking  and  entering  plaintiff's  close, 
is  also  sole       called  the  Garden,  in  the  parish  of  Thorp,  cutting  the  vege- 

churchwarden,  tables,  8cc.    Pleas,  first,  not  guilty.    Second,  liberum  tene- 

do  not  consti-  .  A'  • 

tote  a  body      mentum  m  defendant  Gibson  and  one  Joseph  Taylor,  then 

witCTiTthc  ^^S  ^^^  *^'®  churchwarden  of  the  parish  of  Thorp. 
neftiiingof  the  Third,  liberum  tenementum  in  Gibson  and  Taylor,  as  and 
IS.  fl.  17  and   ^^^  bemg  the  overseers  of  the  poor,  and  Taylor  then  bemg 

the  parish  pro-  the  sole  churchwarden  of  the  said  parish  of  Thorp.  Repli- 
perty  docs  not  ♦        ,      _  -,,.•*    .  ; 

Test  in  them,    cations,  to  each  plea  respectively,  that  the  close  belonged  to 

plaintiff,  and  not  to  Gibson  and  Taylor  modo  et  fprnift. 


i 
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Idsue  thereon.  At  the  trial  before  Best,  C.J.  at  the  Lincoln 
summer  assizes^  1824,  the  trespass  having  been  admitted, 
it  was  proved  on  the  part  of  the  defendants,  that  the  locus 
in  quo  was  the  property  of  the  parish ;  that  Gibson  and 
Toffior  were  appointed  overseers  of  the  poor  on  the  5th 
of  Jprily  1823 ;  that  Taylor  was  appointed  sole  church- 
warden on  the  2AA  of  the  same  month;  and  that  it  was  the 
custom  in  the  parish  to  have  only  one  churchwarden ;  and 
it  was  thereupon  contended,  that  the  locus  in  quo  vested 
in  them  by  virtue  of  the  statute  49  Geo.  3.  c.  12.  s.  17, 
and  therefore  that  the  action  was  not  maintainable.  The 
Lord  Chief  Justice  yielded  to  the  argument,  but  directed 
the  jury  to  assess  the  damages  upon  the  •second  and  third 
issues,  in  order  to  save  the  expense  of  a  second  trial  in  the 
event  of  the  Court  being  of  opinion  that  the  freehold  was 
not  vested  in  the  defendants.  The  jury  assessed  the 
damages  at  one  penny,  and  the  plaintiff  was  nonsuited. 


Woodcock 

V. 

Gibson. 


Clarke  in  Michaelmas  term  last  obtained  a  rule  nisi  to  set 
aside  the  nonsuit  and  to  enter  a  verdict  for  the  plaintiff^ 
against  which 


5.  Jtf .  Phillips  now  shewed  cause.  The  only  question 
18,  whether  the  evidence  given  at  the  trial  was  sufficient  to 
support  either  the  second  or  third  plea,  that  is,  whether  the 
property  in  the  premises  had  vested  in  the  defendant  Gibson, 
[Bayhy,  J.  And  in  Taylor :  it  vested  in  them  both  jointly, 
if  at  all.]  Certainly,  and  the  argument  is,  that  they  were 
the  parish  officers,  duly  appointed,  and  as  such  seised  of  all 
parish  property.  The  words  of  the  17th  section  of  the 
statute  49  Geo.  3.  c.  12,  are  these — "  All  buildings,  lands, 
and  hereditaments,  which  shall  be  purchased,  hired,  or  taken 
on. lease,  by  the  churchwardens  and  overseers  of  the  poor  of 
any  parish,  by  the  authority  and  for  any  of  the  purposes  of 
this  act,  shall  be  conveyed,  &.c.  to  the  churchwardens  and 
overseers  of  the  poor  of  every  such  parish  respectively,  and 
their  successors,  in  trust  for  the  parish ;  and  auch  churcli«« 
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wardens  and  overseers  of  the  poor,  and  their  successors, 
shall  and  may,  and  they  are  hereby  empowered  to  accept, 
take,  and  hold,  in  the  nature  of  a  body  corporate,  for  and  on 
behalf  of  the  parish,  all  such  buildings,  lands,  and  heredita- 
ments, and  all  other  buildings,  lands,  and  hereditaments, 
belonging  to  such  parish."  Now  Gibson  and  Tayhr 
were  appointed  overseers  before  Taylor  was  appointed 
churchwarden  ;  the  property,  therefore,  vested  immediately 
in  the  two,  as  overseers,  and  the  question  whether  the 
appointment  of  the  one  as  churchwarden,  was,  or  vvas  not, 
legal  and  regular,  becomes  immaterial.  [Bayley,  J.  If  the 
property  vested  in  them  at  all,  would  it  not  vest  in  them 
jointly  with  the  then  churchwardens  i  The  churchwardens 
and  overseers  constitute  in  law  one  officer,  and  the  body 
corporate  created  by  the  statute  consists  of  *'  the  church- 
wardens and  overseers."]  Non  constat  that  Aeve  was  any 
existing  churchwarden  at  the  time  when  Gibson  and  Taiflor 
were  appointed  overseers ;  and  if  not,  the  property  did  vest 
in  them,  and  the  second  plea  was  proved,  and  is  an  answer 
to  the  action.  The  objection  will  be  that  these  persons 
were  not  overseers  within  the  meaning  of  the  act  of  paila»- 
ment,  because  one  of  them  was  churchwarden  also,  and 
Rex  V.  4^11  Saints,  Derby  (a),  will  be  relied  on.  But  that 
case  dpes  not  apply  to  the  present.  The  decision  there  was 
only  that  an  indenture  of  apprenficeship  executed  by  two 
persons  styling  themselves  churchwardens  and  overseers, 
but  who  were  appointed  overseers  at  the  time  when  one  of 
them  was  churchwarden,  was  not  a  good  indenture  within 
the  meaning  of  the  statute  43  Eliz.  c.  £•  s.  1,  which  requires 
the  binding  to  be  by  the  churchwardens  and  overseers,  or 
the  greater  part  of  them  :  because  the  powers  of  that  act 
were  given  at  all  events  to  a  body  constituted  of  more  than 
two  persons.  But  these  are  mere  naked  powers,  and  must 
be  strictly  and  literally  pursued ;  here,  there  are  no  powers 
to  be  executed,  and  the  simple  question  is,  whether  by  ope^ 
ration  of  law  the  property  did  not  vest  in  the  overseers.  It 
is  submitted   that  it  certainly  did;    and  if  so,  there  was 

(a)  IS  East,  143. 
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BOlking  done  afterwards  to  devest  it,  tuid  consequently  this 
aetion  was  not  maintainable. 

Clarke  and  N.  R.  Clarke,  contri.  Rex  v.  Jll  Saints, 
Derby  (a),  is  expressly  in  point  with  the  present  case;  It 
waa  there  decided  that  there  must  be  two  overseersi  besides 
the  cfaurchwardensi  acting,  in  order  to  satisfy  the  requisites 
of  the  45  EKz.  c.  £.  Now  both  that  statute  and  the  49  Geo. 
3.  c.  ISy  speak  of  the  churchwardens  ancf  overseers  as  a  body 
corporate ;  the  latter,  therefore,  must  be  construed  like  the 
former,  and  the  powers  given  by  it  cannot  vest  except  in 
the  churchwardens  and  overseers,  jointly,  as  a  body  corpo- 
rate. But  at  the  time  of  the  trespass  Gibson  and  Taylor 
were  not,  nor  ever  had  been,  the  churchwardens  and  over- 
seers of  the  parish,  nor  had  they  ever  constituted  a  body 
corporate ;  therefore  the  property  did  not,  nor  could  by  pos- 
sibility, vest  in  them.  Then,  neither  of  the  pleas  was  made 
out  in  evidence,  and  the  plaiatifF  was  entitled  to  a  verdict. 

Hayialy,  J.-^The  17th  seetioo  of  the  49th  Geo.  3.  c.  12, 
nadonbtedly  vests  the  parish  property  in  the  churchwardens 
and  overseers  of  the  parish,  as  a  body  corporate,  and  in  that 
character  only.  The  property,  therefore,  vests  in  all,  or  in 
noae,  and  until  both  churchwardens  and  overseers  are 
ap|K>inted,  there  is  no  body  corporate  in  existence,  and 
nothing  vests  in  any  of  the  officers.  Here,  Gibson  and 
TtfyHsr  were  appointed  overseers  on  the  5th  of  Jpril,  and  if 
there  was  then  a  churchwarden  in  existence,  the  property 
migbt  have  vested  in  him  and  the  overseers ;  but  there  is  no 
anch  plea  upon  the  record,  and  there  was  no  such  evidence 
at  the  triaL  Then,  Taylor  vras  appointed  churchwarden  ou 
the  Md  of  Jpril,  but  as  he  was  already  one  of  the  overseers, 
dial  waa  an  illegal  and  invalid  appointment ;  so  that  Gibson 
and  he  never  constituted  a  body  corporate,  consisting  of  the 
ehnrchwardens  and  overseers,  either  before  or  after  that 
appointment.     The   property,  therefore,  never  vested  m 

(a)  13  East,  143. 
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them,  and  neither  of  these  pleas  inras  supported  by  the  evi* 
dence :  consequently  the  rule  for  entering  a  verdict  for  the* 
plaintiff  must  be  made  absolute. 

HoLRO  Y  D,  J. — It  is  quite  clear  that  neither  of  these  pleas 
was  made  out  in  evidence.  There  never  was  any  body  cor- 
porate such  as  the  act  of  parliament  requires,  therefore  the 
property  never  vested  at  all. 

LiTTLEDALE.  J.  concurred. 

Rule  absolute. 


Flint,  Gent,  one,  &c.  v.  Pike. 

Plea  to  an  ao  CaSE  for  «  libel.  The  declaration  stated  that  before  the 
purporting  to'  publishing  of  the  libel  plaintiff  was  an  attorney,  and  had- 
be  the  report    ^jg^jj  retained  to  bring  and  prosecute  a  certain  writ  and* 

Oi  a  cnai. 

<<  that  the  al-  plea  of  waste  in  the  Court  of  Common  Pleas,  in  which 
If?-  :«  .?,L      T.  R*  and  others  were  plaintiffs,  and  S.  S,  was  defendant. 

waSj  in  sub-  ■  ' 

sunce,  a  true   It  then  set  out  the  declaration  in  waste,  and  the  plea  that 

[j.ja|.» g^ij    the  defendant  had  not  committed  any  waste,  and  stated  that 

bad  on  de-       issue  was  joined  on  that  plea,  that  the  cause  was  tried  at 

murrer.  . 

Counsel,  in  the  Derbyshire  assizes,  1823,  and  that  the  jury  found  that 

the  discharge    i^^^  defendant  had  not  committed  any  waste.     It  then  stated 

of  their  duty,  ^  •'     ^ 

are  privileged  that  defendant,  well  knowing; the  premises,  &c.  maliciously 
tcrli^liri^us"  published  of  and  concerning  plaintiff  the  libel,  purporting 
to  individuals;  to  be  a  report  of  the  said  trial.  It  then  set  out  the  libel, 
quent  publica-  which  professed  to  give  a  brief  summary  of  the  facts  of  the 
tion  ot  such      ^3g^  211  j  (iigQ  stated  that  A.  was  counsel  for  the  plaintiffs^- 

matter  is  un-  "^  ' 

lawful.  and  B.  for  the  defendant,  and  that  the  latter  was'  both  ex- 

tremely severe  and  amusing,  at  the  expense  of  Mr.  FihU, 
the  plaintiffs'  attorney.  It  then  professed  to  give  an  outline 
of  the  speech  of  the  defendant's  counsel,  setting  out  a  part 
of  it,  which  contained  very  severe  reflections  upon  the  pre* 
sent  pl^uQtiff,  insinuating  that  be  had  brought  the  action  o£ 
waste,  and  had  advised  that  particular  form  of  action,  en- 
tirely for  his  own  profit.     The  evidence  given  at  the  trial 
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was  not  set  out.  Plea,  that  the  alleged  libel  was,  in  sub- 
stancey  a  true  report  of  the  trial.  Demurrer  to  the  plea^ 
and  joinder  in  demurrer. 

Manning,  in  support  of  the  demurrer.  Letois  v.  Walter{d) 
and  Duncan  v.  Tkwaites  (h)  are  authorities  to  shew  that 
«  man  is  not  jastified  in  publishing  the  mere  result  of  evi- 
dence, or  that  which  appears  to  him  to  be  the  substance  of 
a  trial:  this  plea,  therefore,  is  bad,  for  it  merely  justifies 
the  libel  as  being,  in  substance,  a  true  report  of  the  trial. 
But,  even  if  the  plea  were  good,  it  would  not  be  an  answer 
to  the  action,  because  nothing  can  justify  the  publication  by 
a  third  party  of  words  actionable  in  themselves.  Brook  v. 
Montague  {c)  and  Hodgson  v.  Scarlett  (d)  have,  it  must  be 
admitted,  decided,  that  for  defamatory  words,  spoken  either 
by  a  party  or  counsel  in  the  course  of  a  judicial  proceed- 
ing, no  action  will  lie ;  but  the  principle  upon  which  the 
law  protects  counsel  acting  in  the  discharge  of  their  profes- 
aional  duty,  even  when  they  utter  slanderous  expressions,  is^ 
that  experience  has  proved  it  to  be  advantageous  for  the 
due  administration  of  public  justice,  that  counsel  so  acting 
should  be  allowed  unlimited  freedom  of  speech.  But  that 
principle  -does  not  extend  to  the  publication,  by  any  third 
person,  of  such  slanderous  expressions,  and  such  a  publica-^ 
tion,  therefore,  is  not  protected.  So,  for  defematory  words, 
however  injurious  to  the  party,  spoken  by  a  member  of  par- 
Kament^  in  parliament,  neither  a  civil  action  nor  a  criminal 
prosecution  can  be  maintained;  because  it  is  at  once  con- 
stitutional and  for  the  public  good,  that  members  of  parlia- 
ment, in  parliament,  should  be  allowed  unlimited  freedom 
of  speech.  But  the  subsequent  publication  of  the  very 
same  words,  even  by  a  member  of  parliament  himself,  has 
been  held  to  be  an  indictable  offence :  Rex  v.  Lord  Ahing- 
d<m  (e)  and  Rex  v.  Creevey  (f).  Upon  the  authority  of  these 
latter  cases  it  seems  clear  that  the  subsequent  publication 

(a)  4  B.  &  A.  605.  (6)  Ante,  vol.  ▼.  447. 

(c)  Cro.  Jac.  90;  1  Rol.  Abr.  87,  (M)  PI.  1.  S.  C 

(rf)  1  B.  &  A.  232.  (0  1  Esp.  226.  (/)  1  M.  &  S.  275. 
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of  slander,  uttered  by  couoBel  in  the  course  of  a  judicial 
proceedbg,  is  illegal,  and,  consequently,  actioiuibie.  Tliis 
plea,  however,  is  bad  in  itself;  first,  as  it  teads  to  an  iiDcav-> 
tain  issue,  and  second,  as  it  is  repugnant  to  the  libel,  Uie 
publication  of  which  the  defendant  has  admittedi  for  it  is 
perfectly  plain,  upon  reading  the  libel  as  set  oat  in  the 
declaration,  that  it  could  not  possibly  be,  even  in  substance^ 
a  true  report  of  the  trial. 

N.  R.  Clarke,  contri.  .  First,  the  plea  is  good  in  form. 
Evidence  that  the  libel  was  true  in  wlutance  would  have 
supported  an  averment  that  it  was  a  true  report  of  the  trial; 
therefore  the  averment  that  it  is  in  sitistamce  a  true  rqport 
is  equivalent  to  an  averment  that  it  is  a  true  report*  It  waa . 
decided  by  this  Court  in  Weat>er  v.  Uw/d  (a),  tfiat  where 
a  defendant,  by  his  plea,  said  that  a  libel  was  true  tii  mi* 
Uanu  and  effect j  that  mbst  be  understood  to  mean  thai 
every  material  particular  contained  in  it  was  true;  and  that 
the  same  proof  was  requisite  there,  as  would  have  been 
requisite  for  a  jdea  stating  that  all  the  matters  4:ontaiBed  in 
the  libel  were  true.  Second,  this  is  a  protected  publicatioDy 
for  which  no  action  is  maintainable.  Curry  v.  Walter  (b). 
Rex  V.  Wright  (c),  and  Rex  v.  Fisher  (d),  are  authorities 
which  fully  establish  the  right  of  publishing  a  fiur  and 
honest  account  of  the  proceedings  of  courts  of  justice,  even 
though  the  publication  may  tend  to  the  injury  of  some  iodi* 
viduals.  '«  Trials  at  law,  fairly  reported,"  said  Lord  Ellea- 
borough,  in  the  case  last  cited,  ^^  although  tfaey  may  occa- 
sionally prove  injurious  to  individuals,  have  been  holden  to 
be  privileged :  let  them  continue  so  privileged.  The  bene- 
fit they  produce  is  great  and  permanent,  and  the  evil  that 
arises  from  them  is  rare  and  incidental."  If  this  plea  is 
held  bad,  the  important  object  there  pointed  out  will  neces- 
sarily be  defeated.  lBayley,3.  Was  not  the  defendant 
bound  to  state  in  his  publication  the.  evidence  given  at  the 
trial  as  well  as  the  speech  of  counsel  commenting  upon  that' 

(fl)  Ante,  vol.  iv.  230.  (5)  1  Bos.  &  Pul.  585. 

(c)  8  T.  R.  293.  (rf)  3  Camp.  563. 
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•videoce  i  W«b  he  justified  in  publishiug  such  a  speech  at  1825. 
all  ?  Counsel  may  be  privileged  to  utter  defamatory  matter^ 
but  it  by  no  means  follows  that  others  are  privileged  to 
publish  it ;  and  assuming  that  it  is  lawful  to  publish  the 
history  of  a  trial,  it  may  not  necessarily  be  lawful  also  to 
publish  every  part  of  it,  when  some  parts  are  injurious  to 
individuals.  Is  not  the  party  in  such  a  case  bound  to  with-* 
hold  those  parts  which  are  injurious  to  individuals  f]  It 
may  be  a  question  of  great  nicety,  and  much  too  difficult 
for  editors  of  newspapers  to  resolyci  whether  such  particular 
matters  are  or  are  not  so  far  injurious  to  individuals,  as  to 
make  the  subsequent  publication  of  them  libellous ;  there- 
fore, to  hold  that  they  must  abstain  from  publishing  any 
part  of  the  proceedings  in  courts  of  justice,  would  be,  in 
effect,  to  prohibit  them  from  publishing  such  proceedings 
at  all ;  which  would  be  a  public  injury. 

•  » 

-    Mamnngf  in  reply,  was  stopped  by  the  Court* 

Baylby,  J.~^I  have  no  doubt  that  the  publication  of 
many  of  the  proceedings  of  our  courts  of  justice  is  extremely 
beneficial  to  society  at  large,  and  that  it  is,  upon  that  prin-^ 
ciple,  lawful ;  but  it  by  no  means  follows  that  it  is  lawful 
to  publish  all  such  proceedings.  It  is  not  an  unlimited 
privilege,  and  does  not,  in  my  opinion,  extend  to  the  publi« 
cation  of  the  whole  of  a  trial,  where  parts  of  it  are  injurious 
to  an  individual ;  much  less  to  the  publication  of  part  only, 
where  that  ^*t  is  libellous.  This  libel  professes  to  set  out 
the  speech  ^^ounsel  for  a  defendant,  containing  many 
severe  observations  on  the  conduct  of  the  present  plaintiflF, 
but  the  evidence  upon  which  the  speech  was  founded  it 
does  not  state.  If  the  evidence  had  been  stated,  though 
that,  even  if  it  proved  the  speech  to  be  well  founded,  might 
not  have  justified  the  publication  of  it  in  law,  still  it  would 
have  given  the  reader  an  opportunity  of  forming  his  own 
opinion  upon  that  point.  But  here  the  question  is,  whether 
the  defendant  was  at  liberty  to  publish  the  speech  of  conn* 
sel,  containing  matter  injurious  to  the  plaintiflF, '"i/vithout 
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.  1 8^.  ibfe  dedaratioB  was  upon  a  general  warradty*  The  evidence 
was^  that  at  the  sale  the  defeniiant  warranted  the  mare  to 
be  sounds  but,  upon  the  plahitiff  observing  that  she  went 

CowLftT.  rather  lame  of  one  leg,  the  defendant  said,  that  that  had 
been  occasioned  by  her  taking  up  a  nail  at  the  farrier's^  ond, 
except  as  to  that  lameness,  she  was  perfectly  soupd.  It 
was.  contended  that  the  plaintiff  must  be  nonsuited  po  the 
ground  of  a  variance ;  but  £yr^,  C.  J.  said,  ^'  A  hone 
labouring  under  a  temporary  injury  or  hurt,  which  is  capable 
of  being  speedily  cured  or  removed,  is  not  for  that  an  un- 
sound horse ;  and  where  a  warranty  is  made  that  such  a 
horse  is  sound,  it  is  made  without  any  view  to  such  injury ; 
nor  is  a  horse  so  circumstanced  an  unsound  horse  within 
the  meaning  of  the  warranty.  I  am  of  opinion,  that  to  make 
the  exception  such  as  ought  to  have  been  stated  in  the  de- 
claration, as  a  qualification  of  the  general  warranty,  so  as  to 
make  a  fatal  variance  between  the  warranty  really  made  and 
that  stated  in  the  declaration,  the  injury  the  horse  had  sus- 
tained, or  the  malady  under  which  he  laboured,  ought  to  be 
of  a  permanent  nature,  and  not  such  as  arose  from  a  tem- 
p6rary  injury  or  accident."  Upon  the  authority  of  thatcase 
the  learned  judge  refused  to  nonsuit,  and  directed  the  jniy 
to  find  their  verdict  for  the  plaintiff,  but  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit. 

W.  JB.  TauntoHf  in  Easier  term  last,  moved  accordingly, 
and  obtained  a  rule  nisi,  against  which 

Jenrii  and  Curwood  now  shewed  cause.  Garment  v. 
Bam  (a)  must  govern  this  case.  It  is  an  authority  ex- 
pressly in  point.  This  was. a  general,  and  not  a  qualified 
warranty,  for  a  kick  would  not  of  necessity  produce  uu* 
soundness.  If  the  kick,  which  was  the  thing  excepted,  had 
per  86  constituted  an  unsoundness,  this  would  have  been  a 
qualified  warranty;  but  here  the  thing  excepted  neither 
^mounted  to  unsoundness  at  the  time  of  the  side,nor  turned 

(a)  2  ^8p.673. 
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<>ut  to  be  so  afterwards.    [Dciy/ey,  J.  So  that  yoiur  aif^umeBt        18^. 
is  tbia: — this  was  a  general  or  a  qualified  warranty,  ac- 
cording as  the  kick  might  or  might  not,  at  some  future 
time^  turn  out  to  be  an  unsoundness.    Is  not  that  a  qualified      Pow&rs. 
warranty  i    It  is  dependent  on  a  contingency,  which  may  or 
may  not  happen ;  surely  that  qualifies  the  warranty :  and  if   . 
so,  proof  of  a  qualified  warranty  cannot  support  an  avev- 
ment  of  a  general  warranty.] 

'TauiUoH  and  Campbell,  contril.  This  was  a  qualified 
warranty^  because  the  kick^  which  was  excepted,  might 
eventually  have  produced  unsoundness.  That  single  obser- 
vation is  conclusive  of  the  case.  As  to  Garment  v.  Barre, 
it  is  essentially  different  from  this  case^  for  there,  in  the  first 
instance,  there  was  a  general  warranty,  and,  afterwards,  an 
exception  of  a  lameness  by  taking  up  a  nail  at  the  farrier's; 
here,  there  never  was  a  general  warranty,  it  was  always  qua- 
lified by  the  exception  of  the  kick  on  the  leg. 

Baylby,  J. — ^This  case  is  really  too  plain  for  argument. 
The  declaration  pretends  to  state  the  real  bargain  made  be- 
tween the  parties,  and  the  real  warranty  given,  at  the  time 
of  the  sale.  The  question,  therefore,  is,  whether  it  was 
understood  and  agreed  between  the  parties  at  the  time 
when  the  contract  was  made,  that  the  horse  was  warranted 
sound  generally,  or  with  the  exception  of  any  unsoundness 
which  might  result  from  the  kick  on  the  leg.  Now  it  was 
proved,  that  at  the  time  of  the  sale  the  horse  had  received  a 
kick  on  the  leg ;  that  that  kick  might  or  might  not  eventually 
produce  unsoundness ;  and  that  the  defendant's  language  to 
the  plaintiff  was,  "  I  will  warrant  against  any  unsoundness, 
except  an  unsoundness  which  may  result  from  the  kick  on 
the  leg.''  I  am  clearly  of  opinion  that  that  was  a  qualified 
warranty ;  there  is,  as  it  appears  to  me,  nothing  general,  or 
absolute,  or  unconditional,  about  it.  It  is  indeed  ex- 
ceedingly difiicult  to  distinguish  this  case  from  Garment  v. 
Barr9f  but  I  must  confess  that   I  was  never  perfectly 
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-satisfied  with  the  reasoning  of  Lord  Chief  Justice  Eyre  in 
'  that  case.    He  there  lays  it  down,  that  in  order  to  constitute 
^  a  variance,  the  injury  under  which  the  horse  laboured  must 
be  of  a  permanent  nature,  and  not  one  arising  from  a  tem- 
porary accident.     If  that  reasoiiing  is  correct,  the  warranty 
in  many,  cases  will  be  contingent,  and  will  ultimately  prove 
-either  general  or  qualified,  according  as  the  injury  eventually 
turns  out   to  be  permanent   or  temporary.     I  think  the 
nature  of  a  warranty  cannot  depend  upon  such  a  ques- 
•tion(a);  it  must,  in  my  opinion,  depend  entirely  upon  the 
question,  what  was  the  understanding  and  intention  of  the 
parties  at  the  time  when  the  contract  was  made.    Here,  if  it 
•had  turned  out  that  the  horse  had  a  permanent  unsoundness 
arising  from  the  kick  on  the  leg,  the  defendant  certainly 
•could  not  have  been  held  liable  upon  this  warranty ;  but  if 
•he  had  given  a  general  warranty,  he  as  clearly  would  have 
i)e^n  liable.    The  contracts,  therefore,  are  substantially  dif- 
ferent, and  this  is  a  fatal  variance.    The  rule  for  a  nonsuit, 
consequently,  must  be  made  absolute. 


The  other  judges  concurred. 


Rule  absolute. 


(a)  Vide  Elton  v.  Brogden,  4  Camp.  281. 


SCRATTON  V.  BbOWN. 

^.y  being  lord  THIS  Was  an  action  of  trespass  for  breaking  and  entering 

of  the  manorB  three  closes  ,of  the  plaintiff,,  situate  in  the  parish  of  Priitle- 
of  JB.  and  C.| 

by  lease  and  release  -  of  1773,  ba  regained  and  sold  to  D.  "  all  that  messuage,  tenement 
or  boat-house,  &c.  and  also  all  that  and  those  sea-grounds,  oyster-layings,  shores  and 
fisheries,  commonly  called  and  known  by  the  names  of  B,  and  C,  shores  or  sea-grounds, 
with  full  and  free  liberty  to  D.  and  his  heirs  and  assigns  for  ever  to  fish,  dredge,  and 
lay  oysters  thereon,  and  from  thence  to  take  and  carry  away  the  same,  which  said  sea- 
grounds,  oyster-layings,  shores,  and  fisheries,  extend  from  the  south  at  low  water  mark, 
to  the  north  at  high  water  mark,  and  abut  towards  the  east  and  the  west  upon  certain 
other  sea-grounds,  and  all  which  said  sea-grounds,  oyster-layings,  shores,  and  fisheries, 
hereby  granted,  conveyed,  &c.  contain,  in  the  whole,  by  estimation,  800  acres  of  laml 
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wellf  in  the  county  of  Essex,  lying  respectively  southward' 
of  the  cliff|  and  part  or  parcel  of  the  present  sea-beach  or' 
shore,  digging  up  the  soil^  and  taking,  carrying  away  and' 
converting  the  stones  and  shingle.  Plea,  not  guilty,  and' 
issue  thereon.  At  the  trial  before  Graham,  B.  at  the  last 
Lent  assizes  for  the  county  of  Essex,  the  case  was  this : — • 
The  plaintiff  was  lord  of  the  manors  of  Middleton  Hail  and 
Trittlewell  Priory,  and  tenant  for  life  of  an  estate  situate  at 
Southend  and  Prittlewell,  and  bounded  southward  by  the 
sea.  The  defendant  was  a  manufacturer  of  Parker's  Roman' 
cement,  for  the  making  of  which  he  had  from  time  to  time' 
taken  away  large  quantities  of  stones  from  off  the  sea-beach* 
and  shore  upon  which  the  plaintiff's  manors  abutted;  some 
above  high  water  mark,  and  some  between  high  and. low 
watermark.  The  plaintiff  contended  that  the  space  be-' 
tween  high  and  low  water  mark  belonged  to  him,  and  proved 
the  exercise  of  acts  of  ownership  there  from  time  to  time.' 
The  defendant  took  the  stones  as  the  vendee  or  agent-  of  a' 
person  named  Taylor,  who  had  an  interest  in  the  shore  as 
assignee  of  three  persons  named  Lee,  Harridge,  and  King," 
to  whom  the  plaintiff  had  conveyed  the  same  by  lease  and 
release,  dated  the  27th  and  28th  of  September,  1773.  The* 
release,  which*  was  between  those  three  persons  aiid  the 
plaintiff,  who  was  described  as  the  eldest  son  and  heir  at  law 
of  D.  Scratton,  deceased,  recited,  that  by  lease  and  release 
dated  the  )7th  and  18th  of  January,  1770,  and  by  a  reco- 
very sufferedin  pursuance  thereof  in  Hilary  term;  10  Geo.  3, 
the  messuage,  tenement  or  boat-house;  sea-grounds,  oyster- 
layings,   shores,  fisheries,  and    hereditaments   thereinafter 

covered  with  water,'  or  thereabouts,  as  the  same  are  beaconed,  marked,  and  stubbed 
out :  saving  to  the  grantor,  his  heirs  and  assigns,  lords  of  the  said  manors,  all  fish-royal, 
and  all  wrecks  of  the  sea,  flotsam,  jetsam,  and  ligan,  within  the  said  manors,  and  all 
other  manorial  rights ;  to  hold  the  messuage,  tenement,  or  boat-house,  sea-grounds, 
oyster-layings,  shores,  fisheries,  hereditaments,  and  premises,  with  the  appurtenances,  of 
the  grantor,  lord  of  the  said  manors,  by  such  suit  of  court,  and  other  services,  as  were 
of  right  and  ought  to  be  done  and  performed  by  other  the  freehold  tenants  of  the  said 
manors  respectively,  seised  of  estates  of  inheritance  in  fee  simple.**  Since  the  date  of 
the  deed  the  sea  had  imperceptibly  incroached  upon  the  land,  and  the  high  and  low 
water  marks  had  varied  in  the  same  proportion  : — Held,  that  so  much  of  the  soil  of  the 
shore  as  from  time  to  time  lay  between  high  'and  low  water  mark,  had  passed  to  the 
grantee  under  this  deed. 
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mentioiied^  amoogit  other  beredkaioeQU  therein  compriaedi: 
were  conveyed  md  assured,  or  intended  so  to  be,  unto  and. 
to  the  use  of  the  said  D.  Saration  (deceased),  his  heirs  and 
assigns  for  eier ;  and  that  D.  Scral^ofi  (the  pbinliff )  had 
contracted  with  Lee,  Harridge,  and  Kipg,  for  the  absokite 
sale  to  thwi  and  their  heirs  of  the  mid  messuage,  ten^nent, 
kc.  for  the  sum  of  6,000/.  It  then  witnessed, ''  that  in 
pursuance  of  the  recited  contract^  and  in  consideralion  of 
the  sum  of  6,000/.  paid  as  therein  menttoned,  which  was 
agreed  to  be  the  full  consideration  money  for  the  absolute 
purchase  of  the  messuage,  tenement,  Sec.  he,  the  said  D, 
ScraUoHp  had  bargained,  sold,  released,  &c.  unto  the  said 
Leep  Harridge,  and  King,  in  their  actual  possession  then 
being  by  virtue  of  a  bargain  and  sale  made  to  them,  tha  day^ 
next  before  the  date  of  the  release,  for  one  year,  and  to  their 
heirs  and  assigns,  all  that  messuage,  tenement  orboat*house, 
with  the  gardens,  stables,  out-houses,  and  buildings*,  tbere** 
unio  bdongiog,  situate  at  a  place  called  SmUhifid,  in  the 
parish  of  PrittlemU  aforesaid;  and  also  all  that  and  those 
8ea-|;rounds^  oyster^Jayings,  shores  and  fisheries,  of  him,  the 
aaid  D.  Scrattoa,  conunonly  called  and  known  by  the  name 
or  names  oiMiUon,  otherwise  Middleton  HaU  and  Priitk^ 
weU  Priory,  shores  or  sea-grounds,  or  by  the  name  of  one 
of  them,  or  by  whatever  name  or  names  the  same  were  or 
bad  been  theretofore  called  or  known,  situate,  lyings  and 
being  in  the  parish  of  Priiilewell  aforesaid,  or  in  some  other 
parish  or  parishes  thereunto  next  or  near  adjoining,  with  Ml 
and  free  liberty  to  and  for  the  said  Lee,  Harndge,  and 
King,  and  their,  heirs  and  assigns  for  ever,  to  fish,  dredge 
and  lay  oysters  thereon,  and  from  thence  to  take  and  carry 
away  the  same  at  their  and  every  of  their  free  wills  and 
pleasures;  which  said  sea-grounds,  oyster*layings,  shores, 
and  fisheries  did  extend  from  the  south,  at  low  water  mark, 
to  the  north  at  high  water  mark,  and  abutted  west  towards 
Leigh  aforesaid,  upon  the  lands  or  sea-grounds  of  JE.  Tyrrel, 
Esq.  eaUed  ChalkweU  Hall,  and  towards  the  east  upon  the 
sea  or  oyster-grounds  of  T,  Drew,  Esq.  in  the  said  county 
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of  Eisex;  and  all  which  said  Bea-grounda,  oyater-layings, 
shoras  and  fiaheriea,  thereby  granted,  released,  aad  con- 
ipejred,  and  mentioned  or  intended  so  to  be,  did  ccmtain  in^ 
the  whole,  by  estimation,  BOO  acres  of  land  covered  with 
water,  or  thereabouts,  as  the  same  were  beaconed,  marked, 
and  stubbed  out,  and  were  then  in  the  tenure  and  occupation 
of  the  said  Lee,  Harridge,  and  King,  their  under-tenants  or 
assigns,  together  with  all   and  all  manner  of  ways,  &c. 
(saving,  e^tcept,  and  reserving  unto  the  said  D.  Scraiion, 
his  heirs  and  assigns,  lord  or  lords-  of  the  respective  manors 
of  Priillewell  Priory  and  MiUon,  otherwise  MiddUton 
Hall,  out  of  the  grant  and  conveyance  thereby  made,  all  and 
all  manner  of  fish-royal,  and  all  wrecks  of  the  sea,  flotsam, 
jetsam  and  ligan,  within  the  said  respective  manors  or  either 
of  them ;  and  also  all  and  all  manner  of  franchises,  royalties, 
jurisdictions,  perquisites,  and  profits  of  courts,  and  all  other 
manorial  rights  and  privileges  whatsoever  to  him  the  said 
D*  Seratton,  as  lord  of  the  said  manors^  or  either  of  them,, 
belonging  or  appertaining,  as  fully  and  amply  as  the  stime 
were  then  used,  exercised  and  enjoyed  by  him  in  respect  of 
other  the  freehold  tenants  of  the  said  respective  manors 
seised  of  estates  of  inheritance  in  fee  simple) ;  add  the  re- 
version and  reversions,  remainder  and  remainders,  yearly  and 
other  rents,  issues,  and  profits  of  all  and  singular  the  isaid 
premises,  and  of  every  part  and  parcel  thereof,  and  all  tibe 
estate,  8u:. ;  to  hold  the  said  messuage,  tenement,  or  boat- 
houae^  sea-grounds,  oyster-layings,  shores,  and  fisheries, 
hereditaments  and  premises  thereby  granted  or  released,  or 
intended  so  to  be^  and  every  part  and  parcel  thereof,  with 
their  and  every  of  their  rights,  members,  privil^es,  heredi- 
taments  and  appurtenances,  unto  the  said  Lee,  Harridge^ 
and  King,  their  heirs  and  assigns,  as  to  <Mie  full  undivided 
dilrd  part  of  all  and  singular  the  said  hereditaments  and 
pcemises,  to  the  only  proper  use  and  behoof  of  the  said 
Lee,  his  heirs  and  assigns  for  ever;  and  as  to  one  other,  8cc. 
to  the  only  proper  use,  &c.  of  the  said  Harridge,  his  heirs, 
8lc.;  and  as  to  the  remaining,  8lc.  to  the  only  proper  use. 
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Sic.  of  the  said  King,  his  heirs/ 8&c/;  and  to  or  for  no  others 
use,  intent,  or  purpose  whatsoever;  to  b^  holdeh  as  to  such* 
part  of  the  said  hereditaments  and  premises  thereby  granted' 
and  released  as  did  lie  within  the  said  manor  of  Priulewell 
Priory f  of  the  said  D.  Scratton,  party  thereto,  his  heirs  and' 
assigns,  lord  or  lords  of  the  same  manor;  and  as  to  such 
part,  &c.  as  did  lie  within  the  manor  of  Miltori,  otherwise 
Middieton  Hall,  of  the  said'D.  Sctattofij  &c.  lord  or  lords 
of  the  same  manor;  by  such* suit  of  court  or  other  services, 
as  were  of  right  and  ought  to  be  done  and  performed -by 
other  the  freehold  tenants  of  the  same  respective  manors,' 
seised  of  estates  of  inheritance  in  fee  simple."    It  appeared, 
that  since  the  date  of  the  deed,  the  sea  had  gradually  in- 
croached  upon  the  land,  in  the  judgment  of  some  of  the  wit-  . 
nesses,  fifteen  feet,  in  the  judgment  of  others  much  more, 
and  that  the  high  and  low  water  mark  had  advanced  upon, 
the  land  in  the  same  proportion;  and  ft  was  proved^though 
not  very  distinctly,  that  the  boundaries  of  the  shore  on  the 
north  and  south  had  been  formerly  beaconed  out. .  It  was 
insisted  for  the  defendant,  that  the  deed  of  1773  had  con-' 
veyed  to  the  grantees  the  soil  and.  freehold  of  the  whole  of- 
the  shore  between  high  and  low  water  mark,  wherever  those 
marks' might  be.  •  It  was  insisted  for  the  plaintiff,  that  the 
deed  did  not  convey  the  soil  and  freehold  of  the  shore,  but 
only  the  privilege  of  fishing  and  laying  oysters  there;  and, 
that  even  if  the  deed  did  convey  the  soil  and  freehold,  it 
conveyed  only  so  much  of  the  shore  as  lay  between  high' 
and  low  water  mark  at  the  time  the  deed  bore  date^  and 
therefore  that  the  plaintiff  might  clearly  recov'er  for  all  the 
stones  taken  by  the  defendant  from  any  part. of  the  shore 
above  the  then  high  water  mark.    The  learned  judge,  being 
of  opinion  that  the  deed  conveyed  no  moire  than  a  mere  pri* 
vilege  of  fishing  and  laying  oysters  on  the  shore,  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  which  they  did,  subject 
to  a  reference  by  consent  as  to  the  quantum  of  damages. 


Taddy,  Serj.  in  Easter  term  last,  obtained  a  rule  nisi  for 
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a  new  trial,  upon  the  ground  that  the  learned  judge  had 
misdirected  the  jury  upon  this  point. 

Marryat,  Gumey^  Comyn  and  Andrew^  now  shewed 
cause.  There  was  no  misdirection  in  this  case ;  for,  first, 
the  deed  conveyed  only  an  easement  a  mere  right  of  fi^ry> 
or  privilege  of  layipg  and.  taking  oysters  on  the  shore ;  and, 
second,  even  if  it  conveyed  the  soil  of  the  shore,  \t  conveyed 
the  soil  of  the  800  acres  described  as  bounded  north  and 
south  by  the  then  high  and  low  water  mark^  and  no  more» 
First,  nothing  passed  but  an  easement.  The  deed  first 
grants  ^  all  that  messuage^  tenement,  or  boat-house,  and  all 
those  sea-grounds,  oyster-layings,  fdipres,  and  fisheries, 
called  Middleion  Hail  and  Prittlemell  Priory  sea^grounds 
and  shores."  That  is  granting  a  qualified  use  of  the  shore 
for  a  particular  purpose ;  the  word  ^*  oyster"  must  be  read 
as  over-riding  all  the  subsequent  words :  and  then  the  grant 
is  of  the  oyster-layings,  oyster-shores,  and  oyster«fisheries. 
Hie  deed  then  grants  a  liberty  ^^  to  fish,  dredge  and  lay 
oyster9)  and  to  take  and  carry  away  the  same."  Now  such 
a-  liberty  was  wholly  unnecessary,  if  the  soil  had  already 
passed^  because  then  the  grantee  had  full  right  to  use  it  as 
he  chose  withput  any  permission  of  the  grantor.  The  word* 
^'  sea-^grounds/^  taken  by  itself,  would  no  doubt  pass  the 
soil^  but  it  cannot  be  so  taken :  the  whole  grant  must  be 
construed  together,  and  the  word,  sea-ground  .must  be  taken 
to  pass  such  an  interest  as  was  necessary  for  the  particular, 
purpose  in  view,  namely,  such  an  interest  as  would  enable 
the  grantee  to  fish,  dredge,  lay,  and  take  oysters.  As  to  the 
reservation  of  fisb-royal,  wrecks  of  the  sea,  flotsam,  jetsam, 
and  ligan,  that  affords  no  clue  for  the  rig^t  construction  of 
the  deed;  because,  as  they  are  prerogative  rights,  they 
wwM  not,  under  any  circumstances  pass,  except  by  express 
words.  Secondly,  if  the  deed  conveyed  the  soil,  still  it 
conveyed  the  soil  of  so  much  only  of  the  shore  as  lay  between 
high  and  low  water  mark  at  the  period  when  the  deed  bote 
date.    The  part  of  the  shore  intended  to  be  granted  is  pai^ 
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ticularly  described  with  its  abuttals  and  boundaries^  and  is 
stated  to  ^'  contain,  t»  the  whole,  by  estimation,  800  acres  of 
land,  covered  with  water,  or  thereabouts,  as  the  same  were 
then  beaconed,  marked  and  stubbed  out"  The  thing 
granted,  therefore,  is  a  specific  quantity  of  land,  lying  withinr 
certain  boundaries,  and  to  be  ascertained  by  certain  marks ; 
but  the  grantee  now  claims  other  land,  not  within  those 
boundaries,  and  not  limited  by  those  marks :  and  as  the  de- 
fendant was  proved  to  have  trespassed  beyond  those  bound- 
aries and  marks,  the  plaintiff  is,  at  all  events,  entitled  to  a 
verdict  on  that  ground.  The  grantee,  in  effect,  claims  a 
moveable  freehold ;  but  there  cannot  be  any  such  thing  as 
a  moveable  freehold;  it  is  a  thing  unknown  either  in  law  or 
in  reason,  and  a  deed  which  professed  to  grant  such  an 
estate  would  be  void  in  law  for  uncertainty. 


Tadd^j  Serjt.,  Preston  2nd  Knox,  contri. — This  deed,* 
like  all  others,  must  be  construed  with  a  due  regard  to  the- 
intention  of  the  parties  when  diey  executed  it ;  and  then  the 
real  question  is,  what  the  one  intended  to  grant,  and  what 
the  other  intended  to  receive.  The  deed  consists  of  six 
parts.  The  first  begins  with  the  grant  of  the  *^'  messuage, 
tenement,  or  boat-house,"  and  afterwards  of  the  **  sea- 
grounds,  oyster-layings,  shores,  and  fisheries,'^  and  contains, 
indeed,  all  the  substantial  part  of  the  grant.  The  second 
gives  **  full  and  free  liberty  to  fish,  dredge,  and  lay  oysters, 
and  to  take  and  carry  away  the  same."  The  third,  begiffliing 
with  the  words  ''  which  said  sea-grounds,"  and  the  fourth,' 
with  the  words ''  all  which  said  sea-grounds,"  contain  descrip- 
tions, the  first  as  to  boundary,  and  the  second  as  to  quantity,' 
of  the  thing  granted.  The  fifth  is  the  exception,  reserving 
to  the  grantor,  as  lord,  all  the  manorial  rights.  And  the 
sixth  is  the  tenendum.  What  are  the  premises  granted  i 
They,  are, ''  the  messuage,  tenement  or  boat-house,  with  the 
gardens,  stables,  out-houses  and  buildings,  thereunto  be- 
longing; and  also  all  that  and  those  sea-grounds,  oyster- 
layings,  shores  and  fisheries,  called  Middieton  Hall  and 
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Priitleweil  Priory  shores  or  sea-grounds."    Now,  the  word 
''  sea-grounds,"  if  it  stood  alone,  would  be  sufficient  to 
convey  the  soil ;  as  it  has  been  held  that  a  grant  of  woods 
conveys,  not  only  the  woods  growing  on  the  land,  but  the 
land  itself  also :  because  the  very  word  **  woods,"  includes 
both  the  trees  and  the  soil  upon  which  they  grow.    Co.  Lit. 
4  b.  and  Whistler  v.  Paslow  (a).    Again,  the  word  **  shores," 
if  that  stood  alone,  would  clearly  convey  the  soil,  because 
it  signifies  land  covered  with  water  at  flood«tide,  and  left 
uncovered,  with  water  at  ebb-tide.  Callis,  54.     Then  the 
words  **  shores"  and  ''  sea-grounds"  having  a  fixed  and  defi- 
nite meaning,  and  being  perfectly  adequate  to  the  descrip- 
tion of  the  grant,  must  not  be  varied  or  confined  by  the 
other  unnecessary  words  ''  oyster-layings"  and  **  fisheries." 
Tlie  grant  is  to  be  construed  most  strongly  against  the 
grantor,  and  effect  is,  if  possible,  to  be  given  to  every  word 
of  it :  but  if  this  deed  is  construed  as  contended  for  on  the 
other  side,  the  word  "  shores"  becomes  wholly  inoperative. 
It  is  said  that  the  grantor  intended  to  convey  precisely  the 
quantity  of  land  which  he  has  described  in  the  deed  with  its 
abuttals  and  boundaries,  and  no  more,  and  therefore  that 
the  grant  is  confined  to  the  space  between  high  and  low 
water  mark  in  1773  ;  but  this  latter  description  was  wholly 
unnecessary,  for  the  subject  matter  of  the  grant  had  been  well 
described  before :  and  where  the  subject  matter  of  the  grant 
has  been  once  well  described,  no  subsequent  description, 
however  erroneous,  is  allowed  to  have  effect.     WrotesUy  v. 
Jdam$  (jb)t  and  Swuft  v.  Eyres  (c).    The  reservation  to  the 
grantor  of  fish-royal,  wreck  of  the  sea,  flotsam,  jetsam  and 
ligan,  is  strong  to  shew  that  he  had  previously  intended  to 
convey  the  soil ;  because,  if  he  had  conveyed  an  easement 
only,  such   a  reservation  would  have  been  unnecessary. 
Then  look  at  the  tenendum.    The  grantee  is  to  hold  the 
boat-house,  sea-grounds,  and  premises,  with  their  appurte- 
nances, of  the  lord  of  both  manors  respectively,  "  by  such 
suit  of  court,  or  other  services,  as  were  of  right  and  ought 
(«)  Cro.  Jac.  487.  (6)  1  Plow.  191.  (c)  Cro.  Car.  546. 
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to  be  done  and  performed  by  other  the  freehold  tenants  of 
the  said  respective  manors^  seised  of  estates  of  inheritance 
in  fee  simple."  This  tenendum  clearly  applies  to  the 
oyster-grounds,  as  well  as  to  the  boat-house,  because  the 
mode  of  tenure  is  reserved  in  respect  of  both  manors ;  the 
oyster-grounds  being  within  one,  and  the  boat-house  within 
the  other.  Every  feoffee  must,  by  the  statute  of  Westminster 
2d,  13  Mdw.  1,  hold  the  land  of  the  chief  lord  of  the  fee,  and 
by  the  same  suits  and  customs  as  his  feoffor  had  held ;  and, 
therefore,  as  an  incorporeal  hereditament,  or  easement,  does 
not  lie  in  tenure,  it  is  plain  from  the  words  of  the  tenendum 
here,  that  the  lands  lying  between  high  and  low  water  mark 
were  to  be  held :  although,  by  force  of  the  statute,  they 
could  only  be  held  of  the  chief  lord,  and  not  of  the  grantor 
IIS  mesne  lord.  Then  if  the  deed  conveyed  the  soil  in  the 
land,  the  only  question  is,  whether  that  land  is  to  be  limited 
by  the  high  and  low  water  marks  as  they  were  in  1773,  or 
whether  it  is  to  be  extended  to  those  marks  as  they  are  at 
present.  It  has  been  said,  in  support  of  the  former  propo- 
sition, that  the  law  knows  no  such  thing  as  a  moveable 
freehold,  and  that  a  grant  of  such  an  estate  would  be  uncer- 
tain and  void.  But  Lord  Coke  is  an  authority  to  the  con- 
trary, for  he  says  (a),  **  Where  a  man  hath  a  moveable  estale 
of  inheritance,  for  example,  in  thirteen  acres :  the  question  is, 
where  livery  shall' be  made.  First,  if  they  be  parcel  of  a 
manor,  they  may  pass  by  the  name  of  the  manor,  but  if  .they 
be  in  gross,  then  the  charter  of  feoffment  must  be  of  thirteen 
acres,  lying  and  being  in  the  meadow  of  eighty  acres.'' 
These  words  are  somewhat  obscure,  but  dieir  meaning  is 
perfectly  plain,  namely,  that  if  a  man  has  a  moveable  fiee^ 
hold  in  thirteen  acres  of  land,  part  of  a  meadow  of  eighty 
acres,  he  may  convey  it  by  the  description  of  thirteen  acres, 
lying  within  eighty  acres.  Upon  that  authority,  it  may 
safely  be  assumed,  that  there  may  be  a  moveable  freehold, 
and  that  it  will  pass  by  a  description  such  as  that  in  the 
present  deed;  and  then  it  follows,  that  in  this  case  every 

(a)  Co.  Litt.  48  b. 
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thing  paaaed  that  it  was  the  intention  of  the  parties  should 
pass.  Now,  loddng  at  the  deed  altogether,  it  is  evident 
that  the  grantor  intended  to  convey  all  the  mterest  that  he 
had  himself  derived  from  the  crown.  But  land  formed  by 
the  sea  by  slow,  gradual,  and  imperceptible  accretion, 
belongs,  primSL  facie,  to  the  crown,  or  to  its  grantee.  Rex  v. 
Lord  Yarborough  (a),  and  the  authorities  there  collected; 
therefore,  as  the  shore  between  high  and  low  water  mark  in 
this  case  has  been  slowly,  gradually,  and  imperceptibly 
altered,  as  the  evidence  clearly  shewed,  the  shore  so  altered 
belonged  first  to  the  crown,  next,  as  a  matter  of  course,  to 
its  grantee,  and  lastly,  l^  force  of  this  deed  of  1773,  to  the 
person  under  whom  the  present  defendant  claims. 

Baylsy,  J. — If  we  are  satisfied  upon  the  construction  of 
this  deed,  that  the  general  right  in  the  soil  between  high 
and  low  water  mark  has  passed  to  the  grantee,  the  present 
verdict,  being  a  general  verdict  for  die  plaintiff,  cannot  be 
supported.  I  am  of  opinion  that  the  deed  has  conveyed 
not  a  mere  easement,  but  the  soil,  at  least  as  far  as  the  sur- 
face is  concerned.  This  being  land  between  high  and  low 
water  mark,  the  property  in  it,  prim&  facie,  is  in  the  crown; 
but  it  may  be  in  a  subject,  and  where  it  is,  various  rights 
may  vest  in  the  subject  in  respect  of  it,  according  to  the 
terms  of  the  grant.  The  crown  may  have  granted  the  soil 
itself,  or  a  general  liberty  to  fish,  or  a  particular  liberty  to 
lay,  keep,  and  take  oysters  on  it ;  so  that  die  right*  of  the 
grantor  in  this  case  must  depend  upon  the  rights  which 
were  granted  to  him  by  the  crown.  If  he  meant  to  convey 
all  that  he  had  received,  and  the  extent  of  his  rights  was 
doubtful,  he  would  frame  his  deed  accordingly,  and  would 
insert  in  it  words  calculated  to  embrace  "every  species  of  in- 
terest which  he  could  by  possibility  possess.  The  deed 
professes  to  grant  <'  all  that  and  those  sea«grounds,  oyster^ 
layings,  shores  and  fisheries.^'  The  word  "  sea-grounds," 
alone,  would,  prim&  facie,  have  operated  to  pass  the  soil; 

(a)  Ante,  Vol.  IV.  TOO. 
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because,  geoeraUy  speaking,  the  word  ground  includes  the 
soil,  as  tbe  word  tDOod  includes  the  soil  upon  which  the 
wood  grows.  The  word  '*  oyster-layings''  follows  immedi- 
ately after  ''  sea*grounds  ;*  but  does  that  limit  the  meamng 
of  the  word  ^'  seargrounds,"  and  shew  that  nothing  but  tbe 
privilege  of  laying  and  taking  oysters  was  intended  to  be 
granted  i  I  think  not ;  i  think  it  was  introduced  to  extend 
and  not  to  narrow  the  grant,  and  was  thought  necessary  be- 
cause the  grantor  was  doubtful  what  rights  he  had  himself 
derived  from  the  crown.  Then  comes  the  word  *'  shores," 
which  is  quite  inconsistent  with  the  idea  of  an  easement ; 
for,  it  passes  the  soil  itself,  nay,  it  is  the  soil  itself.  That 
again  is  followed  by  the  word  '*  fisheries,*'  but  that  seems 
to  me,  for  the  reason  already  given,  to  have  no  restraining 
operation,  but  to  have  been  introduced  merely  ex  abundant] 
cautel&  for  the  benefit  of  the  grantee.  The  words  sea- 
grounds,  otfsier*layings  and  shores,  are  extremely  strong  in 
themselves,  and  it  would  require  equally  strong,  as  well  as 
perfectly  clear  and  express  words,  to  control  or  qualify  their 
effect;  that,  cannot  therefore,  be  done  by  the  -word  fiskery, 
which,  if  it  is  not  plainly  meant  to  enlarge  instead  of  limiting 
the  grant,  is  at  most  m  word  of  equivocal  import,  and  cannot 
operate  to  restrain  former  vfFords  which  have  a  certain  and 
definite  meaning.  The  '^  liberty  to  fish,  dredge,  and  lay 
oysters  thereon,  and  from  thence  to  take  and  cany  away  the 
same/'  is  open  to  the  same  observation ;  it  was  unnecessary, 
but  it  was  put  in  from  caution :  and  the  argument  founded 
upon  it  for  the  plaintiff  certainly  does  not  apply,  because  it 
was  equally  unnecessary  whether,  the  former  part  of  die 
grant  had  passed  the  soil,  or  an  easement  only.  Then  comes 
the  exception,  which,  so  far  as  it  respects  fish-royal, 
might  be  important,  because  the  previous  grant  of  the  fishery 
might,  but  for  such  an  exception,  have  included  them  ;  but 
as  it  respects  wreck  of  the  sea,  flotsam,  &c.  it  is  perfectly 
useless,  because  those  being  prerogative  rights  would  not 
pass  under  any  graut  without  express  words  for  that  pur- 
pose.    Upon  the  wliole  of  this  deed  I  am  of  opinion,  there- 
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fore,  that  it  does  pass,  not  a  mere  easement  or  privilege  only, 
but  the  soil  itself,  and  then  the  question  is,  what  soil  does  it 
pass  i  The  limits  upon  the  east  and  west  are  not  disputed ; 
the  contest  is  as  to  those  upon  the  north  and  south.  It  has 
been  contended  on  the  part  of  the  plaintiff  that  there  can- 
not be  a  moveable  freehold,  and  therefore  that  the  deed 
cannot  convey  the  soil  which  is  from  time  to  time  varying  as 
the  high  and  low  water  marks  which  are  its  boundaries  vary, 
but  only  that  soil  which  was  bounded  by  the  high  and  low 
water  marks  at  the  time  when  the  deed  was  executed*  The 
passage  cited  from  Co.  Idit.  48  b.  shews,  however,  that  there 
may  be  a  moveable  frieehold ;  and  the  very  situation  and 
nature  of  this  land  shew  that  the  only  interest  a  party  can 
have  in  it,  is  a  moveable  interest.  The  land  between  high 
and  low  water  mark  originally  vested  in  the  crown;  it  could 
vest  in  a  subject  only  by  means  of  a  grant  from  the  crown  : 
and  the  crown  by  such  a  grant  must  of  necessity  convey, 
not  that  which  at  any  one  time  constituted  the  space  between 
those  termini,  but  that  which  might  frt>m  time  to  time,  here- 
after, constitute  that  space,  and  the  grantee  of  a  freehold  so 
granted  would  possess  a  freehold,  moveable,  varying,  and 
shifting,  according  as  the  sea  incroached  upon  or  receded 
from  the  land.  Here,  the  object  of  the  parties  to  the  deed 
was  to  grant  the  land  within  certain  boundaries,  those  on 
the  east  and  west  being  ascertained  and  stationary,  and  those 
on  the  north  and  south  being  moveable  and  to  be  ascertained 
by  the  high  and  low  water  marks  from  time  to  lime.  Such 
a  grant  must  be  construed  with  reference  to  the  common 
law  upon  the  subject  of  accretion,  and  the  property  con- 
veyed by  it  must  be  held  to  shift  as  the  high  and  low  water 
marks  themselves  shift.  For  these  reasons  I  am  of  opinion 
that  the  plaintiff  had  no  right  to  recover  for  any  of  the  stones 
taken  between  high  and  low  water  mark,  and  that  the  ver- 
dict, therefore,  was  given  for  too  much,  and  the  rule  for  a 
new  trial  ought  to  be  made  absolute. 


HoirROYD,  J. — I  am  also  of  opinion  that  the  right  to  the 
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goil  paywd  l^y  this  deed.  The  grant  mnst  be  tekeo  to 
i^perate,  fir^i  at  a  conveysHce  of  corporeal  heieditaiiieiitft> 
(suppemg  that  the  grantor  had- the  right  to  convey  sucb^ 
and  aecood,  as  a  conveyance  >of  incorporeal  heredkaasents. 
Whether  the  grantor  had,  or* had  not  that  right,  the  MPords 
^with  liberty  to  fish/'  &c.  may,  as  it  seems  to  me,  have 
been  inserted,  in  order  to  bar  the  possibility  of  doubt  as  to 
the  nature  and  extent  of  the  rights  granted.  The  right  in 
the  soil,  and  the  right  of  fishery,  may  have  existed  in  diffe* 
rent  persons  before  they  both  vested  in  the  grantor ;  and  it 
may,  consequently,  have  been  matter  of  doubt,  whether  or 
not  the  one  had  me^ed  in  the  other.  But,  at  all  events,  i 
think  the  additional  words  are  words  not  of  restriction,  but 
of  enlargement ;  that  they  were  Used  in  the  latter  sense,  and 
must  be  so  construed.  The  deed  recites  that  there  had 
been  a  recovery  suffered  of,  inter  alia,  the  messuage,  tene- 
ment, or  boat-house,  sea-grounds,  oyster-layings,  shores, 
fisheries,  and  hereditaments,  thereinafter  mentioned;  that 
they  were  comprised  in  a  settlement  there  referred  to ;  and 
that  the  grantees  had  agreed  for  the  absolute  sale  to  them 
of  Ihe  same.  If  they  were  corporeal  hereditaments,  the 
recovery  would  operate  upon  them,  and  they  might  have- 
been  demanded  in  a  prsecipe;  bat  if  they  were  not,  the 
recovery  would  not  operate  upon  them,  and  they  would 
only  pass  <as  appurtenances.  Then  comes  the  granting, 
part  of  the  deed,  which  contains  words  clearly  descriptive- 
of  corporeal  hereditaments,  and  those  words  must  not  be 
narrowed  or  restrained  by  any  subsequent  words,  unless  we^ 
see  a  palpable  intention  in  the  parties  so  to  do.  The  liberty 
to  fish  was  altogether  unnecessaiy,  whether  the  soil  or  only 
an  -easement  had  passed;  but  was. probably  introduced  nSw 
a  proper  matter  of  caution,  in  case  any  doubt  riioutd- arise 
whether  the  right  of  fishing  slill  existed  distinct  from,  or 
had  merged  in,  the  right  to  the  soil.  Which  portion  oP 
a  grant  stands  first,  and  which  last,  in  the  deed,  is  not  vevy 
material ;  and  a  grant  of  '^  liberty  to  fish,  dredge  and,  lay 
oysters,  together  with<the  se»f]round9,'''WOttld  have  operated 
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as  m  gmit  of  a  corporeal  bereditametit.  The  grantees  ar6 
to  hare  "tiU  die  rents,  issiies;  and  profits,  of  all  and  singular 
die  premises/' not  merely  the  profit  arising  from  the 'fishery'; 
so  ihat  the  grantor  uses  sweeping  and  extensive  words 
throughout,  evidently  denoting  his  intention  to  convey 
every  thing  that  he  had,  and  clearly,  in  my  opinion,  suffi- 
cient for  the  conveyance  of  the  right  to  the  soil. '  Then,  if 
the  soil  has  passed,  the  grantee  must,  as  a  matter  of  course, 
stand  in  the  same  situation,  with  respect  to  the  soil,  as  the 
grantor  would  have  done,  if  he  had  never  executed  the  deed. 
The  grantor  conveyed  all  the  shore  within  particular  bound- 
aries ;  nothmg,  therefore,  remained  in  him  :  the  grantee 
stood  in  his  situation,  and  the  accretion  followed  as  an  ac- 
cessary to  the  principal.  The  change  being  gradual,  the 
accretion  becomes  part  of  the  shore,  and  must,  of  course^ 
belong  to  him  who  lias  the  shore  when  the  accretion  takes 
place. 


ScaATToir 
Baowir. 


LiTTLEDALB,  J. — ^I  am  of  Opinion  that  by  this  deed  the 
soil  passed,  not  only  of  the  80()  acres  therein  described,  but 
of  all  other  land  between  high  and  low  water  mark  which 
has  since  been  gradually  and  imperceptibly  added.  It  is 
quite  clear' that  if  the  word  ''  sea-grounds"  alone  had  been 
used,  the  soil  would  have  passed  under  it ;  because  as  «ea- 
ground 'is  ground  either  bordering  on  the  sea,  or  covered  by 
it,  and  the  word  '^  ground'^  alone  would  pass  the  soil,  the 
w<yrd  ''  sea,"  which  is  added  tmly  to  denote  its  situation, 
cannot  vary  its  operation.  The  word  ^'  shores,^'  taken  alone, 
would  as  clearly  convey  the  soil,  but  it  is  said  that  both 
these  words  must  be  coupled  -  with  the  word ''  oyster,"  and 
that  e  grant  of  oyster-grounds,  or  oyster-shores,  is  a  grant 
of  a  right  of  fishery  only,  and  not  of  a  right  of  soil.  I  see 
no  reason  why  the  words  should  be  thus  coupled,  but  when 
they  are,  the  effect  supposed  is  not  produced,  for  there  is 
still  a  ground  or  a  shore,  and  either  of  those  would  pass  the 
soil,  for  in  fact  they  wrt  the  soil ;  and  the  prefix  would  only 
denote  the  purpose  to  which  the  land  was  applied,  namely^ 


CASES  IN  THE  KIKo's  BEKCHy 

the  fishing  for  oysters,  precisely  as  the  words  arable^  pas- 
ture, or  wood,  prefixed  to  land,  denote  the  purposes  to 
which  the -land  is  applied.    So,  with  respect  to  the  word 
'^  fisheries,''  I  see  no  reason  why  the  word  oyster  should  be 
coupled  with  .that,  for  tfiere  b  no  hecessary  connection  be- 
tween them.    It  is  said  that  the  grant  of  the  fishery  is  un- 
necessary^  because  if  the  soil  passed^  the  fishery  passed  also. 
1  apprehend  that  is  not  so  in  this  case.    A  fishery  in  a  river 
would  pass  by  a  grant  of  the  adjoining  land,  because  it 
might  of  common  right  be  incident  to  the    soil.     But  an 
exclusive  right  to  fish  between  high  and  low  water  mark 
would  not  pass  by  a  grant  of  the  soil,  because  the  public 
have  a  right  to  fish  there.    The  fishery,  therefore,  would 
not  pass  even  under  the  word  soil,  and  though  the.  soil  did 
pass  by  the  deed,  the  introduction  of  the  word  Jishefy  was 
still  necessary  in  order  to  give  the  privilege  of  fishing. 
Neither  would  the  word  oyster-layings  necessarily  pass  the 
right  to  fish ;  for  that  word  imports  only  the  privilege  of 
depositing  oysters  there,  and  it  might  be  a  matter  of  doubt 
whether  it  gave  the  right  to  take  them.    But  the  deed 
describes  them  as  ''  all  those  sea-grounds,  oyster-layings, 
&c.  called  and  known  by  the  names  of  MiddUton  Hall  and 
PriUlewell  Priory  shores  or  sea-grounds;**  referring,  there- 
fore, to  shores  having  particular  names,  and  shewing  that 
those  are  the  same  shores  previously  granted.    Then  comes 
the  "  liberty  to  fish,"  &c.  and  even  if  that  was  unnecessary, 
still  it  cannot  be  construed  in  restriction  of  the  grant,  but  only 
in  explanation  of  the  intention  of  the  parties ;  as  was  laid 
down  in  the:  late  case  of  The  Earl  of  Cardigan  v.  Amu- 
tage  (a).    Then  the  exception  does  not  bear  at  all  upon  the 
case,  unless  with  respect  to  "  fish-royal/'  and  those  it  was 
necessary  to  except,  for  otherwise  they  would  have  passed 
with  the  fishery,  as  an  exception  always  implies,  that  but 
for  that  exception,  the  thing  was  before  granted.  •  Then,  as 
this  is  a  grant  of  the  soil,  the  remaining  question  is,  whether 
it  is  confined  to  the  800  acres  described  in  a  subsequent 

X«)  Ante,  vol.  iii.  iU. 
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part  of  the  deed.  It  is  a  well  known  and  sound  distinction, 
that  where  a  deed  in  the  first  instance  contains  words  suf- 
ficient  to  pass  the  property,  they  shall  not  be  affected  by 
subsequent  words  of  suggestion  or  affirmation,  even  though 
those  subsequent  words  may  be  wrong  in  point  of  descrip- 
tion :  so  here,  the  words,  ^'  which  said  sea-grounds/'  &c. 
describing  their  boundaries, ''  do  contain,  on  the  whole,  by 
estimation,  800  acres  of  land  covered  with  water,"  which 
are  a  mere  suggestion  or  affirmation,  and  which  may  be  true 
or  false,  cannot  vitiate  the  former  grant,  which  clearly  ex* 
.  tended  to  those  very  sea- grounds.  Then,  as  the  soil  between 
high  and  low  water  mark  is  granted,  it  is  granted  subject  to 
the  variations  made  in  it  by  corresponding  variations  in  the 
tide.  It  is  the  grant  of  a  shifting  soil,  and  the  accretion 
having  been  imperceptible,  it  is  clear,  upon  the  authority  of 
Rex  v.  Lord  Yarborough,  and  of  Lord  Hale*8  treatise  De 
Jure  Maris,  that  that  continued  to  pass  as  part  of  the  soil 
which  had  vested  in  the  grantee. 


SCRATTON 
9. 

Brown. 


Rule  absolute  for  a  new  trial;  the  amount  of  damages 
referred  to  a  gentleman  at  the  bar. 


COTTERELL  t».  HoBBY. 

Case  for  an   injury  to  plaintiff's  reversion.    The  first  First  count, 
.     ,  1        •  ^  •..•       .1  in  case,  for 

count  sUted,  that  at  the  time  of  commitUng  the  grievance,  injuring  plain- 
&c.  a  certain  close,  situate  &c.  was  in  the  possession  and  f™)*  reversion 

*,      r       1 .  -ir  "*  i*"°»  ^y 

occupation  of  one  Morgan,  as  tenant  thereof  to  plaintiff,  catting  and 
the  reversion  thereof  then  and  still  belonging  to  plaintiff,  ^^^Jhf.'from 
and  that  defendant  cut  eertain  branches  off  certain  trees  trees  growing 
then  standing  and  growing  upon  the  said  close.     Second  ^^^^^^  {„  ^^o- 

count,  trover  for  timber.  Plea,  not  guilty.  At  the  trial  before  y*^  ^or  the    . 
'  '        ^       ^  branches. 

Proof,  that  plaintiff  demised  the  land  to  a  tenant  bv  a  written  agreemeot,  not  produced ; 
and  that  defendant  carried  away  some  branches,  tne  value  of  which  was  noi  thewn : — 
Held,  that '  plaintiff  could  not  support  the  first  count  withotit  producing  the  written 
agreement;  but,  that  on  the  second  count,  he  was  entitled  to  nominal  damages. 


HOBAY. 


CASES  IN  THE  KING's  BSNCH, 

Garraw,  B.  ftt  the  last  Lent  assizes  for  the  county  of  Here* 
-v^v-^-^     jj^j^  JUargatif  the  person  named  m  the  declaration^  was 
V.  examined  on  die  part  of  the  plaintiff,  and  proved  that  he 

occupied  the  close  in  question  as  the  plaintiff's  tenant,  un- 
der a  written  agreement  (which  was  not  produced,)  and  that 
the  defendant  had  lopped  some  of  the  trees  growing  in  the 
close,  and  had  carried  the  branches  away.  No  evidence 
was  given  of  the  value  of  the  branches.  It  was  objected 
on  the  part  of  the  defendant  that  the  written  agreement 
mentioned  by  Morgan^  and  under  which  he  held,  ought  to 
have  been  produced,  and  that  in  the  absence  of  it,  there  was 
nothing  to  shew  that  the  reversion  in  the  trees  belonged  to 
the  plaintiff.  The  learned  judge  overruled  the  objection, 
and  the  plaintiff  obtained  a  verdict,  generally,  damages  5/« 

Campbell,  in  Easter  term,  obtained  a  rule  nisi  for  entering 
a  nonsuit,  upon  the  objection  taken  at  the  trial. 

W.  E.  Taunton  and  W.  O.  Russell  shewed  cause.  The 
.  evidence  of  Morgan  established  the  fact  that  he  held  the 
close  as  tenant  to  the  plaintiff,  and  that  was  sufficient  to 
maintain  the  action.  The  terms  of  the  tenancy  were  not  in 
issue ;  therefore  no  proof  of  them  was  required.  In  the 
absence  of  proof  to  the  contrary,  it  must  be  presumed  that 
the  trees  were  demised  with  the  close ;  and  if  the  trees  were 
excepted  out  of  the  demise,  that  was  a  fiict  for  the  defendant 
to  shew :  Doe  v.  Morris  (cc).  But,  at  all  events,  the  verdict 
is  supportable  upon  the  count  in  trover,  because  to  that  the 
objection  does  not  apply.  This  rule,  therefore,  must  be 
dischai^ed. 

Campbell,  contri.  The  count  in  trover  will  not  support 
the  verdict  It  was  a  general  verdict.  It  was  not  confined 
to  the  count  in  trover,  nor  was  that  count  relied  on  at  the 
trial ;  nor  was  there  the  slightest  evidence  of  the  value  of 
the  timber,  so  as  to  justify  an  award  of  5/.  damages.    Then, 

(a)  U  East,  887. 
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with  Vespect  to  the  first  count,  the  plaintiff  clearly  ought  to 

have  been  nonsuited.    It  was  proved  that  the  close  was 

held  under  a  written  agreement,  and  without  the  production 

of  that  document,  there  was  no  legal  evidence  that  the  trees       Hobbt. 

were  included  in  the  demise,  or,  consequently,  that  the  rever^^ 

sion  in  them  belonged  to  the  plaintiff;  and  if  the  trees  were 

excepted  out  of  the  demise,  the  result  is  the  same,  for  then 

the  form  of  action  ought  not  to  have  been  case,  but  trespass. 

In  either  view  of  the  case,  therefore,  this  rule  must  be  made 

absolute. 

Bayley,  J. — ^It  is  a  plain  rule  of  law  that  you  cannot 
give  parol  evidence  of  die  contents  of  a  written  agreement 
which  is  still  in  existence.  Here,  as  it  was  proved  that 
Morgan  held  under  a  written  agreement,  the  terms  of  his 
tenancy  could  only  be  proved  by  the  production  of  the 
agreement  itself;  therefore,  I  am  of  opinion  that  the  ver- 
dict is  not  sustainable  upon  the  first  count:  but  die  second 
count,  in  trover,  I  think,  does  sustain  the  verdict,  for  that 
count  was  sufficiently  proved  without  the  production  of  the 
agreement.  The  trees  equally  belonged  to  the  plaintiff 
whether  they  were  excepted  out  of  the  demise  or  not :  and 
as  the  defendant  cleaily  converted  to  his  own  use  some  of 
the  branches,  it  seems  to  me  that  the  pluntiff  is  entitled  to 
recover.  The  damages,  however,  must  be  nominal,  because 
no  value  was  proved;  therefore  let  the  rule  for  entering 
a  nonsuit  be  discharged,  and  the  damages  be  reduced  to  one 
shilling. 

HoLBOYD,  J.  and  Littlbdale,  J.  concurred. 
Ride  discharged,  and  the  damages  reduced  acoordmgly. 
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The  King  v.  The  Inhabitants  of  Hambledon. 

Where  several  ON  appeal  against  an  order  of  two  magistrates  for  removing 
corpVratelT"  John  Birdseye  from  the  township  of  fVUnetf,  in  Oxfords/lire, 
under  the  23  to  the  parish  of  HambUdoti,  in  Surrey^  the  sessions  con- 
haVe  a'com-  finned  the  order,  subject  to  the  opinion  of  this  Court  upon 
monpoorw   ,    the  following  case : 

house,  an  ap-  ^  -       ^ 

pointmeoc  of        In  the  year  1786  the  parishes  of  Brumley,  Chiddingfold, 

omsoT^ote  ^  I^^^ifold,  and  Hambledon,  were  incorporated  under  the 
parishes  odIv,  provisions  of  the  statute,  22  Geo.  3.  c,  83.  The  parishes 
Sernceas        ^^  Haskmere,  Shalford,  Saint  Martha,  Hascomb,   and 

governor  of      EUUad,  afterwards  took  the  benefit  of  the  same  provisions : 

such  a  poor*  ,  "     . 

hottse,  eveo      and  all  the  parishes  before  mentioned  became  incorporated 

a^Dofnt  ^  L  '"'^  united  parishes  under  and  for  the  purposes  of  that  sta- 
would  not  tute.  About  the  year  1787  a  very  large  house  of  industry 
ment'  for  the  ^^^  erected  by  contribution  of  all  those  parishes  upon  the 

SSG.3.  C.83,  waste  of  the  manor,  in  the  parish  of  Hambledon,  as  the 
does  not  con-  ^  .  .        .        -  '  <.    ,      . 

stitate  the       most  convenient  situation  for  the  purposes  of  the  incorpo^ 

office  of  go-  i^atiQQ^  Xo  this  house  paupers  from  all  the  united  parishes 
vemorapub-  .  . 

lie  office,  and  were  sent  by  those  parishes  respectively,  as  occasion  re- 
cbac  nothing*  quired,  and  were  maintained  separately,  at  the  expense  of 
in  the  act  con-  the  respective  parishes  to  which  the  paupers  severally  be* 
alter  or  afiect  longed.    For  the  management  of  this  general  house  of 

the  settlement  industry,  and  the  employment  of  all  the  classes  of  paupers 
of  any  person.    ,        .  -  .       T        . 

therein,  a  governor  was  from  time  to  time  appointed,  under 

the  powers  of  the  statute.  In  the  year  1820,  John  Birdsejfe, 
who  had  gained  a  settlement  at  Witney,  in  Oxfordshire,  be- 
fore the  date  of  the  statute,  was  appointed  governor  of  the 
house  of  industry,  by  an  order  in  the  following  form : — 
''  Surrey  sessions.  We,  two  of  his  Majesty's  Justices  of 
the  peace  for  the  county  of  Surrey,  acting  for  the  hundred 
of  Godalming,  in  the  said  county,  do  hereby  appoint  John 
Birdseye,  of  Hambledon,  to  execute  the  office  of  governor 
of  the  poor,  for  tlie  parish  of  Hambledon,  within  the  said 


The  King 

V, 
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hundred,  for  one  year/  to  be  computed  from  the  week  of 
Easter  now  last  past,  to  which  he  has  been  recom- 
mended at  a  public  meeting,  holden  the  29th  day  of  March 
last,  pursuant  to  the  directions  of  the  statute  passed  in  the         '^^^ 

Xnbabitahts 

22  Geo.  3,  for  the  better  relief  and  employment  of  the  poor.  of 

Given  under  our  hands  and  seals  this  6th  day  of  April,  1 822,  Hambledok. 

G.  fV.  O.,  J.  M"     Under  this  appointment  he  served  the 

said  oiEee  of  governor  for  three  years  in  succession,  upon 

the  same  terms,  and  during  that  time  resided  in  the  parish 

of  Hambledon.    The  questions  for  the  opinion  of  the  Court 

are^  whether  John  Birdseye  was  duly  appointed  to  a  public 

annual  office,  according  to  the  provisions  of  the  statute ;  ' 

and  whether,  by  his  service  of  such  office  in  the  parish  of 

Hatnbledon,  he  gained  a  settlement  there. 

G.  R.  Cross,  in  support  of  the  order  of  sessions.  Two 
objections  will  be  raised  to  this  settlement.  First,  that  the 
office  of  governor  of  the  poor  is  not  a  public  annual  office 
within  the  meaning  of  the  statute  3  and  4  ff^.  S.  c.  1 1.  s.  6; 
and  second,  that  by  the  provisions  of  the  statute  22  Geo.  3. 
c.  83.  8.  39,  no  settlement  can  be  gained  by  serving  any 
such  office  under  that  statute.  As  to  the  first,  the  statute 
22  Geo.  3.  c.  1&,  expressly  describes  the  situation  of  the 
governor  as  an  office;  such  an  office  can  hardly  be  denied 
to  be  public  in  its  nature :  and  it  is  clearly  annual  by  the 
very  terms  of  the  appointment.  The  appointment  is,  indeed, 
for  one  year,  to  be  computed  from  a  by-gone  day,  but  the 
pauper  served  three  years  in  succession  under  it,  upon  the 
same  terms,  so  that  there  was  a  continuous  service  for  three- 
years,  at  the  same  rate  of-  payment,  and  under  the  same 
original  appointment.  Secondly,  section  39  of  the  statute 
enacts,  "  that  nothing  therein  contained  shall  extend,  or  be 
construed  to  extend,  to  alter  or  affect  the  settlement  of  any- 
person  or  persons  whomsoever,  or  to  give  any  illegitimate' 
child,  who  may  be  bom  in  any  poorhoase  or  workhouse,' 
established  under  the  authority  of  this  act,  a  settlement  in 
the  parish  or  place  in  which  such  poorhouse  or  workhouse 
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1825.       kbaU  be  sttaatMly  bat  every -juupb  child  nhall  be  considered 
^"^^^^^      aa  settled  iq  t)ie  parish  qir  place  to  which  the  mother 

Tll«»  If  iff  MA 

^  belonged/'  Now  it  is  perfectly  clear  that  that  claAse  was 
Tbe         intended  to  apply  exclusively  to  paupers  residing  as  auch  in 

of  the  poorhouse^  and  not  to  comprebenci  the  servants  or  offi^* 

HAaiBLSDOJi.  cers  belonging  tot  the  eatablishnient.  .  That  seems,  plain 
from '  the  provision  respecting  illegitimate  children,  and 
from  a  similar  provision  in  the  former  statute  of  9  Oeom  1. 
«•  7*  s.  4,  which  enacts,  **  that  no  poor  person  or  persoosi 
his,  her,  or  their  apprentice,  child,  or  chiVirei:^  shall  acquhm 
a  settlement  in  the  parish,,  town,  or  place,  to  whidb  he,  sh^ 
or  they  are  removed  by  virtue  of  this  act."  The  object  of 
both  these  enactments  is  the  same,  and  seems  evidently  to 
apply  exclusively  to  persouj^  brojught  into  the  parish  com- 
pulsorily,  and  not  to  persons  situated  as  this  pauper  was. 
Updn  both  pointp,  t}ierefor$,  it  is  submitt^,  that  the  order 
ofsessioQa^mnst  be«oonfirmed.f    - 

Nolan,  i^Gotti',  :  Thetm  is.  a  third  olijection,  namely,  that 
this  was  not  a  valid  {ipp^tqie^t.  The  pauper  was  ap- 
poipited  ffH;.  one  of  the  incorpof ated  parishes ;  he  ought  to 
have  been,  appoii^ted^  for  the.m  all.  That  is  clearly  a  fatal 
objection.    (Here  the  Court  stopped  him); 

•»  •  . 

.  Batley,  J.* — The  la^t  objection  is  decisive  of  the  qise  \ 
the  appointment  for  one  parish  is  clearly  bad.  <  But  it  seema 
|o  me  that  the  other  objections  are  fatal  als^.  It  has  been 
lieipided  that  die  situation  of  master  of  a  workhouse  is  not 
a  public  office,  unless  it  is  so  constituted  by  an  act  of  par- 
liament; ££Jt.  y.  Mersham  (a);  consequently,  previous  to 
the  passing  of  the  2^  Geo.  3.  c.-BS,  no  service  in  such  a 
situ^on  coujd  have  conferred  a  settlement.  ,  It  is  true,  that 
statute  calls  it  an  office,  but  the  59th  seeticn  prpvid/^a  that 
nothing  contained  in  tfa^  stfUute  ^h$dl  a(^  op  affect  the 
settlementof  any  person;  tberefere^itleaves*the  o^ejnst 
what,  it  waa  before^  mnl  i^  setdemeat  cannot  be  g^ed  by 

(o)  rEait,  16r. 
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service   under   it.     Upon  all  these   grounds,  therefore,  it 
seems  to  me,  that  the  order  of  sessions  ought  to  be  quashed. 


The  King 

V, 


HoLROTD,  J:  and  Littledale,  J.  concurred.  -      ^*^® 

iKHAniTANTS 

of 
Order  of  sessions  quashed.       Hamdledon. 


The  King  v.  William  Boldero,  Clerk. 

On   appeal  by   the   Reverend    WUliam  Boldero,  clerk,  vvherc  the 
against  a  rate  made  for  the  relief  of  the  poor  of  the  parish .  tithes  of  a  pa- 
of  Carlton  cum  fVillingham,  in  the  county  of  Cambridge,  tinguished  by 
the  sessions  confirmed  the  rate  subject  to  the  opinion  of  this  ^^t  of  parlia- 

_         ,  1      /.  11       •'  •  ment,  and  in 

Coiirt  upon  the  following  case: —  ]iea  thereof 

The  appellant  in  his  notice  stated  the  ground  of  his  ap-  ^''*®*"  annual 
'^'^       -  .  com  rents  ^S' 

peal  to  be,  that  he  was  assessed  for  property  which  by  law  suing  out  of 
was  not  rateable,  viz.  the  sum  of  42«/.  145.  7id.  for  com  Ij^^tV ^ere 
rents  as  compositions  for  tithes.    In  the  year  1799  an  act,  substituted, 
which  is  to  be  considered  as  part  of  the  case,  was  passed  for  rector  quar- 
inclosing  the  said  parish  of  Carlton  cum  Wiliifigham,     From  ^®''^y»  '^"^  .^ 

'  r  •         1  -i  Ml  power  of  dis- 

the  time  of  passing  the  said  act  until  the  present  rate  was  tress  and  sale 

made,  neither  the  appellant  (who  for  some  years  has  been  ^  nl-^H^^" 
the  rector  and  an  inhabitant  of  the  parish)  nor  his  prede-  that  the  money. 
cessors  had  been  rated  for  the  com  rents  except  twice,  wasra'ieable 
One  of  which  rates  made  in  1816  was  appealed  against  and  to  the  poor  in 
quashed  by  consent  on  account  of  the  informality,  and  the  the  rector. 
.other  of  which  made  in  1817  (being  appealed  against)  was 
quashed  upon  hearing  by  the  Court  of  Quarter-Sessions, 
who  refused  a  case  to  the  respondents  for  the  opinion  of 
the  Court  of  King's  Bench.     If  the  Court  should  be  of 
opinion  that,  the  said  com  rents  are  by  law  rateable  the 
order  of  sessions  is  to  stand,  but  if  not  then  the  rate  to  be 
amended  by  sti'king  out  the  said  sum  of  422/.  14$.  7 id.  (a). 
In  the  year  17999  the  act  of  parliament  mentioned  in  the 

(d)  There  was  another  question  stated  in  the  case,  but  not  being  the 
subject  of  argument  nor  of  adjudication,  it  is  unnecessary  to  state  it. 

VOL.  VI.  P  P 
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case  was  passed  for  the  purpose  of  inclosing  the  parish  of 
JT^'^JT^       Carlton  cum  Willinghamj  and  exonerating  the  same  from 
9.  tithes  by  a  com  rent  to  be  payable  for  the  same«  in  which 

act  is  a  clause^  which,  after  reciting,  that  it  had  been  agreed 
that  the  tithes  of  the  s^id  parish  should  cease,  and  that  in 
lieu  thereof  certain  yearly  sums  of  money  should  be  paid  to 
the  rector,  directed  the  commissioners  therein  named  to 
ascertain  the  annual  value  of  the  lands  in  the  parish  subject 
to  tithes,  and  also  what  yearly  sum  would  be  equal  to  one 
fifth  of  the  value  of  the  arable  lands,  8cc.,  and  also  to  ascer- 
tain the  proportions  of  the  said  yearly  sum  to  be  charged 
on  each  proprietor's  estates  a$  a  yearly  rent  payable  thereout, 
'  to  the  rector  in  lieu  of  the  tithes,  and  should  set  forth  the 
several  particulars  so  ascertained  by  their  award;  and  by 
the  same  clause  the  rector  is  empowered  to  distrain  for 
nott-payment  of  the  same.    By  the  next  clause  a  mode  is 
directed  of  re-ascertaining  the  com  rent  according  to  variatiim 
in  the  price  of  wheat  by  referees  to  be  appointed  by  the  Court 
of  Quarter-Sessions.      The   clause  following  directs,  that 
all  tithes  arising  and  growing  due  in  the  parish  should  cease 
and  determine  from  the  commencement  of  the  payment  of 
the  com  rents.  The  commissioners  by  dietr  award,  which  was 
executed  the  following  year,  ascertained  the  amount  of  the 
corn  rent  to  be  charged  on  all  the  lands  in  the  parish  to  be 
250L  45.  Gd,  and  that  5s.  S^d.  was  the  average  price  of  a 
bushel  of  wheat  within  the  county  of  Cambridge  for  the 
preceding  twenty-one  years,  and  they  directed  the  value  of 
certain  specific  quantities  of  wheat  to  be  issnii^  and  paid 
out  of  each   allotment   made   to  the  several  proprietors. 
After  which  the  allotment  proceeded  as  follows : — "  Which 
said  yearly  rent  or  annual  sum  of  260/.  4s.  6d.  is  by  the  said 
act  charged  upon,  and  directed  to  be  issued  and  payable 
out  of  all  the  said  lands  and  grounds  in  and  by  the  said  act 
mentioned  to  be  divided,  allotted,  and  enclosed,  and  exone- 
rated from  tithes  respectively,  in  such  proportions  at  such 
times,   in   such  manner,  and  under,  and  subject  to  such 
variations  and   appointments,  and   with  such  powers  and 


XBIKITY  T£RMy  SIXTH  GEO.  IV. 

remedies  for  recovering  and  enforcing  the  payment  thereof^ 
as  in  and  bj  the  said  act  is  expressed  and  provided ;  and  for 
the  better  and  more  effectually  securing  the  due  and  r^ular  «. 

inyment  of  the  said  yearly  rent  or  annual  sum  of  250/.  4s.  6d.     Boldsro. 
to  the  said  D.  B*  and  his  successors,  rectors  at  Carlton 
cum  fVUlingham  aforesaid,  we  the  said  commissioners,  in 
further  pursuance  of  the  directions  of  the  said  act,  do  here- 
by charge  asd  make  chargeable  all  and  every  the  lands, 
hereditaments,  estates,  and  premises  of  all  and  each  of  the 
said  several  proprietors  of  lands  and  estates  in  the  said  parish 
of  Carlton  cum  WUUngham  aforesaid,  which  are  by  the  said 
act  intended  to  be  divided,  and  inclosed,  and  exonerated  from 
tithes  respectively,  with  the  yearly  payment  and  discharge  of 
the  said  several  sums  of  money  set  opposite  to  dieir  respec* 
tive  names  in  the  schedule  next  hereunder  written.    (Here 
followed  the  schedule  of  proprietors,  with  the  quantity  and 
value  of  their  estates,  and  the  quantity  of  wheat  and  amount 
of  money  payment  to  be  made  from  each  estate  in  respect 
of  the  tithes).   Which  said  several  sums  so  as  above  charged 
and  made  payable  by  and  out  of  each  specific  part  of  the 
several  lands  and  estates  of  the  several  and  respective  owners 
and  proprietors  whose  names  are  in  the  above  schedule 
mentioned  and  ascertained,  we  do,  in  further  pursuance 
of  the  directions  of  the  said  act,  hereby  order,  direct,  and 
appoint  and  award  shall  be  paid  and  payable  to  the  said 
D.  B.  and  his  successors^  rectors  of  Carlton  cum  Willing- 
ham,  at  the  rectory  house  of  the  said  parish,  by  four  equal 
quarterly  payments  in  every  year,  on  the  several  days  and 
times  following,  8cc.,  with  such  remedies  and  powers  for 
recovering  and  enforcing  the  payment  thereof,  and  apportion- 
ing the  same  rent  upon  a  division  of  the  lands  and  grounds 
charged  with  the  payment  thereof  by  sale  or  otherwise.  Sec. 
as  in  and  by  the  said  act  is  mentioned  and  provided  and 
declared  concerning  the  same." 


tiolan  and  H.  C.  Robinson,  in  support  of  the  order  of 
sessions,  were  stopped  by  the  Court, 

p  p  2 
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.  Marryat  and  Gurney^  cootii.  The  question  for  the  de- 
cision of  the  Court  is,  whether  the  com  rents  when  paid 
into  the  hands  of  the  rector  in  lieu  of  tithes  are  rateable  to 
BoLDERo.  jjjg  relief  of  the  poor.  It  is  submitted  that  they  are  not,  on 
either  of  two  grounds,  first,  that  by  operation  of  the  statute 
referred  to  in  the  case,  the  tithes  must  be  considered  as  let 
for  a  term  of  years  to  the  occupiers. of  the  lands,  and  there- 
fore, according  to  decided  cases,  are  rateable  in  the  hands  of 
the  latter  only ;  or  second,  that  they  are  to  be  considered  as 
reiUs  issuing  out  of  lands,  in  which  case,  as  rents,  they  are 
not  rateable.  Now,  first,  by  the  operation  of  this  act,  cer- 
tain corn  rents  are  payable  to  the  rector  by  the  occupiers  of 
the  lands  in  lieu  of  tithes  for  a  certain  number  of  years,  during 
which  no  variation  is  to  be  made  in  the  amount.  •  The  act 
therefore  may  be  construed  as  a  lease  of  the  tithes.  Where 
the  parson  leases  his  tithes,  his  liability  to  be  rated  ceases, 
although  the  rule  would  be  otherwise  if  he  merely  lets  by 
parol,  and  allows  the  tenant  of  the  land  to  retain  them.^  In 
Rex  V.  Lambeth  (a)  the  parson  let  the  titbes,  and  the  lessee 
allowed  the  occupiers  of  the  land  to  retain,  and  the  Court 
held  that  the  farmers  of  the  tithe  were  to  be  rated,  but  they 
added,  "  It  is  true  it  might  be  otherwise  if  an  underlease 
had  been. made  thereof."  There  is  some  slight'difference 
between  the  language  of  the  43  Elh.  c.  2.  and  the  General 
Highway  Act,  IS  Geo.  3.  c.  7S.  s.  34. ;  but  in  Rex  v.  Tie 
Justices  of  Buckinghamshire (h),  the  Court  doubted  whether 
a  rector  who  lets  his  tithes  even  by  parol  to  the  occupiers 
of  lands  in  respect  of  which  the  tithes  arise,  and  receives 
a  half-yearly  composition  in  the  nature  of  rent,  can  be  con- 
sidered as  an  occupier  of  tithes  within  the  meaning  of  the 
H  igh way  Act.  Since  then  the  case  of  Chat/ield  v.  Rusion  (c) 
has  been  decided,  in  which  a  corn  rent,  had  been  given  to 
the  vicar,  under  an  inclosure  act,  in  lieu  of  tithes, ''  free  and 
clear  of  all  rates,  taxes,  and  deductions  whatsoever,"  and  the 
Court  held,  that  by  operation  of  those  words  the  vicar  was 

(a)  8  Mod.  61.    S.  C.  1  Stra.  555.        (6)  Ante,  vol.  ii.  689. 
(f)  Ante,  vol,  v.  675, 
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exempted  from  the  poor's  rate.    It  is  true  that  in  the  present 

case  the  act  of  parliament  does  not  contain  such  express     _,    _ 

.  ...  -     The  King 

words  of  exemption,  but^  as  it  is  manifest  that  the  object  of  «. 

the  act  was  to  give  the  clergyman  a  compensation  in  lieu  of  Boldero. 
tithes,  which  being  fixed  and  permanent  in  amount,  it  must 
be  understood  that  the  money  when  paid  was  to  be  free 
from  any  deductions  in  the  shape  of  rate.  Assuming  it, 
however,  to  be  doubtful  whether  this  construction  can  be 
given  to  the  act,  then,  secondly,  at  all  events,  it  is  clear  that 
these  are  rents  issuing  out  of  lands,  and  are  therefore  not 
rateable.  Strictly  and  technically  speaking  these  are  rents. 
The  act  of  parliament  studiously  calls  them  rents;  and  from 
the  manner  in  which  they  are  to  be  first  ascertained  and  then 
apportioned  amongst  the  land-owners,  they  possess  every 
character  of  rents  both  in  name  and  substance.  The  act  of 
parliament  directs  the  commissioners  to  ascertain  the  annual 
value  of  the  lands  in  the  parish  subject  to  tithes,  and  also 
what  yearly  sum  would  be  equal  to  one-fifth  of  the  value  of 
the  arable  Itods,  8cc.  and  also  to  ascertain  the  proportions 
of  the  said  yearly  sum  to  be  charged  on  each  proprietor's 
estates  as  a  yearly  rent  payable  thereout  to  the  rector  in  lieu 
of  tithes.  Nothing  can  be  more  express  and  unequivocal 
than  this.  Instead  of  his  having  to  look  to  the  land  as  here- 
tofore for  the  payment  of  his  tithes,  the  legislature  gives  the 
rector  a  com  rent  as  an  equivalent.  But  the  act  does  not 
stop  there,  for  a  power  is  given  to  the  rector  of  enforcing 
the  payment  of  the  com  rents  by  distress  and  sale,  so  that 
he  stands  precisely  on  the  same  footing  with  a  landlord. 
The  commissioners,  in  estimating  these  com  rents,  look  to 
the  value  of  the  land,  not  merely  with  respect  to  the  net 
rent  paid  by  the  tenant,  but  the  value  of  it  subject  to  such 
levies  and  payments  to  which  he  would  by  law  be  liable. 
He  would  be  liable  to  the  poor's  rate,  and  in  this  would  be 
included  the  rate  payable  in  respect  of  the  tithes.  This  was 
the  principle  recognized  in  Kex  v.  The  Hull  Dock  Com" 
pany  (a).    The  com  rents,  therefore,  thus  secured  to  the 

(a)  Ante,  vol.  v.  359. 
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rector  in  lieu  of  tithes  are  ascertained  with  reference  to  the 
amount  of  poor's  rate  which  the  tenant  would  have  to  pay 
for  his  land^  inclading  the  value  of  the  tithes  and  the  poor's 
BoLDERo.  rate  thereon.  The  rector  would  not  have  an  equivalent  if 
he  was  still  liable  to  tithes ;  but  as  the  commissioners  ascer^ 
tain^  the  value  of  the  land  subject  to  the  payment  of  the  poor 
rate,  it  is  clear  that  the  rector  cannot  be  rateable.  They 
relied  on  Rex  v.  Toms  (a),  and  endeavoured  to  distkigmsh 
the  present  case  from  Lowndes  v.  Home{]b)  and  Rann  v. 
Pickering  (c). 

Bay  ley;  J. — It  is  perfectly  clear  that  by  the  43  Elit.  c.  2. 
the  parson,  or  vicar,  is  rateable  to  the  poor  in  respect  of  his 
tithes^  and  that  for  that  purpose  it  is  not  necessary  to  shew 
that  he  is  an  occupier  of  lands  in  the  parish.  The  questioD 
in  this  case  arises  upon  an  act  of  parliament  which  passed 
in  the  39  Geo,  3.  Before  that  time  the  cases]  referred  to  of 
"Lowndes  ▼.  Home,  Rex  v.  Toms,  imd  Rann  v.  Pickering 
were  decided.  The  short  principle  to  be  collected  from 
those  cases  is,  that  if,  by  an  inclosure  act,  a  sum  of  money 
is  given  to  the  rector  or  vicar  in  lieu  of  tithes,  the  money  so 
substituted  will  continue  rateable  to  the  poor,  on  the  same 
principle  that  the  tithes  themselves  were  before,  unless  there 
are  express  words  of  exemption  in  the  act  to  remove  that 
rateability.  Now  in  this  case  there  are  no  express  words  to 
that  effect.  But  it  is  contended,  that  from  the  provisions  of 
this  act  we  may  collect  it  to  have  been  the  intention  of  the 
legislature  that  the  sums  of  money,  when  paid  to  the 
rector  in  lieu  of  tithes,  were  to  be  exonerated  from  the 
payment  of  poor's  rate.  Upon  looking,  however,  to  the 
language  of  the  act,  and  the  nature  of  the  subject,  I  draw  ft 
very  different  inference.  I  am  of  opinion  that  the  intention 
of  the  legislature  as  expressed  by  the  act  was,  that  the  coro 
rents  shduld  be  liable  to  the  same  burdens  to  which  th^ 

(a)  1  Doug.  401.  {b)  3  Sir  W.  Bl.  1S58.     1  Bo«,  156,  pi.  156. 

(c)  1  Bott,  169.  pi.  190.    See  He*  V.  The  Buhop  of  Rochester,  12 
East,  353. 
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Utiles  in  lieu  of  which  they  are  Bubatituted  would  have  been 
previously  liable  in  the  hands  of  the  rector.  I  do  not  look 
to  the  name  by  which  the  substituted  payment  is  called, 
though  it  may  be  designated  by  the  name  of  rent.  The 
thing  itself  is  described  to  be  a  yearly  rent  given  in  lieu  of 
tithes,  but  it  is  not  entitled  to  the  legal  character  of  rent  to 
all  intents  and  purposes.  In  the  ordinary  sense  rent  is  issur 
able  out  of  land,  and  payable  to  the  proprietor  of  the  land, 
in  respect  of  which  certain  rights  and  remedies  are  given  by 
law.  This,  however,  is  merely  a  money  payment,  and  the 
act  of  parliament  makes  certain  provisions  as  to  the  mode 
by  which  it  shall  be  recovered,  which,  it  is  true,  puts  the 
rector  on  the  same  footing  as  a  landlord,  with  respect  to  his 
right  of  recovery  and  enforcing  the  payment  of  rent ;  but  let 
us  see  whether  there  is  any  thing  in  this  act  from  which  it 
can  be  inferred  that  it  is  to  be  exempt  from  the  payment 
of  poor's  rate.  The  statute  enacts  that  all  the  tithes  shall 
cease  and  be  extinguished,  and  that  in  lieu  thereof  certain 
yearly  rents  or  sums  of  money  shall  be  paid  to  the  rector  in 
the  manner  thereinafter  mentioned.  Now  that  which  is 
paid  to  the  rector  must  in  his  hands  be  liable  to  the  same 
burdens  to  which  the  tithes  for  which  it  is  substituted  would 
have  been  before  liable.  The  tithes  would,  but  for  the 
passing  of  this  act,  have  been  liable  to  rates,  and  therefore 
primi  facie,  the  sum  payable  to  the  rector  in  lieu  thereof 
ought  to  contribute  to  the  poor's  rate  also.  And  then 
comes  that  upon  which  the  stress  of  the  argument  rests, 
namely,  that  the  commissioners  ''  shall  ascertain  and  deter* 
nine  the  annual  value  of  the  lands  in  the  parish  subject  to 
tithes,  and  also  what  yearly  sum  shall  be  equal  to  one  fifth 
of  the  value  of  the. arable  lands,  and  also  shall  ascertain 
and  determine  the  proportions  of  the  said  yearly  sum  to  be 
charged  on  each  proprietor's  estates,  as  a  yearly  rent  payable 
thereout  to  the  rector  in  lieu  of  the  tithes."  It  is  said  that 
in  ascertaining  the  annual  value  of  the  lands,  the  commis- 
sioners must  be  considered  as  deductmg  the  amount  of  the 
poor  rate  to  which  such  lands  would  be  liable,  and  therefore 


The  Kino 
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inasmuch  as  the  rector  will  thereby  get  so  much  less  in 
yearly  payment  by  this  mode  of  calculation,  he  is  not  liable 
9.  to  contribute  to  the  poor  rate  in  respect  of  that  yearly  sum. 

fioLDERo.     j^  however,  do  not  see  the  force  of  that  ai^ument.    In 
ascertaining  the  value  of  land  for  the  purpose  of  rating,  the 
rule  is  not  to  deduct  the  whole  of  the  poor. rate  but  an 
aliquot  part  only.  .  Before  the  passing  of  this  act,  the  land 
in  the  parish  would  be  liable  to  the  payment  of  a  certain 
amount  of  poor's  rate,  part  of  which  would  be  paid  by  the 
occupiers  of  the  land,  and  the  remainder  by  the  rector  in 
respect  of  his  tithe.     I  agree  that  in  estimating  the  value  of 
the  land  for  the  purpose  of  rating,  the  amount  of  poor  rate 
payable  by  the  tenant,  and  also  by  the  rector  for  his  tithe,  is 
deducted,  and  that  upon  the  residue  of  the  valuation  the 
apportionment  of  the  rate  is  made.    But  in  making  that  de- 
duction, the  amount  of  property  which  remains  rateable,  as 
respects  the  tenant,  has  relation  only  to  the  amount  of  poor 
rate  whichhe  would  have  to  pay, but  that  portion, in  respect 
of  which  the  rector  would  have  to  contribute,  remains  still 
liable  to  be  rated  in  his  hands.     For  instance,  if  the  whole 
annual  value  of  the  land  be  500/.  and  the  taiaafs  poor  rate 
amounts  to  100/.,  and  the  rector's  to  20/.,  the  whole  ISO/*  is 
deducted  and  the  residue  is  rated  in  the  hands  of  the  tenant, 
but  still  the  rector's  20/.  continues  rateable,  for  otherwise 
the  tenant  would  have  to  pay  the  rector's  rate,  which  is  not 
the  case.     I  therefore  think  that  the  terms  on  which  the 
commissioners  are  to  ascertain  the  annual  value,  of  the  land 
do  not  at  all  vary  the  obligation  of  the  rector  to  contribute 
to  the  poor's  rate  in  respect  of  the  annual  sum  he  receives 
in  lieu  of  tithes.     If  he  had  intended  to  exempt  himself 
from  the  payment  of  the  poor's  rate  upon  these  com  rents, 
he  should  have  made  his  bargain  for  that  purpose  at  the 
time  the  act  was  in  contemplation  ;  but  there  is  not  a  single 
expression  in  the  act  which  indicates  an  intention  to  exempt 
him   from  his  liability  to .  contribute  to  the  parish  rates. 
Here  the  money  payment  stands  exactly  on  the  same  footing 
that  the  tithes  in  kind  would  have  stood  before  they  were 
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extinguished,  and  therefore  I  think  that  the  money  payable 
to  the  rector  in  lieu  of  tithes  is  rateable  in  the  hands  of  the 
rector  in  the  same  way  as  the  tithes  themselves  would  have  9. 

been,     I  am  of  opinion  that  the  sessions  have  done  right  in      Boldbro. 
confirming  the  rate. 

HoLROYO,  J. — lam  also  of  opinion  that  the  sessions 
have  done  right  in  confirming  the  rate  upon  these^  which  are 
called  cora  rents,  or  annual  sums  of  money,  paid  as  a  com- 
position to  the  rector  in  lieu  of  tithes.  .  I  take  it  to  be  an 
unquestionable  proposition  of  law,  not  only  that  tithes  in  the 
han4«  of  a  clergyman,  but  that  compositions  in  lieu  of  tithes 
are  rateable  to  the  poor.  But  it  is  said  in  this  case  that  the 
occupiers  of  the  land  are  to  be  considered  as  the  occupiers 
of  the  tithe  upon  lease,  and  that  the  money  which  they  pay 
to  the  rector  eo  nomine  as  rent,  is  exempt  from  poor's  rate 
in  the  hands  of  the  rector.  Undoubtedly,  rent  reserved  by 
a  landlord  from  land  occupied  by  his  tenant  is  not  rateable 
to  the  poor,  but  it  does  not  follow  that  because  such  rent  is 
not  within  the  operation  of  the  statute  43  Eliz.  c.  2.  there- 
fore a  compensation  in  lieu  of  tithes  is  not  rateable,  though 
it  may  be  called  by  name  a  rent.  As  a  general  proposition 
of  law,  a  compensation  in  lieu  of  tithes  is  rateable ;  and  I 
think  the  occupier  of  the  land  who  pays  the  composition  is 
not  to  be  considered  as  having  a  rateable  occupation  of  the 
tithes  though  he  is  allowed  to  retain.  By  this  act  of  parlia* 
ment  the  tithes  of  the  parish  are  expressly  extinguished,  and 
therefore  whatever  question  might  arise,  if  the  tithes  still 
continued  to  exist  and  remain  in  the  hands  of  the  landholder, 
he  paying  an  annual  rent  to  the  rector,  as  to  whether  the 
latter  or  the  former  would  be  liable  to  the  rate,  does  not 
now  arise.  An  obligation  is  here  imposed  upon  the 
occupiers  of  the  land  to  pay  the  rectors  a  certain  annual 
corn  rent,  which  is  expressly  stated  to  be  in  lieu  of  tithes. 
It  is  true  the  payment  is  called  an  annual  rent,  and  an 
express  power  is  given  to  the  rector  of  enforcing  the  pay- 
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ment  of  it  by  distress,  in  the  same  manner  as  rent  may  be 

recovered  as  between  landlord  and  tenant ;  but  it  does  not 
The  K1N6      /.  ,1  1^       ,  1  1 

t^.  follow  that   because  such  a  power  is   given,   the  money 

BoLDERa.  when  paid  is  to  be  exempt  from  the  payment  of  parochial 
rates.  I  think  the  general  rule  of  law  attaches  upon  a  com- 
pensation in  lieu  of  tithes,  and  that  although  it  be  called 
reiit,  still  no  exemption  arises  from  that  circumstance. 

LiTTiEDAtE,  J. — lam  of  the  same  opinion.  By  the 
statute  43  Eliz.  c.  2.  the  liability  to  pay  poor's  rates  attaches 
upon  every  parson  or  vicar  in  respect  of  his  tithes.  In  this 
case,  though  the  compensation  given  to  the  rector  is  called 
rent,  yet  inasmuch  as  it  is  given  in  lieu  of  tithes,  t  think  it 
is  as  much  rateable  under  the  statute  as  if  be  had  received 
the  tithes  in  kind,  unless  there  were  some  express  words  of 
exemption  in  the  local  act  of  parliament.  It  is  ui^d  diat 
these  are  called  rents,  and  inasmuch  as  rents  issuing  out  of 
land  are  not  by  law  the  subject  of  rate,  therefore  they  are  not 
rateable  in  this  case.  But  I  am  of  opinion  that  whatever 
this  act  of  parliament  calls  them  is  not  to  govern  the  question 
of  rateability ;  we  are  to  look  to  the  substance,  and  not  to 
the  name  of  the  thing.  In  common  parlance  these  payments 
are  calUd  com  rents,  but  it  does  not  follow  that  because  the 
word  **  rents''  is  used,  all  the  qualities  and  circumstances 
whidi  belong  to  the  legal  definition  of  a  rent  will  attach,  so 
as  to  exempt  them  from  rateability*  I  am  of  opinion,  tbere* 
fore,  that  these  coiir>ents,  being  expressly  substituted  in 
lieu  of  tithes,  without  qualification,  are  not  exempt  from 
poor^s  rate,  and  consequently  that  the  order  of  sessions  must 
be  confirmed. 

Order  of  sessions  confirmed. 
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Lewis  v.  Grif^th  Bowen  Jones. 

Assumpsit  upon  a  promissory  note  made  by  one  IV,  Wbereacre- 

W.  Jones,  for  \5Qi.  at  two  months  date  from  15th  March,  tg^JJ^^^^\^ 

182 1 1  payable  tp  the  defendant  or  order,  and  by  the  defendant  accept  a  com- 

indorsed  to  the  plaintiff.     Plea,  the  general  issue.    At  the  much  in  the 

trial  before  Garrow,  B.  at  the  last  LetU  Assizes  for  the  P?wnd  in  full 

.  of  bi8  demand, 

county  of  Hereford,  the  case  was  this: — ^The  defendant  m-  on  having  a 

dorsed  the  note  in  question  for  the  accommodation  of  his  ^hJ^debiorand 
brother,  fV.  W.  Jones,  who  was  indebted  to  the  plaintiff,  his  father,  and 
and  several  other  persons.  After  the  note  was  due  and  ceiveVajoinr 
dishonoured  by  the  maker,  the  defendant  was  applied  to  for  ^^^^  ^^\  ^}^^ 

__,,__  .,,  1,      ,11  ,.     composition 

payment.    The  defendant  said  he  would  call  and  settle  it,  on  his  debt: 

and  requested  that  in  the  meantime  the  plaintiff  would  ab«-  ^^^c^' ^rst, 

*  ^  ^  *^  ^      that  this  was 

Stain  from  law  proceedings  until  W.  W.  Jone^9  afiairs  an  accord  and 
could   be  investigated,  at  the  same  time  urging  that  the  [beoHzinal^ 

plaintiff  should  get  what  he  could  from  his  (defendant's)  debt,  and  that 
.       .  ,  ^1.1  ,1-     theindorscf  of 

brother  towards  payment  of  the  note.     In  answer  to  this  a  promissory 

proposition  the  plaintiff  sent  a  message  to  the  defendant  de»  ^^^^}^y  which 
.   .  ,  .  .  ,      .  .the  debt  was 

timing  to  have  any  niing  to  do  with  his  brother,  and  statmg  originally  se- 

that  he  should  look  to  the  defendant  alone  for  the  amount  uo^^^'^u^^op 

The  defendant  then  said  that  Mr.  Morgan,  an  andlioneer,  the  residue  of 

had  investigated  his  brother^s  affairs^  and  wa*  of  opinion  dem^d"  and 

that  his  effects  would  produce  five  shillings  in  the  pound  s^ond,  that 

,  o  *  parol  evidence 

for  all  the  creditors.     A  meeting  afterwards  took  place  be*  was  inadmis- 

tween  the  plaintiff  and  the  defendant,  when  the  latter  said  that  "^'®  ^^  '^®!^ 
^        ^  ^  '  ,  ,       that  the  plam- 

as  be,  the  plaintiff^  had  signed  an  agreement  for  a  composition  tiff  had  been 
of  55.  in  the  pound  on  the  amount  of  the  note,  he  would  not  ^LjI'^q  ^^q^. 
be  entitled  to  the  whole  of  the  debt,  but  that  he,  the  de*  position  deed 
fendant,  would  give  him  his  note  of  hand  for  the  remaining  sentation  of 
15J.  in  the  pound.     The  plaintiff  on  that  occasion  said,  he  Jt»  legal  effect, 
had  signed  the  agreement  for  a  composition,  on  the  under-*  indorser's  lia- 

standing  that  all  the  creditors  of  W.  W.  Jones  would  come  ***'*?:  "^ffn^- 
^  ^  ^         remam  still  m 

forward  and  sign  the  agreement  and  accept  the  composition,  force. 
but  as  they  had  not  done  so,  he  considered  th^  agre^ement 
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to  be  null  and  void.     The  witness  to  this  conversation  stated 
on  cross-examination  that  the  plaintiff  told  him  he  had  signed 
the  agreement  for  composition^  on  the  faith  of  the  defend- 
ant's promise  that  he  would  pay  the  remaining  155.  in  the 
pound.     In  answer  to  this  case,  it  was  contended  that  the 
debt  due  from  the  defendant  to  the  plaintiff  was  extinguished 
by  the  agreement  to  accept  a  composition  of  5s.  in  the 
pound  from  IV,  fV.  Jones.    It  was  proved  that  at  a  meet- 
ing of  fV:  fV.  Jones's  creditors,  held  on  HQth  May,  1824,  the 
plaintiff  signed  a  paper  to  the  following  effect: — ''  We,  the 
undersigned  creditors  of  William  Walter  Jones,  agree  to 
accept  of  five  shillings  in  the  pound  in  full  of  our  original  de- 
mands agttinst  him,  on  having  a  joint  note  from  him  and  his 
fether  William  Jones,  payable  in  twelve  months  from  the 
date  hereof."     It  appeared  that  on  the  footing  of  this  agree- 
ment,)^. W.  Jofies  and  his  father  gave  their  joint  note  of 
hand  to. the  plaintiff  for  5s.  in  the  pound  on  the  amount  of 
the  bill  in  question.     It  further  appeared,  that  at  the  meet- 
ing of  creditors  convened  for  the  pur{K)se  of  signing  the 
composition,'  Morgan  the  auctioneer,  stated,  as  agent  for 
W.  W,  Jones,  that  unless  all  the  creditors  signed  the  agree- 
ment, it  was  to  go  for  nothing,  and  that  the  defendant  would 
be  still  liable  upon  the  original  note  for  the  residue  of  the 
plaintiff's  debt  although  the  plaintiff  had  signed  the  agree- 
ment for  5s.  in  the  pound.     The  learned  judge  was  inclined 
to  think  that  the  agreement  for  a  composition  of  5s.  in  the 
pound  signed  by  the  plaintiff  was  an  extinguishment  of  the 
original  debt,  and  consequently  a  discharge  of  the  defendaut, 
but  he  left  it  as  a  question  of  fact  for  the  jury  to  say  whether 
the  plaintiff  had  not  been  induced  to  sign  under  a  fraudulent 
misrepresentation,  telling  them  that  if  any  delusion  had  been 
practised  upon  the  plaintiff,  the  agreement  would  not  be 
binding.    The  jury  found  their  verdict  for  the  plaintiff,  but 
credit  was  given  to  the  defendant  for  the  sum  paid  under  the 
composition  deed. .   In  Easter  term  last,  W.  E.  Taunton 
obtained  a  rule  nisi  for  a  new  trial  on  the  ground  that  the 
defendant  was  discharged  by  the  plaintiff  having  signed  the 


TRINITY  TERM,  SIXTH  GEO.  IV. 

agreement,  and  taken  the  joint  note  of  W,  TF.  Jones  and  his; 
father  in  satisfaction  of  the  composition. 

Russell  and  JR.  1^.  Richards  now  shewed  cause,  and  con- 
tended that  'as  the  plaintiff  had  been  induced  to  sign  the 
agreement  for  a  composition  under  a  representation,  first, 
that  the  defendant  would  still  continue  liable  on  the  note 
for  the  residue  of  the  debt,  and  second,  that .  the  agreement 
was  to  go  for  nothing  unless  all  the  creditors  signed,  he  was 
not  estopped  from  maintaining  the  present  action,  and  they 
relied  upon  Cooling  v,  Noyes  (a),  and  Thomas  v.  Courte- 
nay  (i),  and  cited  Cockshott  v.  Benneli  (c),  and  Stock  v. 
Mawson  (d).  The  jury  having  found  by  their  verdict  that 
the  plaintiff  had  been  induced  to  sign  in  consequence  of 
fraudulent  misrepresentations,  and  that  delusion  had  been 
practised  upoa  him,  the  agreement  for  a  composition  was 
void  as  against  him  ab  initio^  and  could  not  operate  to  dis- 
charge the  defendant  as  a  surety. 


Lewis 

V, 

Jones. 


fV.  JS.  Taufitoft^  (with  whom  was  Campbell)  contri,  was 
stopped  by  the  Court. 

.  Bayley,  J. — I  think  that  in  this  case  there  ought  ,to  be 
a  new  trial.  There. is  no  doubt,  that,  if  a  creditor  sign  a 
composition  deed  or  agreement,  by  means  of  which  other 
creditors,  are  induced  to  .sign,  and  there  is  a  surety,  who 
pledges  his  responsibility  for  the  payment  of  the. composi- 
tion, and  he,  the  creditor,  in  order  ;to  reserve  to  himself 
greater  advantage  and  put  himself  in  a  better  situation  than 
the  rest  of  the  creditors,  enters  uito  a  private  bargain  with  a 
third  person,  such  private  bargain  would  be  a  fraud  upon 
the  surety  and  void.  There  are  a  great  number  of  autho- 
rities to  prove  that  proposition.  Whether  in  the  case  of  a 
person  jointly  liable  in  the  character  of  surety,  and  the 
creditor  is  induced  to. sign  the  composition  deed  at  the 


(fl)  6  T.  R.  263. 
(c)  2  T.  R.  763. 


(6)  1  B.  and  A.  1. 
(d)  1  B.  and  P.  286. 
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1625.  instance  of  the  former,  upon  a  distinct  engagement  by  him 
^^^^'^^  that  he  will  make  up  the  diflPerence  without  calling  upon  the 
9.  principal   debtor   for   reimbursement,  and  the  creditor  is 

JoKBs.  thereby  prevailed  upon  to  forego  all  claim  upon  the  prin- 
cipal, such  an  arrangement  would  have  the  effect  of  con- 
tinuing the  responsibility  of  the  surety,  it  is  not  necessary 
in  this  case  to  decide,  because  it  has  not  been  left  to  the 
consideration  of  a  jury  whether  there  was  such  an  arrange- 
ment on  the  part  of  the  defendant;  and  the  evidence  does 
not  warrant  us  in  drawing  the  conclusion  affirmatively  that 
there  was  such  a  bargain.  The  principle  point  insisted 
upon  at  the  trial,  and  left  to  the  consideration  of  the  jury, 
was,  whether  the  plaintiff  was  induced  to  sign  the  agreement 
for  a  composition  upon  such  a  fraudulent  misrepresentation 
as  to  render  his  signature  absolutely  void.  A  party  is  al» 
ways  supposed  to  know  (and  it  is  his  bounden  daty  to  know, 
and  he  is  to  be  taken  to  know  at  his  peril,)  what  the  legal 
effect  and  operation  of  a  particular  instrument  signed  by 
him  will  be.  If  a  party  is  told  that  an  instrument  which  he 
sees  before  his  eyes,  and  signs  knowingly,  by  which  he  de- 
clares he  will  accept  5s.  in  the  pound  in  full  of  his  original 
demand  against  the  principal  debtor,  will  notoperate  as  a  com- 
plete discharge  of  the  debt,  I  do  not  think  such  information 
can  vary  the  legal  ^ect  of  his  signature. .  It  is  true  it  is  mis- 
information, but  that  misinformation  does  not,  as  it  seems  to 
me,  vacate  the  operation  of  his  own  act.  Here  there  are  two 
grounds  of  misrepresentation, — not  proved,  but  assumed ; 
first,  that  the  plaintiff  must  have  been  told  that  notwith- 
standing the  signature  of  this  paper  by  him,  th^  responsibility 
of  this  defendant  would  still  continue;  and  it  is  argued  that 
no  man  in  his  senses  would  have  consented  to  sign  the  agree- 
ment for  a  composition  unless  there  had  been  a  misrepre- 

.  sentation  to  him  in  that  respect.  Now  assuming  that  there 
had  been  such  a  misrepresentation  proved  in  evidence,  it 

^  would  only  have  been  a  mistateroent  of  the  legal  effect  and 
operation  of  the  paper;  and  I  for  one  am  of  opinion  that 
evidence  to  that  effect  could  not  be  admitted  in  the  case. 
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because  if  we  were  to  allow  evidence  of  that  description  in 
a  court  of  law,  no  written  document  could  ever  be  depended 
upon  as  expressing  the  meaning  of  the  parties;  and  persons 
who  had  signed  written  papers  would  be  continually  endea- 
vouring to  impeach  their  written  instruments  by  the  pro- 
duction of  evidence,  in  some  cases  true  perhaps,  but  in  a 
variety  of  instances  probably  false,  that  there  had  been  mis- 
representations made  to  them  as  to  the  legal  effect  of  what 
they  had  signed.  The  second  assumed  ground  of  mis- 
representation, is,  that  the  plaintiff  was  told  there  would  be 
no  risk  whatever  in  signing  the  agreement,  for  unless  all  the 
creditors  signed,  it  would  go  for  nothing,  and  would  be  void. 
Assuming  that  such  a  misrepresentation  had  been  made, 
still  in  my  opinion  the  argument  arising  from  it  ought  to  re- 
ceive the  same  answer  as  upon  the  first*  If  a  party  at  the 
time  of  signing  says,  he  will  sign  on  the  condition  that  all 
the  creditors  shall  come  in  on  the  same  terms,  and  annexes 
such  a  condition  to  his  siguature,  undoubtedly  it  would  be 
void  against  him  if  the  other  creditors  did  not  sign.  But 
if  he  sign  generally  and  without  condition,  it  appears  to  me 
that  he  is  not  at  liberty  afterwards  to  evade  the  effect  of  his 
signature  by  complaining  of  a  misrepresentation.  In  order 
to  see  whether  it  is  void,  we  must  look  at  the  document 
itself,  and  if  there  is  nothing  on  the  face  of  it  to  restrain  the 
general  operation,  we  must  give  it  its  legal  effect;  for  other- 
wise it  would  come  within  the  scope  of  the  first  ground  of 
pretended  misrepresentation,  and  open  the  door  to  the  ad- 
mission of  parol  evidence  to  vary  the  effect  of  a  written 
instmnient.  There  is  no  pretence  for  saying  that  at  the 
time  when  this  agreement  was  executed,  the  plaintiff  had 
stipulated  for  any  condition  as  applicable  to  his  signature, 
or  that  he  signed  it  upon  the  terms  and  conditions  that  it 
was  to  be  void  unless  all  the  other  creditors  came  in  and 
signed.  It  is  said  that  the  agreement  was  void  ab  initio  on 
the  ground  of  fraud  and  delusion.  I  think  not,  inasmuch 
as  it  imports  on  the  face  of  it,  that  the  plaintiff  would  ac- 
cept the  joint  note  of  the  father  and  the  original  debtor  as 
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a  composition  of  5s,  in  the  pound  in  full  of  bis  demand ; 
and  inasmuch  as  there  is  no  evidence  in  the  case  to  shew 
that  there  was  a  bargain  on  the  part  of  the  defendant  that 
he  would  continue  liable^  for  he  would  not  otherwise  be 
compellable  by  law  to  pay  for  the  original  debtor,  I  think 
the  rule  must  be  made  absolute  for  a  new  trial. 


HoLKOYD,  J.  was  of  opinion,  that  the  acceptance  of  the 
joint  note  of  the  father  and  the  principal  debtor,  under  the 
cotn position,  which  declared  that  the  plaintiff  had  consented 
to  take  5s.  in  the  pound  in  full  of  the  original  demand,  was 
a  complete  discharge  of  the  defendant's  liability,  and 
amounted  to  an  accord  and  satisfaction  of  the  original  debt. 


Little  DALE,  J,  concurred. 


Rule  absolute. 


Harper  v.  Charlesworth. 

The  actual  TRESPASS.  The  first  count  stated  that  defendant,  on 
crowu  land,  ^^  1^^  January,  1820,  and  on  divers  other  days  and  times, 
under  a  parol   &c.  broke  and  entered  >  certain  close  of  plaintiff  called  the 

license  from       ^      ?  •  •     • 

the  crown,  en-  Banks,  9,nd  a  certam  other  close  of  plamtiff,  called  the 
w^^polws"^  -rfWo^iwew/,  No.  1,5,  respectively  situate  in  the  parish  of 
sion  to  main-  Hanbury,  in  the  county  of  Stafford,  and  a  certain  other 
againsTa**"  close  of  plaintiff,  situate  in  the  parish  and  county  aforesaid, 
wrong-doer,      bounded  on  the  east  by  a  certain  road,  called  the  Marching- 

Payment  of  /-i,.>r         j         j  •        «  .     i    h^t  • 

a  nominal  rent  ^^^  ^"Jf  road,  and  a  certam  allotment  marked  JNo.  14,  m 
the*occMiir"'l  ^  c®''**in  award  of  certain  commissioners  appointed  by 
occupatiou  of  a  certain  act  of  parliament,  passed  A.  D.  1801,  for  inclosing 

the  land  by  ^ 

sporting  over  it,  and  taking  the  grass  b^a  servant,  constitute  sufficient  evidence  of  such 
actual  possession.  A  party  in  possessioD  under  such  circumstances  has  no  legal  title 
as  against  the  crown,  but,  iemble,  that  he  is  not  an  intruder  upon  the  crown. 

Where  a  public  footway  over  crown  land  is  extinguished  by  an  inclosure  act,  but  the: 
public  continue  for  twenty  years  afterwards  to  use  die  way;  such  user  is  not  evidence 
of  a  dedication  of  the  way  to  the  public,  unless  it  appears  to  have  had  the  consent  of 
the  crown. 
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the  forest  or  chase  of  Needwood,  towards  the  toest  and  north' 
west,  by  plots  4  and  16,  and  allotment  17,  and  road  A.,  men- 
tioned in  the  said  award,  towards  the  norths  by  allotmients 
17  and  18,  and  late  incToachments,  19,  £1,  and  22,  men- 
tioned in  the  said  award,  and  towards  the  touth^ast  and  south 
by  allotments  Id  and  14,  mentioned  in  the  said  award,  and 
towards  the  south^we$t  by  a  certain  other  road,  called  Wood* 
Toff€s  Cliff  road,  and  plots  14  and  16,  mentioned  in  the 
said  award,  trod  down  the  grass,  and  broke  the  fences. 
Second  count,  that  defendant  broke  and  entered  .five  other 
closes  of  plaintiff,  situate  in  the  latdy  disafforested .  forest 
of  IViseAvQod,  trod  down  the  grass,  and  broke  the  fences. 
Pleas,  .first,  not  guilty.  Second,  a  public  highway  into, 
durough,  over,  and  along,  the  closes  in  which  &c.  Third, 
that  the  closes,  in  the  last  count  mientioned,  were  the  soil 
and  freehold  of  defendant.  Fourth,  that  the.doses  in  which 
fcc.  were,  the  soil  and  freehold  of  the  King,  and  that  defend- 
ant, by  the  leave  and  license  of  the  Kmg,  committed  the 
said  supposed  trespasses,  in  the  first  count  mentioned. 
Replications,  taking  ibsue  upon  all  the  pleas,  with  a  new 
assignment  that  defendant  committed  the  trespasses  in  the 
declaration  mentioned  on  other  and  different  dccasions,  and 
for  other  and  different  purposes  than  in  the  second  and  last 
pleas  mentioned,  and  after  the  determination  of  the  leave 
and  license  in  the  last  plea  mentioned,  and  in  other  and  dif- 
ferent [parts  of  the  said  closes,  out  of  the  said  way,  in  the 
second  plea  mentioned,  8cc.  Rejoinder,  to  the  second, 
third,  and  last  pleas,  a  similiter :  as  to  the  new  assignment, 
defendant  suffered  judgment  to  go  by  default.  At  the  trial 
before  Gamw/B.  at  the  last  lAnt  assizes  for  Staffordshire, 
the  case  on  the  jpart  of  the  plaintiff  was  this : — The  locus 
in  quo  was  part  of  an  allotment  made  to  the  Kmg  by  the 
avvard  of  the  commissioners,  under  an  act  of  parliament, 
passed  in  the  year  1801,  for  dividing,  allotting  and  inclosing 
the  forest  or  chase  of  Needwood,  in  Staffordshire.  In  the 
act  it  was  recited,  that  the  King  was  seized  to  himself,  his 
heirs  and  successors,  of  the  forest  or  chase  of  Needwood, 
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containing  about  9,4/00  acres,  lying  within  tke  honour  or 
lordship  of  Tutbary,  parcel  of  the  estates  and  possessions 
of  the  duchy  of  Lancaster,  subject  U>  common  of  pastursge^ 
&c.  The  commissioners  were  then  authorEsed  to  set  out 
such  public  bridle-roads  and  footways,  and  piitate  roads 
and  ways,  in,  over,  Sttd  vpott  tlse.  skid  forest  or  chase,  as 
they  should  deem  requisite.  It  was  then  enacted  that  when 
such  several  public  and  private  roads  and  ways  should  have 
been  set  oat  and  made,  it  should  not  be  lawfal  tor  any  per- 
son, either. on  foot,  or  widi  horses,  oattlei  or  carriages,  to 
use  any  other  roads  or  ways,- public  cv  private,  orer  or  iqpoB 
die  ancient  or  new  inclosares,  at  <he  foMSt  or  chase,  than 
such  as  should  have  been  onde  and  set  out  byAe  commis- 
siobers;  which  said  sev^al  roads  and  ways,  so  to  be  set 
out  respectively,  should  be  set  fordi  in  the  award  of  the 
conmissioaers,  and  th^  saufe  shoiM  be  final  and  cooolusive 
upon  all  pehions  whomsoever ;  and  (hat  ail  former  Toads 
«nd  ways,  which  should  not  be  set  but  and  appointbd  as 
roads  and  ways,  through  and  i^ver  the  said  forest  «r  chase, 
should  be  deemed  part  thereof  and  be  divided  and  aBcjtted 
atcorcbigty.  And  it  tben  empcrwered  the  King,  his  Imts  and 
successors,  to  make  and  grant  leases,  under  ikt  seal  of  the 
duchy  of  Lancaster,  for  any  tevm  «H>texceeding-ninet3Hnine 
years,  and  so  as  socii  iealses  be  in  all  odier  respects  made  and 
granted  agreeable  and  confeitnabie  to  the  tends  and  coMfe- 
tions  prescribed  and  directed  by  the  statute  1  :/fiili.«t.liJ  c7. 
s.5.(ii).    Ever  since  the  year  1817  the  plamtiiF  held,  and 

(a)  By  which,  .after  reciting  that  the  expenses  of  supporting  the 
crown,  or  the  greatest  part  of  them,  were  fornoerly  defrayed  by  a  land 
revenue,  which  had  been  impMred  and  dimHiished  by*  the  groats'  of 
,  former  kings  apd  4QeepSy  sq  diat  they  ooulcl  afford  very  little  towards 
the  support  of  the  government;  and  that  the  land  revenues  in  rents  and 
other  profits  might  thereafter  be  increased,  and  consequently  the  bur- 
thens of  the  subjects  of  this  realm  might  be  eased  and  l^sened  ta 
fatore  pfovisions  to  be  made  for  the  expenses  ofi  the  civil  govemaiSDt: 
It  is  enacted,  inter  aiia,  that  all  leases  granted  by  her  M^jesty^her  heirs 
or  successors,  of  any  lands  or  hereditaments  then  or  thereafter  belong- 
ing to  her  Majesty,  her  heirs  or  successors,  in  right  of  her  duchy  of 
LancaUcTj  whereby  any  estate  of  interest  may  pass  from  lier  Majesty, 
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poad  lo  the  King  for,  hb  woodland  allotments  of  Need- 

W9od,  a  vomiiial  reat  of  twenty  shilliDgs  a  year.    That  rent 

was  not  equal  to  one  third  of  the  yearly  value.    The  timbctr 

upon  the  land  was  reserved  to  the  King.    The  woodlands 

coa^pffised  aboat  1000  acres,  and  included  the  locus  in  quo. 

The  persona  who  had  the  charge  and  matnagement  of  tte 

timber,  namely,  the  gamekeeper,  the  deputy  axe-bearer,  and 

the  wDodsBard,  were  all  paid  by  the  King,  and  the  fences 

were  bepl  in  repair  at  the  King's  expense.    The  plaintiff 

resided  in  Loadon,  but  regidarly  visited  Needwood  in  the 

month  of  JlttguU,  and  remained  th^e  till  the  month  of  No- 

tmmher,  duriag  which  interval  be  constantly  went  over  the 

vhok  jof  ilh6  allotment,  inclisding  the  locus  in  quo,  for  the 

pmipose  of  finding  and  killing  game.    There  was  gmss  in 

the  gbdes  tbroughont  the  allotment,  which  was  legulsrty 

cnl;  and  gathnwd  by  WaUu^  the  woodward,  by  the  permis- 

aipn  of  the  plnindff.    The  commiasionera  made  their  award 

Ml  the  year.  1805,  but  they  set  oui  ao  footpath  across  the 

locus  in  quo.    Previous  to  the  inclosure  there  were  foot- 

pntha  across  the  allotment  in  all  directions,  and  one  over 

the  locus  in  quo.     In  the  year  1806  the  allotment  was 

fianced  aU  nound,  and  no  road  or  path  was  then  left  over  the 

locus  in  quo.    About  fifteen  years  ago,  a  board  was  erected 

at  the  end  of  the  oU  patl\,  s&ting  that  therei  was  no  tho- 

raughfitfe.     That  was  shortly  afterwards  pulled  down,  it 

did  not  appear  by  whom,  and  then  another  was  erected, 

giving  notice  that  persons  trespassing  would  be  prosecuted 

nccordk^.to  law.    On  the  part  of  the  defendant  the  tres- 

pas*  flnas .  ant  dispnted.    Evidence  was  tendered  to  shew 

that  itie  aurveyor,  who  made  the  allotments  under  the  Inclo- 

0U0e  Act,  actually  set  out  a  footpath  over  the  locus  in  quo, 

but  .die  learned  judge,  being  of  opinion  that  the  award  was 

xoneliseive,  Ji^naed  to  rtaaive  the  evidence.    It  was  then 

her  heirs  or  successors,  shall  he  void  and  of  no  effect  unless  (in  case  of 
lands  not  Ufore  let)  there  shall  he  reserved  a  reasonahle  rent,  not  under 
the  (bird  part  of  the  clear  yearly  viJue  of  ihe  lands  and  hsrediuments 
•Qonlaioed  in  au^h  lease. 


-576  CASES  IN  THE  KIKO*S  BENCH, 

1625.       proved  that  from  the  time  of  makiog  the  award  down  to  the 
time  of  the  trial,  the  footpath  over  the  locus  in  quo  had 
been  generally  used  by  the  public.     Two  points  were  then 
made  for  the  defendant :   first,  that  the  plaintiff  had  not 
•shewn  that  he  had  any  legal  possession  of  the  locus  in  quo, 
because  he  had  not  produced  any  lease  under  the  seal  of 
the  duchy  of  Lancaster;  and  even  if  there  could  be  a  parol 
demise  of  the  land  from  the  King,  still  the  statute  i  Jnn. 
St.  1.  c.  7.  s.  5.  had  not  been  satisfied,  inasmuch  as  the  rent 
was  less  than  one  third  of  the  value ;  and  upon  this  point 
a  nonsuit  was  claimed.    Secondly,  it  was  contended  that 
the>evidence  given  of  the  uses  of  the  way  amounted  to  pre- 
sumptive proof  of  a  dedication  of  it  to  the  public,  in  which 
case  the  defendant  was  entitled  to  a  verdict    The  learned 
judge  overruled  the  first  objection,  being  of  opinion  that 
-the  plaintiff  had  sufficient  possession  to  maintain  trespass 
against  a  wrong  doer;  but  he  reserved  the  point,  and  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit*     Upon  the 
second  point  his  lordship  directed  the  jury  to  find  for  the 
'*defend&ntj  if  they  believed  diat  the  user  of  the  way  had  been 
-with  the  consent  of  the  King  as  owner  of  the  soil;  but  if 
not,  to  find  for  the  plaintiff.    The  jury  found  for  the  plaintiff. 

» 

Taimton,  in  Easttr  term  last,  obtained  a  rule  nisi,  in  the 
-alternative,  either  for  a  nonsuit  on  the  first  point,  of  for 
a  new  trial  on  the  second. 

Jervis,  Waiton,  and  CampbeHf  now  shewed  cause*  .  The 
plaintiff  occupied  the.  land  under  a  parol  license  from  the 
i:rown,  and  he  paid  rent  for  it  since  the  year  1817*  In 
point  of  law  that  license  operated  as  a  parol  demise,  creating 
cither  a  tenancy  from  year  to  year,  or  a  tenancy  at  will,  and 
^ing  the  plamtiff,  therefore,  such  an  interest  as  entitled 
him  to  maintain  trespass  against  a  wrong-doer.  As  between 
subject  and  subject,  it  is  not  disputed  that  such  would  be 
the  effect ;  but  it  is  said  that  in  the  case  of  crown  land, 
a  parol  demise  confers  no  title  even  against  a  wroDg-doer# 
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and  that  the  plaintiff  is  a  mere  intruder,  and  as  such  cannot 
maintain  trespass.  But  he  cannot  be  deemed  an  intruder, 
for  though  he  had  no  title  as  against  thccrown^he  had 
a  title,  by  the  license  of  the  crown,  as  against  the  defendant, 
for  mere  possession  is  a  sufficient  title  against  a  wrong-doer. 
A  note  by  Anderson,  C.  J.  in  4th  Leonard^  184,  and  in  God- 
bolt,  133,  will  be  relied  on  by  the  other  side  as  shewing  that 
an  intruder  upon  the  crown  cannot  maintab  trespass ;  but 
the  doctrine  there  laid  down  is  expressly  denied  in  a  subse- 
quent case  of  Johnson  v.  Barrett  (a),  the  authority  of  which, 
and  the  position  there  advanced,  namely,  that  an  intruder 
on  the  crown  may  maintain  trespass,  is  recognized  and  sup- 
ported by  Lord  Chief  Baron  Comyn,  in  his  Digest.  That 
was  ''  an  action  of  trespass  for  carrying  away  soil  and  tim- 
ber, and  the  question  arose  upon  a  quay  that  was  erected  at 
Yarmouth,  and  destroyed  by  the  bailiffs  and  burgesses  of 
the  town ;  and  RoU  said  that  if  it  were  erected  between 
the  high  water  mark  and  low  water  mark,  then  it  belonged 
to  him  that  had  the  land  adjoining.  But  Hale  did  earnestly 
affirm  the  contrary,  viz.  that  it  belonged  to  the  King,  of 
common  right.  But  it  was  clearly  agreed,  that  if  it  were 
erected  beneath  the  low  water  mark,  then  it  belonged  to 
the  King.  It  was  likewise  agreed,  that  an  intruder  upon 
the  Kmg's  possession  might  have  an  action  of  trespass 
against  a  stranger;  but  he  could  not  make  a  lease,  where- 
upon the  lessee  might  maintain  an  ejectione  firmae."  In 
support  of  the  dictum  of  Anderson,  C.  J«  in  the  case  in  4th 
Leonard  and  Godbolt,  Rhodes,  J.  there  cites  19  Ed.  4.  2. 
PI.  5,  which,  as  reported  in  Plowden,  is  this  (6) : — ^Trespass 
for  entering  a  close,  and  taking  the  grass.  The  defendant 
pleaded  that  by  an  office  found  the  tenements  had  escheated 
to  the  crown  before  the  day  of  the  trespass  committed.  It 
was  held,  **  that  as'  to  such  things  as  arise  from  the  land,  as 
the  grass  and  the  like,  the  action,  which  was  well  given  to 
the  plaintiff,  was  taken  away  by  the  office  found  afterwards, 
iwhich,  by  its  relation,  entitled  the  King  thereto  ;  but  as  to 
(a)  Aleyn,  10, 11.  {b)  Plowd.  489. 
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the  entry  into  tie  land,  or  bi^akiiig  of  fettces^  \Anch  do  not 
atise  from  the  hmd,  nor  am  any  part  of  the  annnl  McnMiie 
of  it,  the  ai^tion  is  fiot  taken  away  by  the  office."    That  case 
shews  that  a  person  having  the  possestien  of  crown  land, 
may  maintain  trespass  for  an  injary  done  thereto,  after  Ins 
right  to  the  land  has  ceased  by  escheat;  bnt  tfmt  he  cannot 
recover  the  profits  of  the  land,  because  those  have  vested  in 
the  crown :  and,  consequ^nftly,  is  an  anthwity  against,  instead 
of  for,  the  purpose  for  which  it  was  cited  by  Rhodes,  J.    It 
is  clear,  therefore,  from  the  old^  authorities,  that  mere  pos* 
session,  whether  the  party  be  an  intruder  or  not,  is  sufficient 
to  give  a  right  of  action  against  a  wrong-doer»  and  there  are 
modem  authorities  to  the  same  point*     In  Graham  v. 
Peat  (a)  it  was  held  that  a  party,  having  the  potsession  of 
glebe  land  under  a  lease  which  was  void  in  law,  might  mean- 
tain  trespass  against  a  wrong-doer,  although  be  himself  had 
no  title  as  against  the  lessor  (6) ;  and  in  Dyson  v.  Colliek  (0), 
HolroydfJi  is  reported  to  have  said ''  Even  in  the  case  where 
a  party  has  the  possession  only,  without  the  legal  property, 
it  is  held,  that  trespass  vrill  lie.    In  Welch  v.  Nash{d)  this 
general  proposition  was  established,  that  a  person  who  is 
in  possession,  rightfully  or  wrongfully,  has  a  right  to  main- 
tain an  action  of  trespass  against  tt  mere  wrong-doer,  and 
that  the  Court  cannot  enter  into  the  question  whether  the 
possession  is  rightful  or  wrongful.''    Then,  upon  the  second 
point,  the  user  of  the  way,  subsequently  to  the  award,  waa 
no  evidence  of  a  dedication  of  that  way  to  the  public.  There 
v^s  no  dedicator.    The  crown  could  not  dedicate,  because 
the  possession  was  in  the  plaintiff;  and  the  plaintiff  could 
not  dedicate,  because  he  had  no  authority  to  bind  the  crown : 
consequently,  without  the  consent  and  co-operation  of  both, 
of  which  there  was  uo  evidence,  there  could'  not  possibly 
be  a  dedication.    For  diat  Wood  v.  Ftal  (e)  is  a  decisive 
authority.    Neither  of  these  objections,  therefore,  is  well-* 
founded,  and  this  rule  must  be  discharged. 


(a)  1  East,  944. 
(<0  8  East,  394. 


(()  2  East,  467. 
(e)  Ante,  vol.  i.  30. 


(c)  Ante,  vol.  1.  226. 
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W.  jEL  TaufUon,  ^rongham^  and  W.  O.  Russell,  coutrd. 
Assniiui^  that  mere  possession  would  support  this  action, 
still  the  plaintiiF  has  no  right  to  sue^  for  there  was  no  evi- 
dence of  his  having  the  actual  possession  of  the. land.  It 
was  proved  that  he  sported  over  the  land  for  a  flew  monl^ 
in  the  year,  but  by  what  license  or  authority  did  not  appear; 
and  Walli^s  evidence  went  (o  shew  a  possession  in  himp 
instead  of  the  plaintiff,  for  he  took  the  grass,  which  was 
part  of  the  profits  of  the  land,  and  must  have  belonged  to 
the  crown.  But  actual  possession  is  not  enough ;  there 
must  be  a  legal  possession  to  support  distress.  DysQu  v. 
ColUek{a)  is  very  different  from  thb  case.  There  the  dam 
was  erected  with  the  consent  of  the  owners  of  the  land,  and 
-the  property  in  the  dam  was  in  the  plaintiffs ;  therefore  they 
bad  the  legsd  possession  at  the  time  when  the  trespass  was 
committed.  So,  in.  Graham  y^  Peat  (6),  the  lease  was 
originally  good,  and  became  void  by  matter  arising  ex  post 
facto,  namely,  the  non«residence  of  the  lessor ;  but  here  the 
supposed  demise  by.  the  crown  never  did  or  could  exist  in 
point  of.  law.  It  is  contended  that  the  crown  may  denuse 
l>y  parol ;  but  it  is  an  established  principle  of  law,  on  the 
contrary,  that  nothing  can  pass  from  tbe  crown  except  by 
matter  of  record.  That  is  laid  down  in  Finer's  Abridge- 
ment (c),  where  BrooVs  Abridgement  {d)  and  the  following 
cases  are  cited  in  support  of  the  position.  ^'  The  King 
may  give  several  things  without  writing,  and  yet  if  it  comes 
in  ure  in  the  law,  it  is  good  for  nothing*  Per  Bnait' clearly^ 
Br.  Prerog.  PI.  6l.  citing  4  H.  ?•  But  Shelly,  J.  was  pre- 
cipe in  the  time  of  H.  8,  that  it  is  a  good  gift  of  chattels 
movieable  without  writing,  as  of  a  horse,  &c.  ibid,  S.  P.  Br. 
Prerog.  pi.  70,  citing  35  H.  8.''  It  is  cleur  then,  that, 
generally  speaking,  the  crown  cannot  convey  any  interest  in 
land,  except  by  record  under  the  great  seal ;  and  tbe  rule 
holds  with  respect  to  laud  situate  within  the  duchy  of  Lan^ 
caster,  for  that  cannot  pass  except  by  record  under  the  duchy 


(a)  Ante,  vol.  L  325. 
(c)  Prerogative,  M,  b.  7. 


(b)  1  East,  344. 

00  Prerogative,  PI.  70. 
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seal.  For  that  there  are  oiany  authorities :  Vin.  Abr.  Pre- 
rogative, E.  b.2;  Bac.  Abr.  Prerogative,  E.  3;  d  Dyer, 
232,  a;  2  Luttwich,  1233 ;  and  4  lost.  210.  It  is  said  io 
Co.  Lit  57 f  b., ''  Agunst  the  King  there  is  no  tenant  at 
safferance,  but  he  that  boldeth  over  is  an  intruder  upon  the 
King,  because  there  b  no  laches  imputed  to  the  King  for 
not  entering:''  and  in. Finch's  case(ir),  Mamwoody  C.  B. 
speaking  of  the  defendant,  who  was  lessee  of  the  crown, 
said,  **  Tenant  at  sufferance  he  cannot  be ;  every  tenancy 
at  sufferance  is  made  by  the  laches  of  the  lessor,  which 
laches  cannot  be  imputed  to  the  Queen."  Again,  in  Co. 
Litt.  41  •  b.,  it  is  said,  ^*  Against  the  King  there  shall  be  no 
occupant,  because  nullum  tempus  occurrit  regi;  and^ 
therefore,  no.  man  shall  gain  the  King's  land  by  priority  of 
entiy.''  Then,  without  a  lease  from  the  crown,  it  is  clear 
that  the  plaintiff  has  no  occupancy  or  possession  suflkient> 
to  maintain  trespass;  and  assuming  that  he  has  a  lease,  thai 
lease  is  void  for  non-compliance  with  the  provisions  of  the^ 
Needwood  Forest  Act,  and  of  the  1  Jlnm.  st.  1  •  c.  7*  s.  5> 
The  fomaer  empowers  the  King  to  grant  leases,  upon  this 
condition,  among  others,  that  they  be  agreeable  and  con- 
formable to  the  terms  of  the  latter;  and  Ihe  latter  provides 
that  all  such  leases  shall  be'  void,  and  of  no  effect,  unless 
there  shall  be  reserved  a  reasonable  rent,  not  under  the  third 
part  of  the  clear  yearly  value  of  the  land ;  and  such  rent  is 
made  payable  to  the  King.  Here,  the  rent  reserved  was 
merely  nominal,  and  was  not  shewn  to  have  been  paid,  or 
payable,  to  the  crown  itself; .  therefore,  the  lease,  assuming 
it  to  have  existed,  was  void  in  law,  and  gave  the  pitting  ni>, 
title..  If  so,  he  was  a  mere  intruder  upon  the  King's  pos- 
session, and  such  an  intruder,  it  was.  decided  in  the  case  in 
4th .'Leonard  and  GodboU,  cannot  maintain  trespass.  .The 
case  in  Jlq^  certainly  seems  an  authority  per  contr4 ;  but: 
it  is  to  be  observed,  that  it  is  not  made  distinctly  to  appear' 
there,  that  the  right  to  the  soil  was  in  the  crown,  for  it  is 
not  stated  that  the  quay  was  erected  between  h)gh  and  low 

(a)  %  Leon.  134.  143. 
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water  mark;  and  the  dictum  altogether  is  eztra-judiciaL 
The  case  in  the  Year  Book,  19  Ed.  4,  is  not  at  all  at 
variance  with  the  case  in  4th  Leonard  and  Godbolt,  because 
there  the  action  was  founded  upon  a  trespass  committed 
before  office  found,  but  after  the  land  had  re-yested  in  the 
crown ;  and  though  the  crown  had  the  jn^erf#/,^it  could  not 
have  the  pouasion,  until  after  office  found.    In  Bacon's 
Abridgement  (a)  it  is  said,  that  where  a  subject  shall  not 
have  possession  in  deed  or  in  law  without  entry,  the  Kmg 
will  not  be  entitled  without  office  found  or  other  matter  of 
record;   as,  if  the  King's  tenant  aliene  in  mortmain,  or 
without  license,  or,  if  the  King  claims  upon  a  forfeiture  or 
a  condition  broken,  his  title  must  be  found  by  office ;  or,  if 
he  claims  the  lands  of  an  idiot  or  lunatic,  the  person  must 
be  proved  an  ideot  or  lunatic  by  office.    Then,  if  the  rever- 
sioner in  the  case  in  IQ  Ed.  4.  had  been  a  subject,  he  could 
have  obtained  possession  only  by  an  actual  entry,  and  then 
the  King  could  not  have  obtained  possession  by  virtue  of 
the  escheat,  until  after  office  found.    So,  in  IineV$  case,  it 
was  said,  with  respect  lo  this  very  point,  ^  Upon  the  breach 
of  this  condition  for  the  rent,  although  that  the  lease  be 
become  void,  yet  the  possession  of  the  land  is  not  re-settled 
in  the  Queen  without  office ;  and  although  the  office  doth 
not  make  the  lease  void,  which  was  void  before  for  non-pay- 
ment of  rent,  yet  before  office  found,  the  possession  is  not 
vested  in  the  Queen;  for  before  office  found  we  cannot 
award  process  against  such  a  lessee  for  his  contmuing  the 
possession  after  the  rent  behind,  and  until  office  found  the 
lessee  cannot  be  found  an  intruder.^  (6).  That,  therefore,  ex- 
plains and  reconciles  the  case  in  Alejfn^  and  shewft  that^even 
where  the  King  is  entitled  to  land,  the  possession  does  not 
vest  in  him  until  office  found ;  but,  on  the  contraiy,  that 
until  office  found,  the  right  of  possession  remains  in  him 
who  held  under  the  King's  tenant,  and  that  he  may  maintain 
trespass  for  an  injury  done  to  his  possession.    It  is  said  in 
Co.  litt.  62.  b.,  *^  If  a  man  let  lands  to  another,  to.  hold  to 
(a)  Prerogattfs,  £.  7.  ^      W  %  Leoo.  149. 
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him  and  his  heirs,  at  the  will  of  the  lessor,  these  words, 
and  his  heirs,  are  vbid ;  for  in  this  case  if  the  lessee  dieth, 
and  his  heir  enter,  the  lessor  shall  have  a  good  action  of 
trespass  against  him,  before  any  entry  made  by  the  lessor;" 
and  the  same  principle  was  acted  upon  as  good  law  by 
Bridgman,  C.  J.  in  the  case  of  Gray  v.  Beartroft  (a). 
Then,  if  die  plaintiflf  can  be  considered  as  a  lessee  at  will, 
the  right  to  sue  was  not  in  him,  but  in  die  crown.  [Hot- 
roydf  J.  It  may  be  in  both.]  Then,  secoodly,  even  if  there 
was  a  possession  sufficient  to  mainiun  trespass,  still  there 
was  evidence  for  the  jury  to  presume  a  dedication  of  die 
way  to  the  pnUtc,  for  it  was  proved  diat  the  pdblic  had 
continued  to  use  the  way  ever  since  the  awafd  was  made. 
Now,  the  attention  of  the  jury  was  not  sofficieHlly  directed 
to  the  weight  and  bearing  of  that  evidence,  and  opon  that 
ground,  if  not  upon  the  odier,  the  defendanl  is  elearly  enti- 
tled to  a  new  trial. 


Batlby,  J.— The  first  question  m  this  case  is,  whether 
the  plaintiff  had  any  actual  possession  of  the  land  in  respect 
of  which  the  action  is  brougfatr  It  was  insisted  at  the  trial 
that  he  had  not,  and  coold  not  by  law  have,  any  right  of  pos- 
session,  because  the  requisites  of  the  statute  I  Ann,  st  1. 
c.  7.  s.  d.  and  of  the  Needwood  Forest  Act,  had  not  been 
complied  with ;  bnt  the  question  whether  he  had  or  had  not 
aaj  actual  possession,  as  it  has  been  pressed  upon  our  con* 
sideradon  now  by  Mr.  Russeilf  does  not  appear  to  baf  e  been 
matter  of  dilute  at  the  trial,  and  certably  was  no  part  of 
the  foundation  upon  which  the  rule  was  granted.  On  dial 
point,  what  evidence  there  was  went  strongly  to  shew  ^t 
there  was  an  actual  possession  in  the  plaintiff,  for,  accord- 
ing to  the  account  given  by  Mr.  Hinckley,  one  of  the  wit- 
nesses, the  only  property  belonging  to  the  crown  consisted 
of  the  trees ;  beyond  tbem,  no  act  of  possession  or  enjoy- 
ment was  exercised  by  the  cro\ni  or  by  any  person  claiming 
under  it.    Bui  it  was  proved  that  the  pldmtiff  paid  A  rent 

(a)  Carteri  66. 
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of  twenty  shillings  a  year  for  this  land.  That  was  a  nominal 
rent  indeed,  but  still  it  was  rent,  and  it  must  have  been  paid 
for  something,  and  could  hardly  have  been  accepted  except 
upon  the  principle  that  if  there  was  not  a  proper  conveyance 
from  the  crown  to  the  plaintiff,  there  ought  to  have  been 
such  a  conveyance,  and  that  the  plaintiff  Was  nevertheless 
entitled  to  enjoy  some  benefit  in  return  for  the  rent  which 
he  paid.  Now,  what  benefit  was  the  land  capable  of  yield«- 
ing  i  It  was  in  evidence  that  the  plaintiff,  by  himself,  and 
by  others  acting  under  him,  exercised  the  full  enjoyment 
derivable  from  the  land ;  that  it  Mras  wood-land,  having  rides 
upon  it,  and  a  considerable  quantity  of  game ;  and  affording,* 
therefore,  to  any  person  going  to  the  place  an  opportunity 
of  killing  game.  It  was,  indeed,  also  in  evidence  that  the 
crown  had  been  accustomed  to  repair  the  fenced,  but  that 
is  often  dofie  by  an  ordhiary  landlord  in  respect  of  land  in 
the  possession  of  his  tenant.  The  plaintiff  himself  does 
not  appear  to  have  had  any  other  enjoyment  of  the  tand, 
than  that  of  killing  tfie  game :  that  he  seems  to  have  taken 
to  himdelf.  He  went  about  August,  and  remained  till  about 
November,  during  which  time  he  regularly  exefcised  the 
privilege  of  sporting.  But  with  respect  to  the  herbage  of 
the  land  :  who  had  that  ?  A  person  of  the  name  of  fVallis 
had  it.  Upon  what  principle  dni  he  take  it .'  Did  he  take 
it  under  the  crown,  or  did  he  not  take  it  under  the  pisdntiff, 
by  virtue  of  the  right  which  he  claims  in  respect  of  his  pay- 
ment of  twenty  shillings  a  year  ?  He  clearly  took  it  from 
time  to  time  by  Kcense  from  the  plaintiff;  not  such  a  license 
as  vested  the  right  of  possession  in  him  (Mn  fVallis),  but 
only  as  a  privilege  which  die  plaintiff  conferred  npon  him : 
ki  a  word,  he  took  it  as  the  representative  of  the  plaitttiff. 
If  I  had  been  to  put  the  question  to  flie  jury,  whether,  upon 
this  evidence,  thete  was  not  an'  actual  possession  in  the 
plaintiff,  I  could  not  have  advised  them  thAt  there  was  a 
sufficient  foundation  for  answering  that  questysh  in  the 
negative.  But  it  b  contended  by  the  statute  of  Jfm,  and 
upon  the  authority  of  a  eaise  very  loosely  reported  in  4th 
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Leonard  and  in  Godbolt  (a),  that  although  the  plaintiff  may 
have  the  actual  possession,  jet  he  has  not  such  a  possession 
as,  in  the  case  of  crown  land,  will  authorize  him  to  maintain 
an  action  of  trespass,  even  against  a  wrong-doer.  I  readily 
accede  to  this,  that  the  plaintiff  has  not  any  such  right  of 
possession  as  is  requisite  to  convey  a  title,  and,  therefore, 
that  there  being  no  such  grant  to  him  as  the  statute  of  Ann 
and  the  Needzpood  Forest  Act  require,  he  has  no  legal  tide 
against  the  crown,  and  the  crown  would  be  able  at  any  mo- 
ment to  remove  him  from  that  possession  and  occupation 
which  he  has,  from  the  time  of  first  paying  rent  down  to 
•the  present  period,  enjoyed.  But  still  it  becomes  a  question 
whether  a  person  having  the  actual  possession  of  crown 
land  cannot  maintain  an  action  of  trespass  against  any 
one  who  commits  trespass  upon  it,  such  person  not 
acting  under  the  authority  of  the  crown,  but  being  a  mere 
wrong-doer.  In  the  case  of  land  of  an  ordinary  description, 
actual  possession  is  sufficient  to  entitle  the  party  possessed 
to  maintain  trespass  against  a  wrong-doer.  This  has  been 
establuhed  by  a  great  variety  of  cases,  as  Graham  v.  Peai 
(6),  and  many  others.  There  is  one  case  in  particular  which 
is  extremely  strong  upon  the  point,  namely.  Chambers  v. 
Donaldson  (c).  That  was  an  action  of  trespass,  to  which 
the  defendant  pleaded  liberum  tenementum  in  athutl  person, 
under  whose  authority  he  did  the  act  complained  of.  The 
plaintiff,  in  his  replication,  admitted  the  liberum  t^ementum, 
but  traversed  the  authority.  The  defendant  demurred  to 
the  replication,  and,  after  a  very  full  argument,  it  was  held 
by  the  whole  Court,  that  though  it  must  be  presumed  upon 
these  pleadings  diat  the  plaintiff's  possession  was  wrongful 
as  against  the  person  in  whom  the  freehold  was,  still  that 
such  a  possession  was  rightful,  and  would  support  an  action 
of  trespass  against  a  wrong-doer ;  and  that  unless  the  de- 
fendant acted  under  the  authority  of  the  person  in  whom  the 
freehold  was  alleged  to  be,  he  could  not  justify  a  trespass 
committed  upon  any  individual  having  the  actual  ppsseasion 
(«)  4  Leo.  184.  Godbolt,  ISS.    (b)  1  East,  S44.    (e)  11  East,  65. 
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of  the  land.  Here,  a  distinction  has  been  taken,  with  refe- 
rence to  the  plea  as  framed  in  this  case  and  in  Chambers  v. 
DanaleUon  {a),  between  land  belonging  to  the  crown,  and 
land  belonging  to  a  private  individual,  and  if  that  distinction 
is'valid  in  point  of  law,  the'  defendant  is  entitled  to  the 
benefit  of  it.  The  distinction  is  founded  upon  the  authority 
of  the  case  already  alluded  to  as  reported  in  4th  Leonard 
(ft),  and  in  Godbolt  (c),  and  in  which^  Anderson,  C.  J.  puts 
this  case  :  "  If  one  intrude  upon  the  possession  of  the  King, 
and  another  man  entereth  upon  him,  he  shall  not  have  any 
action  of  trespass  for  that  entry ;  for  that  he  who  is  to  have 
and  maintain  trespass,  ought  to  have  a  possession.  But  in 
such  case  he  hath  not  a  possession,  for  every  intruder  shall 
answer  to  the  Ejng  for  his  whole  time,  and  every  intrusion 
supposetb  the  possession  to  be  in  the  King/'  Now  the 
words,  **  and  another  man  entereth  upon  hini,"  upon  which 
I  think  much  stress  is  to  be  laid,  I  understand  to  mean  that 
another  intrudes  and  actually  ousts  the  person  who  was  ori- 
ginally in  possession,  and,  therefore,  that  the  sole  right  re- 
verts to  and  remains  in  the  crown.  Then,  the  case  would 
stand  thus :  jf.,  being  an  intruder,  enters.  JB.  afterwards 
intrudes,  and  excludes  jf.,  and  for  that  entry,  and  keeping 
him  out  of  possession,  Jl.  brings  trespass  against  B.  It  is 
right  that  j1.  should  not  be  at  liberty  to  maintain  that 
action,  for  the  possession  was  not  legally  or  projpedy  either 
in  A.  or  B.  during  any -part  of  the  time.  The  right  of  pos- 
session was  in  the  crown,  and  the  crown  had  a  right  to  call 
on  both  to  account  for  the  profits  each  had  received  during 
the  time  he  remained  in  possession.  I  think  that  is  sub- 
stantially all  that  can  be  collected  from  that  particular  case. 
The  Report  adds,  that  ^*  Peiiam,  J.  doubted  of  it,  and 
Rhodes,  J.  said  and  vouched  \9Edw.^.  2pL5.  to  be, 
that  he  cannot  in  such  case  say,  in  an  action  of  trespass, 
quare  clausum  suum /regit.''  Now,  if  we  look  to  the  case 
in  19  Edw.  4.  which  I  take  to  be  the  foundation  of  the  case 
in  Leonard  and  Godbolt,  it  explains  the  language  adopted  in 
(a)  11  East,  65.        (h)  4  LSo.  184.        (c)  Godbolt,  133. 
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that  case,  mmieiyi  ^  that  every  intruder  shall  answer  to;  the 
King  for  his  whok  time,"  It  was  trespass  for  breaking  cad 
entering  the  plaintiff's  close,  and  taking  the  grass,  and  cut- 
ting the  tvees.  Therefore  it  was  an  action  in  rcBped  t^pror 
fiJU.  The  defendant  pleaded  fliat  before  the  day  of  the 
trespass,  a  commission  issued  from  tibieEacheqiier,;direcled 
to  the  escheatdr  of  the  county  of  Stifidk,  to  eftquiiie  of 
all  manner  of  lands  and  tenemeufts,  8ce« ;  and  befoee  tbo 
same  escheator  it  was  found,  in  die  same  county,  ibat  one 
John  B.  held  the  same  land  of  the  King,  &c.  and  died 
without  an  heir,  wherefore  the  King  tnUredf  &c.  judgment, 
&c«  Fawor.  '' This  is  n6  plea,  for  notwithstanding  that  the 
King  has  cause  to  haive  all  manner  of  issues. and  profits 
issuing  out  of,  8cc/  yet  tkis  diaM  not  escuse  him  who  4id  the 
trespass;  as  in  like  case*  if  a  stranger  take  certain  g<Md« 
(which  I  have),  but  of  my  possession,  and  he  wbiwe  propertjr 
they  are  release  to  the  stranger,  still  I  shall  hawe  an  actioa 
of  trespass  against  hiln  for  the  taking,  &c«  and  yet  be  shall 
have  tbe  goods."  Town$end*  ''  The  contrary  appears  t^ 
me,  for  I  apprehend  when  the  King  is  entiided  to  have  any 
land,  he  shall  be  answered  for  the  issues  and  profits  bwm 
Ibe  first  day  of  his  tide  to  the  day  of  office  fotmd,  antf  that 
eveiy  man  shall  answer  for  bis  tame,  namdy,  each)  of  those 
who  occupied  for  the  time  of  his  occttpatifin«  Then,  if  he 
who  shall  have  the  adminislration  and  occupation  of.  such 
lands  shall  have  no  action,  in  this  case  it  shall  he  that  he 
account  for  the  issues  (arising  during  bis  occaipatioo)^  and 
yet  the  defendant  have  them,  which  would  be  unreaieiiablcu? 
Cheke*  **  For  such  things  as  arise  from  the  land,  tbe  actkm 
by  this  office  found  is  chsarly  gone;  bist  for  such  Ibiiigs  as 
do  not  arise  frasn  the  land,  as  for  entering  the  land  and 
breaking  the  hedges,  or  for  the  taking  of  any  chattel^  in  this 
case  the  action  is  not  gone  by  the  office  and  seiawe  for.  the 
King;  bitt  wbere  the  action  is  brougbt  for  tUngs.wtyeb 
arise  fiiam  the  land,  as  for  cutting  grass  and  the  like^  Ifierjii 
when  fhe  offiuce  is  found  foir  tbe  King,  all  notions  ar#  gonpl 
for  ever,  for  be  shall  notapswr  for  those  matters  i  b|it  this 
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persoD  shall  answer  for  the  time,  wherefore^  Ice/'  Now  the 
decision  there  amounts  to  this :  in  an  action  brought/or  the 
profits  of  the  land,  the  party  is  amenable  to  the  crown  only^ 
and  for  such  profits  as  accrued  onlj  while  he  was  in  posses* 
sioB :  but  in  an  action  of  irespsss,  for  a  mere  iw^my  to  the 
actual  possession,  not  interfering  with  the  profits  of  the 
land,  the  party  is  amenable  to  the  actual  occupier,  although 
the  latter  may  himself  have  no  title  as  against  the  crown. 
If,  therefore^  the  case  in  19  Edw^  4.  is  the  foundation  of  the 
^se  in  4  Leonard  and  in  Godbolt,  the  latter  differs  most 
materially  from  the  present,  because  there  before  the  action 
was  broi^ht  there  was  an  office  found  and  the  crown  h^l 
entered;  the  plaintiff,  therefore,  was  as  much  in  tiie  wrongAil 
possession  as  the  defendant,  and  the  crown  had  a  right  of 
action  i^ainst  them  both,  but  nether  of  them  bad  a  right  of 
action  against  the  other.  But  both  those  cases  are  cases  of 
actiqns  brou^  by  intruders,  and  then  the  question  arises 
whether  the  character  of  intruder  can  properly  be  said  to 
apply  to  the  phmtiff  in  the  present  case.  In  Johnson  ¥. 
Barrett,  in  Meyn  (a),  who  was  considerably  subsequent  to 
Leonard,  there  is  a  dictum  which  militates  stroi^Iy  against 
tlie  cases  in  Leonard  and  Godbok.  That  was  an  action  of 
trespass  for  carrying  away  soil  and  timber,  and  destroying  a 
quay.  There  was  a  variance  in  the  opinions  ol  the  judges 
upon  the  question  to  whom  the  freehold  in  the  soil  between 
bigh  and  low  water  mark  belonged,  whether  to  the  crown, 
or  to  some  third  peiison ;  but  ^  itivas  clearly  i^reed  that  an 
intruder  upon  the  King's  possession  might  have  an  action  of 
trespass  against  a  stranger ;  but  he  could  not  make  a  lease, 
whereupon  the  lessee  m^ht  obtain  an  ejectione  firms.*' 
Now  what  is  the  meaning  of  that  ?  I  Amk  clearly  this  : 
tbat  even  an  intrader  may  have  such  a  possession  as  will 
enable  him  to  maintain  an  action  of  trespass  i^inst  a 
stranger  who  commits  an  uijury  to  his  possession,  although 
he  has  no  title  himself,  and  consequently  no  power  to  gran 
a  lease  or  to  support  an  action  of  ejectment.    If  that  be  so, 

U)  Aleyn,  10^  11. 
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let  us  apply  that  rule  of  law  to  the  present  case,  and  see  m 
wbat  Qumoer  it  operates.  Admitting  that  Mr.  Harper  has 
no  titIe»(for  there  certainly  is  no  such  conveyance  to  him  as 
the  statute  of  Ann.  and  the  Needwood  Forest  Act  required^) 
and  has  .consequently  no  power.to  grant  a  lease,  or  to  brbg 
an.  action  of  ejectment ;  stilly'  according  to  the  authority  in 
Aleyn,  he  is  entitled  to  maintain  an  action  of  trespass  against 
a  ateanger  who  does  an  injury  to  the  property,  because  at 
the  time  of  the  injury  done,  the  actual  possession  is  in  him. 
These  are  undoubtedly  conffictiug  authorities,  but  that  in 
Aleyn  is  considerably  later  than  the  odier,  and  seems  to  me 
to  partake  more  of  good  sense  and  sound  policy,  and  to  be 
better  calculated  to  prevent  acts  of  trespass.  I  think  it  de- 
sirable that  die  party  whom  the  crown  permits  to  have  the 
actual  possession  of  lands  situated  like  the  lands  in  question, 
should  have  the  power  of  calUng  to  an  account  any  indivi- 
dual who  trespasses  upon  them;  for  odierwise,  the  property 
would  be  exposed  to  every  species  of  inroisd  or  trespass, 
all  of  which  would  pass  unpunished,  except  the  crown 
thought  proper  to  interfere  by  resorting  to  the  exjercise  of 
its  prerogative  process,  which  it  could  hardly  be  expected  to 
do,  especially  in  trifling  cases.  But,  is  Mr.  "Harper  an  in- 
truder upon  the  crown  i  I  think  not.  I  consider  an  intruder 
to  be,  not  merely  a  person  who'  is  in  without  title,  but  a 
person  who  comes  in,  if  not  against  the  will,  at  least  without 
the  knowledge  or  sanction  of  the  crown ;  whereas  .Mr. 
Harper  evidently  came  into  and  xontinued  in  possession 
with  the  full  consent,  and  concurrence  of  the  crown. .  It 
seems  to  me  that  if  an  information  was  filed  against  Mr. 
Harper  for  intrusion^  on  the  ground  that  he  was  in  the 
wrongful  possession  of  crown  land,  it  woiild  be  an  answer 
in  point  of  law  to  say  that  he  was  m  possession  by  the  leave 
and  license  of  the  crown,  in  order  to  his  exercising  the 
actual  occupation  of  the  land.  I  take  it  there  is  a  veiy 
material: distinction  between  what  is  essential  to  be.done  to 
convey  a  title  from  the  crown,  and  what  is  essential  to  be 
done  to  take  away  the  right  of  the  crown  to  treat  a  party  as 
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a  tvroDg-doer.     Whenever  you  insist  upon  a  title  from  the        1825. 
crown,  you  must  shew  that  title  as  matter  of  record  ;  but      ^^''^*^ 

xlA  RPER 

there  are  many  privileges  which  the  crown  may  confer  so  as  9. 

to  take  away  from  itself  the  power  to  treat  the  party  as  a  STnilV'a*' 
wrong-doer,  which  may  be  granted  by  parol,  and  need  not 
be  transferred  by  grant  under  the  great  seal.  The  case  of 
a  corporation  is  to  a  certain  degree  analagous.  A  corpora- 
tion can  only  grant  by  deed,  yet  there  are  many  things  which 
a  corporation  has  power  to  do  by  parol,  as  the  appointment 
of  officers.  See. ;  and  I  think  the  crown  has  a  similar  power. 
I  am,  therefore,  of  opinion,  that  Mr.  Harper  was  m  the 
actual  possession  of  these  lands,  and  that  actual  possession, 
notwithstanding  the  authorities  relied  on  to  the  contrary, 
even  of  crown  land,  is  sufficient  to  entitle  the  party  so  pos- 
sessed to  maintain  trespass  against  any  person  who  is  a  mere 
wrong-doer.  Then  the  remaining  question  is,  whether 
there  was,  or  was  not  at  the  trial,  sufficient  evidence  of  the 
locus  in  quo  being  a  public  way  at  the  time  when  the  alleged 
trespass  was  committed.  Now,  it  appeared,  that  in 
the  year  1801  an  inclosure  act  was  passed  comprehending 
the  lands  in  question,  by  which  every  description  of  roud 
which  had  previously  existed  over  the  lands  was  to  be  dis- 
continued, unless  there  was  an  express  provision  in  the 
award  for  their  continuance:  and  there  certainly  was  no 
such  provision  for  continuing  the  rbad  claimed  by  the  de- 
fendant. In  I  d05  the  inclosure  was  made.  Shice  that 
time,  it  has  been  said,  the  road  has  been  used,  and  used  iu 
such  a  manner  as  to  warrant  a  court  of  kw  in  saying  that  it 
is  still  a  public  road.  But  was  this  user  acquiesced  in  i 
Clearly  not.  So  long  as  fourteen  or  fifteen  years  ago  a 
bot^d  was  erected  warning  the  public  that  the  road  in 
queation  was  not  a  public  road,  and  that  there  was  no  right 
of  way  along  it.  It  is  true  that  board  was  afterwards 
removed,  it  did  not  appear  by  whom;  but  its  erection 
clearly  indicated  the  intention  of  the  persons  having  either 
the  right  to  the  soil  or  the  actual  occupation  of  the  land,  to 
discontinue    the   way.       Afterwards    another    board   was 
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erected,  warning  the  public  not  to  trespass,  and  giving  notice 
that  all  persons  thereafter  found  trespassing  would  be  pro- 
secuted,    ft  may  be  true,  as  was  contended  in  argament, 
that  that  notice  applied  to  persons  ticspassing  extra  mm ; 
but  it  might  also  apply  to  the  way  itself,  and  at  least  k  was 
an  intimation  that  there  was  no  public  ihorougfaiare  along 
the  land.     But  it  was  said,  there  was  a  dedication  of  die 
land  to  the  public.    But  who  has  so  dedicated  it?  The  soil 
was  in  the  crown.    Has  the  crown  dedicated  it  to  the  pablc  i 
Clearly  not :  and  no  other  person  had  power  or  authority  to 
do  »o.    It  was  decided  in  the  recent  case  of  Wottd  ▼.  Feat 
(a)  that  even  where  a  way  had  been  used  by  die  public  for 
a  great  number  of  years,  the  lessee,  under  a  valid  lease,  of 
the  estate  through  which  the  way  passed,  couU  not  consti* 
tute  it  a  public  highway,  without  the  privity  of  the  landlord, 
and  a  dedication  of  it  to  the  public  by  him.    That  skews 
that  a  tenant  for  years,  or  termor,  cannot  dedicate  a  road  to 
the  public  without  the  consent  of  his  lessor,  and  shews 
further,  that  there  could  not  be  any  legal  dedication  of  the 
way  in  this  case  to  the  public,  because  as  the  crown,  to 
whom  the  soil  belonged,  had  not  done  it,  or  autboriaed  it  to 
be  done,  (at  least  there  was  no  evidence  that  it  had,)  it  is 
quite  clear  that  a  mere  occupier  could  not  do  it  either.     I 
am,  therefore,  of  opinion  that  neither  of  the  objections 
raised  in  this  caie  is  available,  and  that  the  rule  for  granting^ 
a  new  trial  ought  to  be  discharged. 


HoLKOYD,  J. — I  am  also  of  opinion  that  this  rule  oHgkt 
to  be  discharged.  After  the  very  clear  statement  of  the  law 
on  this  subject  which  has  been  delivered,  and  the  very  able 
comments  on  the  different  cases  which  have  been  made  by  iny 
brother  Baylry^  it  will  not  be  necessary  for  me  to  express 
my  opinion  upon  this  case  otherwise  than  very  briefly.  I 
entirely  concur  in  the  exposition  of  the  hw  which  has  beea 
given.  I  a^ree  hi  thinkmg  that  Mr.  Harper  took  no  legal 
estate  in  the  land,  and  no  interest  in  it  under  the  act  of  par- 

(«)  Ante,  Vol.  I(  so. 
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liamenty  because  the  requi^tes  of  the  act  were  not  complied- 
with.  I  agree  that  be  was  not  in  a  situation  eitber  to  grant 
a  lease,  or  to  maintain  an  action  of  ejectment  in  respect  of 
the  land ;  but  his  right  to  maintain  an  action  of  trespass 
stands  on  a  very  different  footing.  In  respect  of  private 
property  it  is  settled  and  established  law,  that  actual  posses-' 
sioB  is  ^utte  sufiicient  to  support  an  action  of  trespass 
against  a  wrong-doer  for  any  iiyury  done  to  the  possession  ; 
and  though  there  is  some  contradiction  in  the  case  in  Attifu 
as  compared  with  thdt  in  4th  Leofftard,  yet,  aided  by  the  ex- 
planation which  has  been  given  of  the  foundation  of  the 
latter  which  appears  in  the  Year  Book  of  IQth  Edw.  4,  I 
think  the  same  principle  is  to  be  extended  to  a  person  whom 
the  law  may  for  some  purposes  consider  as  an  intruder.  If 
the  crown  had  treated  Mr.  Harjter  as  an  intruder,  and  had 
proceeded  against  him  as  being  in  the  wrongfiil  enjoyment 
and  occupation  of  the  land,  this  case  would  have  assumed  a . 
very  different  aspect.  But  not  only  has  mrthiag  of  that  kind 
been  done  by  or  on  behalf  of  the  crown,  bfit^  so  far  as 
appears,  the  possession  or  occupation  of  Mr.  Harper^ 
whichever  it  is  called,  has  been  by  the  permission  of'  the 
crown,  though  it  be  not  such  a  permission  as  could  vest  the 
legal  estate  and  interest  in  the  land  in  him.  I  am  of  opinion 
that  the  actual  occupation  of  the  land,  and  enjoyment  of  the. 
profits  of  it,  under  such  circumstanees,  entitles  the  occupier 
to  maintain  trespass  against  a  wrong-doer,  although  he  may 
have  no  right  or  title  in  himself  as  agdnst  the  crown,  under, 
whom  he  occupies.  The  dictum  In  Aleyn  appears  to  me  to 
be  agreeable  with,  and  to  be  founded  upon  the  same  prin- 
ciple as  the  decision  in  Chambers  v.  DouaUMfn  {a},  and  I. 
think  we  shall  only  be  supporting  tkal  principle  by  holding 
that  in  the  case  of  crown  land,  as  well  as  other  land,  actual 
possession  is  sufficient  to  give  an  action  of  trespass  against 
a  wrongdoer.  With  respect  to  the  other  point,  I  think 
there  is  not  the  slightest  pretencte  for  saying  that  there  was: 

(«)  11  East,  65. 
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any  dedication  of  this  way  to  the  public.     The  rule,  there- 
fore,. 89  respects  both  potntSi  must  be  discharged. 

LtTTLEDALE,  J. — I  am  also  of  the  same  opmion.     As 
regards  land  beloirging  to  a  private  individual  it  is  qtiite 
clear  that  trespass  may  be  maintained  by  the  person  having 
the  actual  possesaion  against  a  irrrong-doer,  although  the 
former  vroold'have  no  right  as  against  the  owner.     Where  a 
tenant  holds  over,  or  works  a  forfeiture  by  committing 
waste,  or  otherwise,  bis  right  against  the  kmdiord  is  gone, 
and  the  landlord  may  re-enter  upon  him ;  but  stilT,  while  he 
retains  the  actual  possession  the  tenant  has  a  right  of  action 
against  any  person  trespassing,  who  is  without  title  alto- 
gether, or  who  claims  under  na  better  title  than  himself. 
Graham  v.  Peat  (a)  is  one  very  strong  example  of  this  rule 
of  law,  for  there  it  was  held  that  a  person  in  possession 
of  glebe-land  under  a  lease  which  was  void  by  the  statute  of 
13  £/t2.  c.  Wr  by  reason  of  the  rector^s  non-residence/ 
might  stiU  maintain  trespass^  against  a  wrong -doer ;  ahbough, 
as  was  afterwards  held  in  Frogmorton  v.  Scott  (A),  the  lessee 
was  himself  liable  to  be  turned  out  of  possession  in  an  action 
of  ejectment  brought  against  him  by  the  reetor.     The  only 
case  wfiich  has  been  cited  as  an  authority  in  support  of  the 
doctrine  that^  a  person  having  the  mere  actual  possession 
under  the  crown  cannot  maintain  trespass,  is  that  in  4tb 
Leonard.     We  are  not  acquainied  with  all  the  facts  and  cir- 
cumslan<;es  under  which  that  case  was  decided.    Probably 
it  WM  the  case  of  an  actual  entry  and  •uster,  which  woi»ld  at 
once  distinguish  it  from  the  present ;   and  if  not,  stitt  its 
authority  has  been  considerably  weakeneid,  both  by  the  sub- 
sequent contrary  decision  in  Alei^n^  and  by  tbe  fact  that  one 
of  the  judges  dissented  from  the  opinion  of  the  Court  npon 
the  point.     Besides,  the  party  there  was  an  intruder,  and  it 
seems  to  me  quite  impossible  to  consider  the  present  plain- 
titf  in  that  character.    He  has  no  title  as  against  ihe  cn>M*u; 

(fl)  1  East,  244.  (6)  9  East,  467. 
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but  he.  is  in  possession  with  the  knowledge  .and  under  the        )S'io. 
license  of  the  crown.     He  does  not  claim  an  interest  for 
life,  or  even  for  years,,  under  the  crown  ;   all  that  iie  insists 
upon  is,  that  he  is  the  person  having  the  actual  possession, 
and  that  the  crown  permits,  because  it  does  nothing  to  in- 
terfere with,  that  possession.    That  is  his  real  character 
and  situation,  and  that  is  sufficient  to  entitle  him  to  maintain 
trespass  against  a  wrong-doer.    The  crown  may  h^ye  the  > 
power,  at  any  moment  to  turn  bim  out  of  possession,  but ' 
while  he  remains  in  possession,  he  has  clearly  a  right  of 
action  against  a  wrong-doer.     As  to  tbe  other  question  I 
am  also  of  opinion  that  there  is  no  .ground  for  presuming 
any  dedication  of  the  way  to  the  public ;  indeed  the  evidence, 
such. as  there  was,  leaned  strongly  the  other  way. 

Rule  discharged. 


The  Kino  V.  Thomas  Hilx. 

CIUO  warranto  information  against  the  defendant  for  usurp-  ^here,  hj 
ing  the  office  of  burgess  of  the  town  and  borough  of  Moh-  custom  ur 

I      •  1  It  mt       t*^  f      t  1       I    1    i-         charier,  a  par- 

month  without  legal  warrant.     1  lie  defendant  pleaded^  nrst,  ticular  day  is 

that  Monmouth  is  an  ancient  town  and  borough,  and  the  fi****/®*"  •;**« 

7   '  election  of  the 

burgesses  are  a  body  corporate,  and  that  there  is  an  indefi-  burgesses  of  a 
nite  number  of  burgesses 4   that  from   time  whereof  the  fg**thc'^JSu7y  of 
memory  of  man  is  not  to  the  contrary,  a  court  hath  been  the  burgeMes 
holden  for  the  election  of  burgesses,  and  that  notice  of  hold-  ^\^^^  |(,g  ^i^^ 

ing  such  court  hath  been  and  ought  to  be  given  by  the  ringing  "***>  ^'l*  ^•*'« 

'  place  on  sucli 

particular  day, and  attend  to  exercise  their  elective  franchises  if  thej  be  so  minded;  hue 
where  no  specific  day  is  fixed  by' custom  or  charter,  and  the  business  of  electing  bur- 
gesses as  well  as  other  business  ouy  be  done  on  many  days  in  che  year,*notice  must  be 
given  to  the  resident  burgesses,  oT  a  corporare  meeting  fur  such  purpose,  and  in  such 
reasonable  lime  as  to  give  them  all  an  opportunity  of  attending  and  voting  at  the 
election.  Notice  therefore  by  ringing  a  bell,  iixed  at  the  tup  of  the  Guildhall  of  a  corpora- 
tion, the  liberties  of  which  extend  three  mites,and  in  wliich  there  is  an  indefinite  number 
of  burgesses,  is  not  a  sufficient  notice  of  a  corporate  meeting  for'the  election  of  bur- 
gesses, nor  can  either  a  custom  or  a  bye-law  render  such  a  nutice  binding,  unless  it 
appears  that  all  the  burgesses  have  attended /or  ihepurpotc  of  electing  burgesses. 
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o^a  certain  bdl  wiikin  the  said  Uodh  amd  AoitMrgA;  and  that 
the  burgesses,  or  so  many  as  bad  a  mind  to  be  present  have 
attended  at  the  said  court,  and  th^,.or  the  major  part<yf 
them,  have  elected  and  chosen  snch  person  or  persons  to 
be  burgesses  as  they  have  thought  fit,  to  the  office  or  oAlces 
of  burgess  or  burgesses,  who  have  been  sworn  in;  that  on 
the  4th  of  Jti/y,  18tt0,  notice  was  given,  according  to  the 
custom^  by  ringing  the  said  btUjfor  holding  the  Courts  and 
that  at  the  Court  holden  before  Charlu  Heathy  mayor,  and 
Herbert  Harris  and  Hezekiah  Swift,  bailiffs,  the  mayor  and 
bailiffs  and  such  of  the  burgesses  as  had  a  mind  to  be  pre* 
s^nt,  asaenibled  together  according  to  the  usage  and  custom, 
apd  that  die  major  part  of  them  elected  and  chose  the  de*> 
fendant  to  be  a  burgess,  the  defendant  being  such  a  parson 
as  the  major  part  of  the  burgesses  thought  right  to  elect  and 
chuse,  and  that  the  defendant  before  the  said  mayor  and 
bailiffs  was  sworn  in,  and  by  that  warrant,  &c.  Second, 
that  by  letters  patent,  dated  30th  June,  3  Edw.  C,  that  king 
granted  to  the  burgesses  and  residents  within  the  town  and 
borough,  that  they  might  elect  out  of  themselves  one  mayor 
and  two  bailiffs,  &c.  (with  other  provisions  set  out  in  tlie 
plea),  which  said  letters  patent  were  accepted  and  are  the 
governing  charter  of  the  town  and  borough.  That  from 
thence  hitherto  the  lawful  mode  of  electing  burgesses  bath 
been  as  follows : — ^That  the  mayor,  bailiffs,  and  burgesses, 
or  the  mayor  and  one  bailiff,  and  so  many  of  the  burgesses 
as  had  a  mind  to  be  present,  being  assembled  for  that  pur- 
pose, at  a  'certain  court  holden  before  the  mayor  and  bailiffs, 
or  the  mayor  and  one  of  the  bailiffs,  or  the  major  part  so 
assembled  (jtotice  Itaving  been  given  of  holding  such  court  by 
the  ringing  of  a  certain  bell  within  the  town  and  borough 
aforesaid),  have  been  used  and  accustomed  to  elect  and 
chuse,  at  thdr  diacretioos,  socli^  person  or  pcraooa  aa  they 
have  thotigbt  fit  to  the  office  or  offices  of  a  burgeas  or  bur-. 
gesses,  and  that  the  burgess  and  burgesses  so  elected  have 
beep  used  and  accustomed  to  be  sworn  in ;  and  that  oa 
the  24th  day  of  July,  1820,  C.  H.,  mayor,  and  H.  H.  and 
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H»  S;  bailiffs,  and  9ttch  of  the  burgasses  as  had  a  mind  to  1 825. 
be  preaentj  met  and  aaaembled  according  to  the  usage  and. 
ciwtoin^  before  the  aaid  mayor  and  bailiffs,  according  to  "  v. 
the  GQslom  of  the  said  court,  for  the  election  of  bui^esses  Hir-L. 
(ttotic0  huvii^  been  given  oj'hoiditig  the  said  cunrl  hff  the 
ringimg.  of  the  said  bell  within  the  town  and  berangb  a  fare- 
said)  >  that  the  major  part  of  the  mayor,  bailiffs  and  bur* 
geases^  then  and  there  so  met  and  assembled,  did  elect  and 
chuse  the  defendant  to  be  a  burgess,  he  being  such  a  per* 
son  as  the  major  part  thought  right  to  elect,  and  that  being, 
so  elected  he  was  sworn  in,  and  by  thai  warrant,  &c.  Tliird, 
also  referring  to  the  said  letters  patent,  and  stating  that  they 
were  accepted,  and  that  they,  contained  no  grant,  power, 
authority,  directian,  or  provision,  concerning  the  election  or 
swearing  in  of  burgesses,  or  the  manner  in  which  burgessea 
should  be  nominated,  elected,  appointed  or  sworn  in;  and 
that  on  the  84th  day  of  jWy,  18£0,  C.  H.  being  mayor,  and 
//.  ff.  and  H.  S.  being  bailiffs,  the  said  mayor  and  bailiffs, 
and  such  of  the  bui^esses  who  had  a  mind  to  be  present, 
assembled  together,  for  the  elecUoa  of  buii^esses,  {notice 
having  been  given  of  ha/ding  the  said  court  by  ringing  of  a 
certain  bell  within  the  said  town  and  borough) ;  and  that  the 
miyor  part  of  the  nniyor,  bailiffs,  and  burgesses  present,  did 
then  and  tfiere  elect  and  chuse  the  defendant  to  be  a  burgess^ 
he  bdng  such  a  person  as  they  thought  right  to  elect,  and 
that  being  so  elected  the  said  defendant  was  sworn  iiu 
Fourth,  that  Monmonth  is  an  ancient  town  and  borough,  and 
that  the  burgesses  are  a  corporation,  and  that  there  is  aa 
indefinite  number  of  burgesses,  and  that  within  the  said  town 
and  boroii^h  there  is  a  certain  ancient  and  laudable  custom, 
tlm|  the  burgesses,  or  so  many  aa  have  a  mind  to  be  pre- 
sent, being  assembled  at  a  meeting  of  the  said  corporation,, 
have  chosen  and  elected  at  their  discretion,  such  person  or 
persons  as  the  burgesses  or  the  major  part  of  them  thought, 
fit  to  ihe  office  or  offices  of  a  burgesa  or  burgesses,  and  that 
notice  of  holding  such  meeting  hath  been  given  and  ought  to 
have  been  given  by  the  ringing  of  a  certain  bell  within  tha 


} 


CASES  IN  THE  K1NG*S  BENCH, 

tozm  and  borotigh,  and  that  the  burgeu  or  burgessei  so  chosen 
and  elected  have  been  sworn  in ;  and  that  on  the  34th  daj  of 
The  Kmo  Jufy^  1820,  such  of  the  burgesses  as  had  a  mind  to  be  pre- 
Hill.  sent,  assembled  before  C.  H.,  mayor,  and  H.  //•  and  H.  S,, 
bailiffs,  according  to  the  custom,  for  the  election  of  bor^ 
gesses,  and  that  notice  of  the  holding  of  the  meeting  was 
given  by  the  ringing  of  the  said  bell  according  to  the  said 
custom^  and  that  the  major  part  of  the  burgesses  did  at  such 
meeting  then  and  there  chuse  and  elect  the  defendant  to  be 
a  burgess,  he  being  such  a  person  as  they  thought  right  to 
elect,  and  that  the  defendant  being  so  chosen  was  sworn  m 
before  the  said  mayor  and  bailiffs,  and  by  that  warrant,  &c. 
Fifth,  reciting  the  letters  patent  of  J5rfw.  6.  whereby  that 
king  granted  that  the  burgesses  should  have  a  mayor  and 
two  bailiffs  (with  other  provisions  set  out  in  the  plea) ;  that 
the  letters  patent  were  accepted,  and  that  from  thence 
hitherto,  the  lawful  mode  of  electing  and  swearing  hi  bur- 
gesses of  the  town  and  borough  hath  been  as  follows : — 

•  •     • 

That  the  mayor,  bailiffs,  and  so  many  of  the  burgesses  hav- 
ing a  mind  to  be  present,  being  assembled  (notice  having 
been  given  of  such  meeting  and  assembly  by  the  ringing  of 
a  certain  bell)  have  been  used  and  accustomed  to  elect  and 
chuse  such  persons  as  they,  or  the  major  part  oT  them, 
thought  fit,  to  the  office  ur  offices  of  a  burgess  or  burgesses, 
who  have  been  used  and  accustomed  to  be  sworn  in,  and 
that  on  the  S4th  day  of  Jw/y,  1820,  C.  //.,  mayor,  and 
//.  H,  and  H.  S.,  bailiffs,  and  such  of  the  burgesses  as  had 
a  mind  to  be  present,  assembled  together,  according  to  the 
custom,  for  the  election  of  burgesses,  (notice  having  been 
given  of  holding  such  meeting  and  assembly  by  the  ringing 
of  the  said  bell)  and  that  the  major  part  of  the  mayor,  bailiffs 
and  burgesses,  did  elect  the  said  defendant  to  be  a  burgess, 
he  being  such  a  person  as  they  thought  right  to  elect,  and 
that  being  so  elected  the  said  defendant  was  sworn  in,  and 
by  that  warrant,  &c.  Sixth,  that  Edw.  6.  did  by  his  letters 
patent  grant,  as  in  the  said  fifth  plea  is  mentioned,  and  that 
they  were  accepted,  andihat  they  contained  no  gp^nt,  power,. 
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authority,  direction,  or  provision,  touching  the  elecling  or 
swearing  in  of  burgesses;  and  that  on  the  £4th  day  of  Jufy, 
1820,  C.  H.y  mayor,  and  H.  H.  and  H.  5.,  bailiiFs,  and  such 
of  the  burgesses  as  had  a  mind  to  be  present,  assembled 
together  for  the  election  of  burgesses,  notice  having  been 
given  of  such  meeting  and  assembly  by  the  ringing  of  a  cer- 
tain bell,  and  that  the  major  part  elected  and  chose  the  said 
defendant  to  be  a  burgess,  the  said  defendant  being  such  a 
person  as  they  thought  right  to  elect,  and  the  defendant 
being  so  elected  was  afterwards  sworn  in,  and  by  that  warrant, 
&c.  Seventh,  that  Monmouth  ia  ap  ancient  town  and' 
borough,  and  that  the  burgesses  are  a- body  corporate,  and 
there  is  also  an  indefinite  number  of  burgesses,  and  that 
there  is,  within  the  said  town  and  borough,  a  custom  that  a 
court  bath  been  holden  before  the  mayor  and  bailiffs,  or  the 
mayor  and  one  bailiff,  on  every  Monday  throughout  the  year; 
and  that  the  burgesses,  or  so  many  as  had  a  mind  to  be  pre^ 
sent,  have  had  a  right  to  be  present,  and  that  the  burgesses 
met  and  at$embledfor  that  purpose  at  the  said  c.ourt^  or  the 
major  part  so  assembled,  had  been  used  and  accustomed  to 
elect  and  chuse  at  their  discretion  such  person  or  persons  as 
they  have  thought  fit  to  the  oflSce  or  offiqes  of  but^ess  or 
burgesses,  who  have  been  used  and  accustomed  to  be  sworn 
in,  and  that  on  the  24th  day  of  Ju/y,  1820,  (being  on  a 
Monday)  the  said  court  was  holden  before  C.  if.,  mayor, 
H.  //.  and  H.  S.,  bailiffs,  according  to  the  cuatom  for  the 
election  of  burgesses,  and  that  the  major  part  of  the  burgesses 
did  elect  and  chuse  the  defendant  to  be  a  burgess,  he  bciing 
sucb  a  person  as  they  thought  right  to  elect,  and  that  the 
defendant  being  so  elected  was  sworn  in,  and  by  that  war*- 
rant,  &c.  Eighth,  that  Edw.  6.  by  his  letters  patent  granted, 
as  in  the  fifth  plea  is  mentioned,  which  letters  patent  were 
accepted ;  that  they  contain  no  grant,  &c.  concerning  the 
electing  or  swearing  in  of  burgesses ;  '^  that  afterwarda,  to 
wit,  on  Monday  next  after  the  f^ast  of  Saint  Michael  the 
archangel,  in  the  5th  year  of  Edw.  6.  the  then  mayor,  baili^ 
and  burgesses  of  the  said  ^wn  and  borough,  did,  in  duQ 
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■iitiaer  meet  and  aBaemble  logetber  ia  the  GiuUhall  in  wi 
for  tht  raid  town  and  borougbi  and  did  tben  and  tber«,  fef 
the  good  gOTemment  of  the  raid  town  and  borough^  and  fcr 
the  ckae  and  con? enient  election  of  burgessea  of  and  for  tha 
mid  town  and  borough,  make,  cooatitute  and  ordtfin,  a  good 
wholeaonie  and  reasonable  bjfe4awy  (not  now  eatant  ia 
writing)  whereby  it  was  ordered,  nrsolved  and  provided,  tba| 
in  all  time  to  come,  notice  of  a  meeting  of  the  anayMi 
bailiffs  and  bnrgessea^  of  and  for  the  raid  town  and  borough 
for  the  electing  of  burgesses  of  and  for  the  said  town  gad 
borough^  shouU  be  given  by  the  ringing  of  a  certMn  bdl 
within  the  said  town  and  borough^  and  that  after  auch  notice 
the  mayor,  bailiffs  and  bnrgesaes,  or  the  mayor  and  one  of 
the  bailiffs,  and  so  many  of  the  burgesaea  as,  upcin  the 
ringing  of  the  raid  bell,  should  be  willitig  and  aamded  lo  ba 
prraent,  should  meet  and  assemble  together  in  the  Guildhdl 
of  and  for  the  raid  town  and  borough,  for  the  ^fectinn  of 
burgeraes  of  and  for  the  said  town  and  borough)  and  that 
the  raid  mayor,  bailiffs  and  burgesses,  or  the  mayor,  bailiff 
or  bailiffs,  and  burgesras,  or  the  major  part  of  4hem»  so  arat 
and  aasemUed  together,  should,  at  their  discreliea,  elect 
and  cbuae  such  person  and  persona  as  they  should  think  fit 
to  be  a  buigera  or  burgelaes  of  the  said  town  and  borough^ 
which  byo*law  stiK  remains  in  force  aad  affect^  not  repealed, 
revoked  or  altered;"  and  that  on  the  Mdi  of  Jufy,  ISm, 
notice  of  a  meeting  for  the  election  of  burgearas^  pursuant 
to  the  aatd  bye*law,  was  given  by  ringing  the  said  bell,  and 
that  tfter  auch  notice  C  U.9  nray^r,  and  H.  H.  and  M.  &y 
bailiffs,  and  such  of  the  bmgessea  as  had  a  mind  to  be  pre- 
sent assembled  together  for  the  election  of  burgeaaea,  and 
that  the  mayor  part  of  the  mayor^  bailiffii  and  burgesaes^ 
did  elect  and  chase  'the  said  defondant^  he  being  soch  » 
person  m  the  nugor  part  thoo^t  right  to*  elent,  and  being 
so  elected^  the  said  defendant  was  sworn  in,  and  by  that 
warrant,  &c.  To  thera  piras  there  were  forty-nine  general 
raplications,  traversing  the  allegations  ia  die  pleas,  andisauea 
wcae  joiticd  on  alh    The  first  special  replication  to  the  first 
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plea  alleged  that  the  bell  in  the  fint  plea  mentioned  wai 
and  is  a  bell  in  the  Gnildhall  of  the  naid  town  aari  borough ; 
that  the  liberties  of  the  said  tewii  and  boroughi  in  divers 
ilireetionSy  were  and  are  to  a. great  extent,  to  wit,  to  the 
extent  of  divers,  to  wit,  three  miles  from  the  GuiMfaall  of 
Ihe  said  town  and  borough ;  that  divers,  to  wit>  twenty  of 
Ibe  borgesses  of  the  said  town  and  borough  rsside  and 
dwell  out  of  the  said  town  of  Mommotitkj  and  within  the 
liberties  of  the  said  town  and  borough,  at  a  great  dtstsnee^ 
to  wit,  the  distance  of  three  miles*  from  the  Guildhall  of  the 
aaid  town  and  borough;  that  the  said  bell,  skid  the  ringing 
thereof,  could  not  be  heard  at  all  tines  tbroughoot  the  whole 
liberties  of  the  said  town  and  borough,  so  as  to  give  notice 
to  all  the  bui|;esses  residing  and  dwelling  therein;  that  the 
notice  of  holding  the  aaid  court  by  ringing  the  said  bell, 
in  the  said  plea  mentioned,  was  not  given  to,  nor  could 
the  ringing  of  the  said  bell  be  heard,  by  divers,  to  wit> 
twenty  buigesses '  residing  and  being  within  the  iibevtiee 
of  the  aaid  .town  and  borough,  who  were  willing  and 
wot|ld  have  had  a  miad  to  be  present  and  attend  at  the 
said  court  so  bolden,  as  in  the  said  6rst  plea  WMmtionrd> 
wfaeseat  the  said  defendant  was  so  cfected  aqd  chosen 
as  dbresaid,  to  wit,  at  Sec  and  this  &c.  SeGewd  special 
lepiicatton,  that  the  said  bell  is  fixed  at  the  top  of  the 
Guildhall,  and  that  the  Hwcties  are  to  a  great  extent  fipom 
the  Guildhall,  and  that  divers  bui^sses  reside  and  dweU 
out  of  the  town  within  the  libertieB,  and  at  a  distance  fwom 
the  Guiidhall,  and  that  the  bell  was  not  mag  in  proper  and 
sufficient  tnpie  befiwe  the  holding  of  the  said  oourl^  to  give 
due  notice  of  holding  the  aaid  court  to  all  the  bsn|peasea 
residing  and  being  within  the  liberties,  who  had  a  right  id 
be  present  at  the  coinrt  whereat  the  said. defendant  was  aot 
elected  and  chosen.  Third  special  replication,  that  aotice 
given  of  holding  the  said  court,  by  ringinig  the  said  beV,  waa 
not  a  due  and  sufficient  notice  in  that  behalf*  The  special 
replications  to  the  five  following  pleas  and  die  eighth  were 
^imilac.    The  special  replieatbns  to  tbe  seventli  pfea  vere^ 
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first,  that  the  said  court,  in  the  seventh  plea  mentioned,  was 
arid  is  a  court  at  which  the  burgesses  are  not  bound  to  attend 
as  burgesses,  and  hath  been  used  and  accustomed  to  be 
holdeu  for  other  business  than  such  as  relates  to  the  electing 
and  chusing  of  burgesses,  and  that  due  and  sufficient  notice 
was  not  given  of  the  court  being  about  to  be  holden  for  the 
purpose  of  electing  and  chusing  of  burgesses ;  and  second^ 
that  the  burgesses,  so  met  and  assembled  together  at  the  said 
court  were  not  met  and  assembled  for  the  electing  and 
chusing  of  burgesses.  Rejoinder  to  the  second  special 
replication  to  the  first  plea,  '^  that  notice  was  given  accord* 
iilg  to  the  said  custom  in  that  plea  mentioned,  by  ringing  the 
said  bell,  of  holding  the  said  court,  in  and  for  the  said  town 
and  borough,  in  manner  and  form  as  defendant  in  the  said 
first  plea  alleged,"  concluding  to  the  country.  To  the  same 
replication  to  the  second  and  third  pleas, '' that  the  said 
bell,  in  that  plea  mentioned,  was  in  due  manner  rung  to  give 
notice  of  holding  the  said  court,  in  those  pleas  mentioned/' 
To  the  same  replication  to  the  fourth;  ^*  that  notice  was 
given,  accordmg  to  the  custom  in  that  plea  mentioned,  by 
ringing  the  said  bell,  of  holding,  tlie  said  meeting,  so  holden 
as  in  that  plea  mentioned,  whereat  the  said  defendant  was  so 
elected  and  chosen  as  aforesaid.''  To  the  same  replication 
to  the  fifth  and  siith  pleas,  ^'  that  the  said  bell  was  in  due 
manner  rung  to  give  notice  of  holding  the  said  meeting  and 
assembly/'  To  the  first  replication '  to  the  seventh  plea, 
i'  that  the  said  court,  in^  that  plea  mentioned,  was  and  is  a 
court  which  the  burgesses^of  the  said  town  and  borough  are 
bound  to  attend  as  burgesses."  To  the  second  special  repli« 
cflition  to  the  eighth  plea,  '^  that  notice  of  the  said  meeting 
for'the  election  of  burgesses,  in  that  .plea  mentioned,  was 
given  according  to  the  form  and  effect  of  the  bye-law  in  that 
pleli  mentioned,  by  ringing  the  said  bell  therein  mentioned/' 
General  demurrer  to  the  first  and  third  special  replications; 
to  the  first,  second,  third,  fourth,  fifth,  sixth,  and  eighth 
pleas,  and  to  the  second  special  replication  to  the  seventh 
plea.    Depfurrer  to  the  first  rejoinijler,' assigning  for  causes. 
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tbat  the  defendant  hath  not  denied  or  traversed  any  matter 
in  the  replication^  nor  confessed,  nor  avoided,  nor  in  any 
manner  answered  the  same,  and  for  that  the  defendant  hath 
pleaded  new  matter  in  his  said  rejoinder,  to  wit,  that  notice 
was  given  according  to  the  said  custom,  in  the  first  plea 
roenlioned,  by  ringing  the  said  bell,  of  holding  the  said  court, 
and  yet  hath  concluded  to  the  country.  Demurrer  to  the 
olfaer  rejoinders,  for  the  same  causes,  and  joinder  in  demur- 
rer. 

Campbell  J  in  support  of  the  demurrer  to  the  replications,. 
It  is  alleged  in  the  first  ^lea,  that  the  borough  of  Monmouth . 
is  an  ancient  corporation,  and  that  there  has  been  an  im- 
memorial custom  within  the  borough  of  electing  burgesses, 
at  a  court  held  in  pursuance  of  a  notice  given  by  the  ringing 
of  a  bell.    In  the  replication  to  that  plea  it  is  stated,  for  the 
first  time,  that  there  are  liberties  belonging  to  the  borough, 
and  that  the  bell  cannot  be  heard  at  all  times,  so  as  to  give . 
notice  to  all  the  burgesses  resident  therein.    The  question 
therefore  is,  whether  this  plea  is  sufficiently  answered  by. 
shewing  that  the  bell  cannot  be  heard,  on  all  such  occasiOn3y 
throughout  the  borough  and  its  liberties.     It  seems  to  be 
settled  that  a  personal  summons  to  attend  corporate  meet-, 
itigs  is  not  uecessary  where  the  corporators  form  an  indefinite 
body.     Here  the  burgesses  are  an  indefinite  body,  and  con- 
sequently a  personal  summons  is  unnecessary.    A  personal, 
summons  is  nowhere  necessary  except  for  the  meeting  of 
the  select  body  of  the  corporation.      But  even  where  a 
member  of  the  select  body  has  left  the  town,  a  personal 
summons  is  not  requisite ;  Rex  v.  Grimes  (a).   It  is  admitted 
that  in  the  case  of  the  select  body,  there  must  not  only  be 
a  personal  summons,  but  the  summons  must  contain  a  notice 
of  the  object  or  purpose  for  which  the  meeting  is  to  take . 
place,  if  the  meeting  be  not  on  the  charter  day :  Rer  v. 
Carlisle  (A),  Rex  v.  Liverpool  (c),  Rex  v.  Doncaster  (d), 
Musgrove  v.  Nevimon  (e).   Even  m  the  case  of  a  select  body* 

(a)  5  Burr.  3598.  (6)  1  Stra.  384.  (c)  S  Burr.  r23. 

[d)  Id.  738.  (e)  3  Ld.  Rayin.  1358. 
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if  all  the  members  are  present,  and  agree  in  the  proceedidg,' 
a  personal  service  of  summons  may  be  dispensed  with,  unless . 
tke  charter  expressly  says  otherwise,  as  was  decided  in  Rex: 
V.   Thiodorick  (a).      These  cases,    thereforei  cannot   be* 
pressed  as  authorities  against  the  sufficiency  of  these  pleas, 
to  which  diey  are  wholly  inapplicable.     It  is  alleged  here 
that  the  notice  by  ringing  the  bell  ist  the  tmmemorlal  mode 
of  assembling  the  burgesses,  and  consequently  a  notice  in  • 
any  other  manner  would  be  insufficient.     Any  unusual  mode 
would  be  a  departure  from  the  custom,  and  therefore  bad. 
AMoming  that  the  l>eU,  in  this  instance,  conld  not  be  heard 
all  over  the  borough,  still  it  would  be  sufficient,  because  it' 
is  stbtsd  to  be  the  immendorial  mode,  and  any  other  notice 
substituted  in  lien  of  it  could  not  be  resorted  to ;  Rtx  ▼. 
May  and  Rex  v.  LUile  (6).    Suppose  the  crown  had  granted 
a  charter  directing  such  a  notice  to  be  given,  could  that  be 
gainsaid  i    If  not,  dien,  as  this  is  stated  to  be  thb  mode  by 
immemorial  custom,  the  presumption  is,  that  this  corpora* 
tion  had  originally  a  charter  directing  this  ak>de  of  giving 
notice.    [Bay%,  J.  The  strong  preasore  of '  the  argument' 
on  the  other  side  will  be,  that  the  pleas  do  not  state  how ' 
long  the  bell  was  to  be  rung,  nor  how  long  a  time  was  to  * 
ellipse  before  the  election  commenced.    The  notice  by  ring- 
ing a  bell  may  be  applicable  to  various  other  pnrposes ;  and' 
bow  are  the  burgesses  to  know  that  on  each  occasion  the 
bell  is  to  assemble  them  for  the  purpose  of  electing  burges* 
ses  i]    These  objections,  if  tenable,  ought  to  have  been  put 
on  the  record  by  way  of  replication,  and  (hen  there  mi^t 
liave  been  an  issue  of  fact  whether  the  notice  was  given  ao* 
cording  to  the  custom.     But  the  notice  itsdf^  by  ringing 
the  hell,  being  pleaded  as  an  ancient  and  immemorial  cus- 
tom, every  presumption  must  be  made  in  its  favour*    It  is 
not  necessary  that  the  bell  sbouid  be  heard  throughout  the 
liberties  of  the  borough,  in  order  to  support  the  reasonable* 
ness  of  the  custom ;  it  is  sufficient  if  it  be  heard  within  the 
borough,  and  that  is  admitted  by  the  pleadings;     The. 
(«)  a  East,  543.  (6)  5  Burr.  9^91. 
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Kbertiee  are  no  part  of  the  borough.  It  may  be  presmned 
ttiat  Memmmtk  was  anciently  a  waited  town^  and  that  nH  the 
burgage  tenements  were  within  the  borough,  and  if  so,  dien, 
according  to  Co.  Lit.  b.  2.  e.  10.  b.  {6%.  the  liberties  are  no 
part  af  the  borough.  The  liberties  here  are  merely  in  grant. 
They  are  given  as  franchises^  and  may  be  only  granted  with 
a  view  to  the  jurindiction  of  the  borough  justices,  or  fop 
odi^r  collateral  purposes,  quite  independent  of  the  rights  of 
individual  corporators.  That  the  King  may  grant  such 
franchises  is  laid  down  in  Cam.  Dig.  Prerogative,  D.  29, 
Talhoii  V.  Hubb  (a).  These  are  authorities  to  shew  that 
the  King  may  extend  the  franchises  of  the  borough  into  » 
foreign  county,  b^it  that  would  not  necessarily  make  thie  fran- 
chises part  of  the. borough.  Suppose  here  that  the  liberties 
extended  many  miles  beyond  the  borough,  could  it  be  said 
that  if  the  bell  was  not  heard  to  the  utmost  limits,  the  custom 
must  not  prevail  i  That  the  liberties  are  quite  distinct  from- 
the  borough  is  laid  dou*n  in  Leng^s  case  (ft)  and  Blankhy- 
V.  fViwianteif  (c);  and  with  regard  to  the  presumption  that 
all  the  inhabitants  live,  and  that  the  bar^;age  tenements  are, 
within  the  borough,  Co.  Lift.  b.  £.  e.  10.  ss.  ]0tt.  164.  l6d. 
and  £  Bl.  Com.  82.  are  authoritief.  It  appears,  therefore, 
that  the  liberties  are  no  parcel  of  the  borough,  and  as  it  is- 
not  denied  that  the  bell  was  heard  within  the  borough  itself, 
then  the  first  special  replication  is  bad,  for  it  admits  that 
the  ringing  of  the  bell  is  a  sufficient  notice  withip  the  bo- 
rough. For  the  same  reason  the  second  special  replication 
is  bad  also,  for  it  adipits  that  the  notice  was  suQkient  for 
those  burgesses  residing  within  the  borough,  but  not  for 
those  within  the  liberties ;  but  as  it  is  not  necessary  it  should 
be  heard  within  the  liberties,  that  replication  is  no  answer  to 
the  plea.  The  third  special  replication  is  still  more  objec- 
tionable, for  it  simply  alleges  thfit  the  notice  given  of  hold- 
ing the  said  court,  by  ringing  the  bell, ''  was  not  a  due  and 
sufficient  notice  m  that  behalf  ;**  which  raises  an  issue  of . 
law  and  not  of  fact ;  and  it  is  well  settled  that  such  a  repli* 
(«)  Stra.  1154.  <»)  5  Rep.  191.  (c)  S  T.  R.  479. 
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<^Btion  is  bad :  Rex  v.  Portreeve  of  Hohiion  (a).  It  is  ttnoe- 
cessary  to  advert  particularly  to  the  fourtbi  fifth|  and  sixth 
pleas.  The  seventh  plea  alleges  that  there  has  been  an 
ancient  and  laudable  custom  to  bold  a  court  on  every  Mon- 
day  throughout  the  year,  and  that  the  burgesses  being  met 
and  assembled  for  that  purpose,  have  been  used  and  accus- 
tomed to  elect  such  persons  as  they  thought  fit  to  the  office 
of  a  burgess  of  the  borough.  [Bayley,  J.  But  you  do  not 
bring  yourself  within  youir  own  custom.  You  do  not  say 
that  they  were  assembled  for  the  purpose  of  electing,  in  this 
instance.  Part  of  the  custom  alleged  is,  that  the  burgesses 
of  the  borough  for  the  time  being,  or  so  many  of  them,  being 
willing  to  attend,  being  met  and  assembled  for  that  purpose, 
&c.  did  elect.  This  does  not  shew  that  they  were  previously 
ilvarned  that  there  was  to  be  a  court  for  that  purpose.  You 
do  not  say  that  they  met  and  assembled  for  the  purpose,  of 
electing,  but  that  being  so  met  and  asumbled  together,  they 
elected  the  defendant.]  The  custom  is,  that  there  is  to  be 
a  court  holden  for  the  election  of  burgesses  on  every  Mon- 
day  throughout  the  year,  and  therefore  it  is  submitted  that 
every  Monday  in  the  year  must  be  considered  as  a  charter 
day,  on  which  every  burgess  is  bound  to  attend  without 
notice.  [Bay ley,  J.  It  is  nowhere  stated  that  they  are  all 
bound  to  attend.  Your  custom  is,  that  so  many  of  the  bur- 
gesses as  have  been  willing,  and  minded  to  be  present,  have 
attended.]  It  is  settled  that  on  a  charter  day  there  may  be 
an  election  of  corporate  officers  without  previous  summons 
of  the  corporators.  Here  the  Monday  must,  by  custom,  be 
considered  as  a  charter  day.  [Bayley,  J.  In  this  plea  it  is 
by  no  means  to  be  presumed  that  no  previous  summons 
was  necessary  for  the  purpose  of  electing  burgesses,  especi- 
ally as  the  Mondays  court  may  be  held  for  other  purposes. 
The  objection  is,  that  this  particular  court  is  not  shewn  to 
have  been  held /or  /Ae  purpose  of  election,  and  consequently 
you  ^  do  not  bring  yourself  within  the  custom  pleaded. 
Littledale,  J.  You  must  bring  yourself  within  the  terms  of' 

(a)  Sehv.  N.  P.  1086. 


The  King 
r. 
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the  custom ;  or  you  must  at  least  shew  that  there  was'  some- 
thing tantamount  to  a  meeting  and  assemblage  for  the  pur- 
pose of  election ;  but  this  is  not  shewn.]  The  special  repli- 
cation to  this  plea  alleges  that  the  burgesses  were  not  in  due  ll'^i'- 
manner  met  and  assembled  for  the  electing  and  chusing  of 
burgessea.  Now  there  would  be  no  difficulty  in  taking 
issue  upon  that  replication,  because  it  could  be  shewn  that 
the  burgesses  were  assembled,  in  due  manner,  by  ringing 
the  bell.  ILiUledakpJ.  But  ''due  manner"  must  mean 
according  to  the  allegation  of  the  custom ;  if  you  have 
not  brought  yourself  within  the  custom,  then  it  cadnot  be 
said  that  the  defendant  was  in  due  manner  elected.]  The 
eighth  plea  is,  at  all  events,  not  open  to  these  o}>jections. 
It  sets  out  an  ancient  bye-law  for  the  regulation  of  the 
election  of  burgesses,  and  the  plea  brings  the  case  by  proper 
averments  M'ithin  the  provisions  of  the  bye-law,  and  as  the 
replications  to  tiiis  plea  are  insufficient,  for  the  reasons  al- 
ready urged  as  to  the  other  replications,  the  defendant  is 
clearly  entitled  to  judgment  on  the  eighth  plea. 

G.  R,  Cross  J  contr^,  was  stopped  by  the  Court. 

Bay  LEY,  }.— 1  am  of  opinion  that  none  of  these  pleas 
are  good  in  point  of  law,  and  therefore  it  is  quite  immaterial 
to  consider  whether  the  replications  are  or  are  not  sufficient. 
Where  there  is  an  election  of  burgesses  to  take  place  either 
by  charter  or  custom,  on  a  specific  day,  it  is  the  bounden 
duty  of  every  person  entitled  to  vote  at  such  election,  to 
take  notice,  that  the  election  will  take  place  on  that  day, 
and  that  it  is  to  be  the  first  business  entered  upon  when  the 
parties  meet.  But  where  no  specific  day  is  fixed  by  charter 
or  custom  for  the  election  of  burgesses,  and  such  business 
may  be  done  on  many  days  in  the  course  of  the  year,  I 
take  it  to  be  essential  that  notice  should  be  communicated 
to  the  different  persons  resident  within  the  borough,  entitled 
to  have  a  voice  in  the  election,  and  that  it  should  be  a  rea- 
sonable notice,  given  at  such  an  interval  before  the  period  of 

VOL.  Vi.  s  s 
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HRie  at  which  the  election  is  to  tak«  piaice,  as  to  give  tb 
every  person  entitled  to  vote^  an  opportunity  of  preparing 
hioiself  for  attendance  at  the  meeting.     It  appears  to  me 
that  the  notice  stated  in  the  pleas  in  this  case,  by  th^  ringing 
of  a  bell,  (which  may  be  rung  for  a  great  many  other  pur- 
poses,) that  the  corporation  is  about  to  proceed  directly  to 
the  election  of  burgesses^  is  not  such  a  reasonable  notice  aB 
the  law  requires.     In  some  of  his  pleas  the  defendant  relies 
upon  an  immemorial  custom^  and  in  others  upon  an  usage 
which  has  prevailed  in  the  borough  since  the  charter  of 
Edw.  6.  >^B9  granted.     The  first  plea  is  founded  on  the 
custom,  and  states  that  from  time  to  time  a  court  has  been 
holden,  among  other  things,  for  the  election  of  burgesses, 
and  that  notice  has  been  given  by  ringing  the  bell;     But  it 
does  not  state  on  what  particular  days,  or  at  what  hours  the 
court  is  to  be  holdan,  nor  that  the  burgesses  are  to  be  elected 
at  every  court,  nor  at  what  period  of  (he  day  the  electjon 
is  to  take  place.    Hie  custom  is  silent  also  as  to  the  time 
during  which  th^  beU  must  ring,  and  how  long  an  interval 
must  elapse  after  the  ringing  before  the  election  is  closed. 
What  an  opportunity  this  gives  for  surprize^  collusion  aiul 
fraud  !     Suppose  an  individual  wishing  to  gain  his  election 
by  undue  means  says, ''  I  have  watched  particular  voters  out 
of  the  town ;  I  know  they  would  vote  against  me ;  I  know 
also  that  some  voters  cannot  con^e  to  the  poll  time  enough-; 
I  will  therefore  have  the  -bell  rung,  and  all  nly  friends  will 
know  what  to  do/'     Suppose  the  bell  is  rung  so  early  in 
the  morning  that  persons  who  hear  it,  and  are  desirous  of 
voting,  cannot  be  up  time  enough,  and  find  the  election 
over  before  they  arrive.     Such  a  custom  might,  in  many 
it>stances^  be  abused.     I  do  not  say  tliat  such  was  the  cas^ 
in  the  present  instance,  but  in  trying  the  validity  of  a  cus- 
tom^ we  are  to  see  to  what  abuses  it  may  possibly  lea<fc 
!Now,  if  this  custom  might  lead  to  practices  such  as  I  have 
mentioned,  undoubtedly  the  law  says,  il  is  pot  a  reasonable 
custom.     In  order  to  make  it  a  reasonable   cuslom,    the 
parties  entitled  to  vote  cnight  to  be  apprized  eidier  by  ringing 
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a  belly  or  in  some  other  distinct  luauner,  that  there  is  to  be- 
an election  of  burgessea  on  the  particular  day,  tind  there 
should  be.  such  an  interval  between  the  time  when  the  notice 
is  given,  and  the  time  when  the  election  takes  place,  as  will 
give,  to  •every  voter  an  opportunity  of  getting  to  the  poU  be- 
fore the  election  commences  and  concludes.     I  should  say 
that  even  if  you  gave  a  verbal  notice  to  every  man  that  the 
election  was  now  beghming*,  and  that  they  must  all  go 
instanter,  that  would  not  be  sufficient ;  because  the  party 
muslK  have  a  reasonable  time  for  preparing  to  attend  the 
election ;  he.  is  not  to  set  aside  all  other  business  and  pro- 
ceed instantaaeously  to  the  Guildhall.    If  such  a  notice 
would  be  bad,  t^  fortiori,  that  mentioned  in  the  first  plea- 
would  be  a  bad  notice.    The  second  plea  sets  out  a  charter 
granted  by  Fsdw»  6,  and  states  tlmt  from  the  time  of  that 
charter  .the  lawful  mode  of  electing  burgesses  is  this :  '*  that 
the  mayor,  bailiff,  and  burgesses,  bemg  nset  and  assembled 
for  that  purpose,  at  a  certain  court,  accordhig  to  the  cus^ 
tom,  or  the  major  part  of.  them  so  assembled  and  present,- 
(notice  having  been  given  of  holding  such  court  by  the  ring^  * 
ing  of  the  said  bell  within  the  town  and  borough  aforesaid,), 
h/ive  elected^  8lc.*'    Now  it  seems  to  me  that  by  law,  where 
a  corporation  has  an  indefinite  day,  or  many  unfiaed  daya . 
for  the  election  of  burgesses,  the  burgesses  cannot  be  said 
to  be  properly  met  and  assembled  for  the  purpose  of  clectioi> . 
unless  there  has  been  a  general  notice  given  throughout 
the  whole  borough,  for  what  the  meeting  is  to  be,  and  the 
time  at  which  it  is  to  be  lield  ;  and  omitting,  to  give  such 
a  notice  to  any  one  person,  unless  all  the  burgesses  should 
happen  to  be  present  and  consenting,  would  make  it  a  bad 
and  invalid  meeting  for  the  purpose  of  electing  burgesaes. 
These  olijections  are  equally  applicable  to  the  ihwA  and 
fourth   pleaa,  for  nothing  is  there  said  as  to  the  time  during 
which  the  bell  shall  continue  ringing,  or  how  long  a  time 
is  to  elapse  after  it  has  ceased  ringing,  before  the  election  is 
to  commence rf    Much  reliance  is  placed  in  argument  upon 
the  fifth  plea, but  that  differs  front  the  second. only  in  stating. 
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1825.  the  Diode  of  election  to  have  been  by  the  burgesses  ''met 
and  assembled  for  that  purpose  at  the  Guildhall/'  instead  of 
"  at  a  certain  court  holden^  &c/'  Now,  assuming  that  each 
of  the  burgesses  present  would  have^ireceiired  a  notice  *^  for 
that  purpose/'  it  does  not  follow  that  because  they  had  met 
for  that  purpose^  it  would  be  a  legal  assembly,  because 
unless  there  was  notice  given  tp  every  .other  member  of  the 
corporation  resident  withiu  the  limits  of  the  borough, 
although  those  other  persons  might  have  assembled  for  the 
purpose,  it  would  not  be  a  legal  meeting.  ^Fhe  notice  is 
said  to  be  **  of  such  meeting  and  assembly  by  ringing  a  cer- 
tain bell/'  There  may  be  some  difBculty  in  understanding 
this  ;  there  may  be  an  intentional  duplicity  im  it,  in  order 
that  you  might  seem  to  express  one  thing  when  you  really 
meant  something  else.  It  appears  to  me,  therefore,  that 
this  plea  also  cannot  be  supported  in  point  of  law.  The 
sixth  plea  is  bad  for  the  same  reasons  as  the  others,  because 
it  imports  only  that  notice  was  given  to  some  but  not  all  the 
burgesses,  llien,  as  to  the  sevenlb  plea,  I  tbiuk  that  also* 
cannot  be  supported,  first,  because  the  custom  on  which  it 
is  founded  is  bad  in  point  of  law,  and  second,  that  supposing- 
it  to  be  a  good  custom,  the  defendant  has  not  brought  hkii- 
self  within  it»  According  tp  the  custom-there  is  a  Mondt/ys 
court  held  fifty-two  times  in.  the  year.  Now  the  purpose 
for  which  the  court  is  to  be  held  is  itfot  stated  at  all  as  pari 
of  the  custom,  but  it  is  stated  ^  that  the  burgesses  for  the 
time  being,  or  so  many  of  the  burgesses  for  the  time  beings 
being  willing,  and  having  a  mind  to  be  ppesei>t,  beitig  met 
atnl  assembled  for  that  purpose  at  the  said  court,  have 
elected  and  chosen,  and  during  the  wliole  time  last  aforesaid 
have  been  used  and  accustomed  to  elect  and  chuse  at  their 
discretion^such  person  or  persons  as  the  major  part  of  them 
so  assembled  have  thought  fit/'  They  are  to  be  met  and 
assembled yr)r  thai  purpose.  It  all  had  notice  it  would  be 
a  good  meeting  and  assembly,  biit  they  must  meet  for  the 
purpose^  and  according  to  the  authorities  upon  corporation 
law,  I  apprehend  that  in  all  cases  where  a  particular  day  is 
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fixed  upon,  which  is  not  ordained  by  the  charter/  there  must 
be  a  notice  to  all  the  burgesses  that  the  meeting  is  for  the 
purpose  intended.  The  averment,  therefore,  that  the  court 
bad  assembled  for  that  pt4f'pos<*j  would  not  be  suflicient 
unless  such  a  notice  had  been  given.  This  plea  does  not 
import  upon  the  face  of  it  that  there  had  been  any  such 
notice.  Then  how  does  this  defendant  bring  himself  within 
the  custom  ?  He  does  not  say  "  that  being  so  met  and 
assembled  Jur  that  purpose,  the  major  part  of  the  burgesses 
elected  him,"  and  therefore  assuming  it  to  be  a  good  plea 
he  has  not  brought  himself  within  the  custom.  But  there 
is  another  answer  given  to  this  plea  by  the  replication,  which 
denies  that  the  meeting  was  assembled  in  due  manner  for 
the  purpose  of  electing  burgesses.  The  words  **  in  due 
manner"  mean  in  such  a  manner  as  the  law  will  allow;  and 
therefore  the  court  is  not  met  in  due  manner,  unless  it  is 
assembled  for  that  purpose.  It  seems  to  me,  therefore,  that 
these  different  pleas  cannot  be  supported,  and  we  have 
thought  it  much  better  to  give  our  opinion  upon  them  at 
once,  in  order  to  saVe  the  parties  the  great  expense  of  trying 
no  less  than  forty-nine  issues.  With  respect  to  the  bye-law 
set  out  in  the  eighth  plea,  I  have  no  difficulty  in  saying  that 
it  is  bad  in  point  of  law.  It  is  open  to  the  same  objections 
that  I  have  already  noticed  as  applicable  to  the  custom  set 
out  in  the  other  pleas;  for,  independently  of  the  indistinct- 
ness of  communication  as  to  the  purpose  of  ringiog  the  bell, 
it  is  also  defective  for  not  specifying  the  period  of  time  during 
which  the  bell  is  to  be  rung,  and  the  length  of  time  that  is 
to  elapse  before  the  election  commences.  It  would  cer- 
tainly lead  to  the  consequences  I  have  already  pointed  out, 
by  enabling  a  party  to  take  certain  burgesses  by  surprise, 
by  having  the  bell  rung  at  a  period  when  he  was  sure  of 
carrying  his  election.  For  these  reasons  I  am  of  opinion 
that  judgment  must  be  given  for  the  crown. 

HoLRQTD,  J.  and  Littledale,  J.  conctirred  for  the 
like  reasons. 
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Campbell  applied  for  leave  to  amend  the  pleas  upon  pay- 
ment of  costs,  but 

The  Court  said  the  general  ruie  was  not  to  allow  of 
amendments  after  argument.  If,  however,  be  could  prodiioa 
an  affidavit  of  the  grounds  on  which  he  moved,  the  Court 
would  consider  whether  he  might  have  a  rule  to  shew  cause. 

Judgment  for  the  crown. 


RoHDE  and  another  v.  Pkoctor  and  another. 


The  drawer 
of  a  bill  ab- 
Kconded,  and 
was  made  a 
bankrupt  be- 
fore the  bill 
was  due.   ilis 
house  con- 


FEIGNED  issue,  directed  by  the  Vice* Chancellor,  to  Ir^f 
the  question  wUetlier,  on  the  lOtb  of  May,  1821,  there  was 
any  debt  due  under  and  by  virtue  of  five  several  bills  of  ei^ 
change,  set  forth  in  the  declaration,  drawn  bypoe  John 
Soadi/  Rains  upon  and  accepted  by  one  Joseph  Lackiat^, 

and^^t?^"' .  ^  ^"^  ^^  them,  which  debt  was  provegble  by  the  plaintiflb, 
session  of  the  as  assignees  of  Sawjfery  Jobler  and  Co.,  the  iudorseea  of  the 
de^^the^com  °"  ^^^  IMs,  under  a  commisaion  of  bankrupt  issued  agttiiiat 
mission,  after  the  said  J.  S:  Ruins.  At  the  triil  before  AtbMy  C.  J.  the 
due.  The  jury  found  a  verdict  for  the  plaiotiffsy  stating  that  there  waiei 
holder  knew     a  debt  under  and  by  virtue  of  the  said  billa  of  exchange. 

of  ihcappoiirt-  ,  *    .       ,  J       .  .     .  . 

ment  of  A.  which  wa3  proveabfe  by  them  undejr  the  commissioo'  against 
and  B.  as  the   ^i^^^    Upoa  motion  by  the  defendants  before  the  Lord 

••  rawer  s  as*  ^ 

signees  before  Chancellor  for  a  new  trial,  his  lordship  directed  the  foUow-* 

di^.  TiiTac-   ^  ^^^^  ^^  ^®  ^^^  ^^  ^^  opinion  of  thia  Court : 
ceptor  became  .  Xhe  fiv«  bills  of  exchange,  set  forth  in  the  declaratiou,. 
fore  the  bill      became  due  in  die  monlh  of  June^  18 18,    The  drawer, 
was  due.  The  j,  ^'^  Uaim,  left  bis  dwelling-house  on  or  about  the  J  7tb 

holder  neither  ^ 

gave,  nor  qC  April,  181%  and  absconded  and  went  abroad,  and  never 

t^mptto^RiTj,  "Jip^**f»ed.    On  the  20th  of  Jfril,  1818,  a  commission  of 

notice,  either  bankrupt  issued  against  him,  under  which  the  defendants 

or  to  his  as-  ^*ere  duly  chosen  assignees,  and  the  bankrupt's  effects  were 

siRuees:^  aeligned  to  tbenir  previously  to  the  time  when  the  said  bills 

Held,  that  he  v  j^ 

was  guilty  of  laches;  that  his  claim  against  the  drawer  was  barred;  and^ caoaaqaeiidyi 

that  he  had  no  right  to  prove  the  bills  under  his,  the  drawer*s>  commissiou. 


UOHDE 
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of  ei^chwge  became  due.  The  bankrupt  did  not  surrender 
to  his  cofnniissioh :  the  time  for  which  surrender  was  limited 
to  the  23d  of  June^  1818.     The  bankrupt's  house  remained  v. 

open,  in  the  possession  of  the  messenger  under  the  coromis-  rRocroR. 
sjon,  for  some  time  after  the  bills  were  due.  The  acceptor 
became  bankrupt  on  the  23d  of  ^pnV,  1818,  and  the  bills 
were  dishonored  ^hen  they  became  due,  but  no  notice 
of  the  dishonor  was  given  to  the  drawer  or  left  at  his 
bouse.  The  holders  of  the  bills  had  notice  before  the  bills 
became  due^  that  the  defendants  had  been  chosen  lissignees 
of  the  estate  i(nd  effects  of  Rains,  but  ho  notice  of  the  dis- 
honor of  the  bills  was  given,  or  attempted  t6  Jbe  given,  to 
tb6  defendants.  The  commissioti  of  bankrupt  against  Saw- 
yer, Jobter  and  Co.  issued  on  the  29th  of  October,  1818, 
and  the  plaintiffs  are  their  assignees  and  the  holders  of  the 
bills.  The  (|uestion  for  the  opinion  of  the  Court  is,  wbe« 
ther^  under  these  circumstances,  the  bills  were  proveabk* 
uqder  tbd  commission  issued  against  the  drawer. 

F.  Pollock,  for  the  plaintiffs.  The  plaintiffs  are  the  as- 
signees of  the  holder's  of  the  bills,  and  as  siich  aie  entitli'd 
to  prpve  the  amount  under  the  commission  against  the 
drawer.  The  bills  were  running  when  tlie  drawer  became 
bankrupt;  he  absconded  before  they  became  due:  personal 
notice  to  hira^  therefore,  of  the  dishonor  of  the  bills,  was 
impracticable,  and  consec^uently  unnecessary.  If  he  bad 
mearely  absconded  for  a  time,  and  bad  not  been  made- 
a  bankfupt,  but  bad  returned,  the  plaintiffi  might  have  sued 
hhn  upon  tbe  bills,  and  want  of  notice  of  their  dishonor, 
would  have  been  no  answer  to  that  action.  Then,  if  iiotice 
was  not  necessary  to  the  drawer  himself,  k  fortiori  it  was 
not  necessary  to  the  defendants  as  his  assignees.  If  the 
drawer  had  a  right  to  notiee,  it  would  not  pass  to  hia 
assignees,  for  they  are  not  his  representatives  for  that  pur- 
pose, and  no  case  can  be  found  in  which  they  have  beeii 
held  entitled  to  notice  under  such  circumstances.  Th^re 
sttt,  no  doubt,  cases  in  which  it  has  been  held  that  the 
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bankruptcy  of  the  drawer  constitutes  no  excuse  for  neglect- 
ing to  present  a  bill  for  acceptance  or  paymenit,  or  neglect- 
ing to  give  due  notice  of  its  non-acceptance  or  non-pay- 
ment;  but  that  is  because  many  means  may  remain  of 
obtaining  payment  by  the  assistance  of  friends  or  otherwise, 
of  which  it  is  reasonable  the  drawer  should  have  opportu- 
nity to  avail  himself  (a)*    But  assignees  do  not  come  within 
the  reason  and  principle  of  the  rule,  because  they  do  not 
stand  in  the  same  relation  to  the  bill  as  the  drawer;  they 
are  merely  trustees  for  the  purpose  of  collecting  the  assets 
of  the  bankrupt,  and  dividing  them  among  his  creditors. 
If  these  defendants  are  entitled  to  notice,  the  assignees  un- 
der a  voluntary  assignment  for  the  benefit  of  creditors  would- 
be  entitled  also;  which  would  be  a  perfectly  novel  propo-- 
sition*     The  ground  for  requiring  notice  is  to  enable  the 
party  to  withdraw  his  funds  from  the  hands  of  the  acceptor;' 
which  cannot  apply  to  the  assignees  of^a  bankrupt,  because- 
they  are  bound,  virtute  officii,  to  collect  all  the  funds,  wher* 
ever  deposited,  with  the  least  possible  delay. 

Tindal,  contr^.     The  holders  made  these  bills  their  own 
by  their  negligence  in  omitting  to  give  notice  of  their  dis— 
honor,  first,  to  the  drawer,  and  secondly,  to  his  assignees. 
The  case  does  not  find  as  a  fact  that  the  holders  of  the  bills 
knew  of  the  drawer  having  absconded*     The  general  rule 
is,  that  notice. of  the  dishonor  of  a  bill  must  be  given  to  the- 
drawer,  and  though  there  are  some  eKoeptions  to  the  rale,' 
still  a  party  must  bring  himself  clearly  within  one  of  them, 
before  he  can  relieve  himself  from  the  obligation.     At  all 
events, ^and  under  any  circumstances,  he  must  use  diligence 
in  the  attempt  to  give  notice;  without  that  he  can  never  be 
excused:  Ruisell  v.  Langsfaffe  (A),  Esdaile  v.  Sowerbj^(c), 
Baleman  v.  Joseph  (d),  Beveridge  v.  Burgess  (c),  Crosse  v. ' 

(a)  Vide  Rustell  v.  Langstaffi!,  Dong.  514;  Bickerdike  v.  Bollman, 
1  T.  R.  405;  Etdaile  v.  Sowerby,  11  East,  114;  Boulibee  v.  StuUbs, 
18  Veaey,jun.  81. 

(M  Doug.  514.  (c)  11  East,  114.  {d)  S  Camp.  461. 

(c)  3  Camp.  262. 
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Smith  (a),  and  Goldsmith  ▼.  Blattd  (b).  Here,  no  iucfa 
attempt  was  made,  although  it  might  have  been :  for  notice 
might  have  been  left  at  the  drawer's  house,  and  would  pro* 

bably  have  reached  him  if  it  had.     It  was,  indeed,  held  in 

• 

Brett  V.  Lcvett{c),  that  want  of  notice,  to  the  bankrupt 
drawer,  of  the  dishonor  of  a  bill,  might  be  supplied  by  evi- 
dence of  his  acknowledgment  to  the  holder,  when  asked  if 
the  bill  would  be  paid,  that  he  knew  it  would  not ;  but  that 
does  not  at  all  break  in  upon  the  general  rule  as  applied  to 
this  case,  because  there  is  no  such  supplementary  evidence 
here.  Then,  secondly,  whether  notice'  to  the :  bankrupt 
drawer  was  necessary  or  not,  still  it  was  clearly  necessary 
to  his  assignees.  In  ex  parte  'MoIine(d\  where  the  bill  waa 
dishonored,'  and  the  drawer  became  bankrupt,  notice  of 
the  dishonor  was  given  to  him  before  his  assignees  under 
the  commission  had  been  appointed;  and  that  was  held  suf- 
ficient; but  for  this  reason,  that  until  the  assigpiees  are 
appointed,  the  bankrupt  himself  represents  his  estate,  i  The 
ground,  therefbre,  of  that  decision,  she^s  that  where  a  bill 
IS  dishonored  after  the  drawer  has  become  bankrupt,  notice 
of  the  dishonor  must  be  given  to  his  assignees.  The  argu- 
ment suggested  with  respect  to  assignees  under  a;  voluntary 
assignment  has  no  bearing  upon  the  point :  they  are,  abso- 
lutely, mere  trustees,  and  can'  sue  only  in  the  name  of  the 
assignor :  but  the  assignees  of  a  bankrupt  are  constituted 
his  representatives  by  law,  and  have  the  power  of  suing  in 
their  own  names.  Suppose  a  drawer  of  a  bill  dies  b^fove 
the  bill  is  yet  due,  and  hisr  executor  resides  so  near  that  hi» 
place  of  abode  may  be  fairly  presumed  to  be  known  to  the 
holder ;  if  the  bill  is  dishonored,  must  riot  notice  be  giveti 
to  the  executor  i  Most  clearly  it  must.  Suppose  a  decree  in 
Chancery  against  the  executor,  compelling  him  to  adminis- 
ter the  estate  rateabiy  among  the  creditors,  notice  would 
still  be  necessary ;  and  yet  an  executor,  so  situated,  would 
fill  precisely  the  same  character  as  the  assignee  of  a  bank- 
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(a)  1  M.  &  S.  545. 
(r)  13  East,  213. 


(b)  Bayley  on  Bills,  224. 
((0  19  Veseyjjun.  216;  1  Rosc,303,S.C. 
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rtipt    Theae  plaintiffs,  (h^feforei  having  neither  girefij  nor 
attempted  to  gite,  notice  to  the  drawer  or  his  assignees,  do 
^  not  come  within  the  fexeeptioHs  ffom  the  general  rUl<i  but 

Pfto(tr0B.  have,  by  their  laches,  taiade  the  bills  their  owU|  and  cannot 
prore  their  Amount  under  the  drawer's  commissioti.  A  con- 
trary decision  would  be  extremely  uojiMt,  for  it  may  be 
most  important  to  the  assigaeea  to  receive  notice,  ia  order 
to  their  being  perfectly  acf  tiatnted  With  tbcf  state  6t  ibe 
bankrupt's  affairs^  [^^^^>  ^*  ^^^  ^^^J  ^^  ^^^^  have  ab 
interest  in  vsatching  the  state  of  the  acceptor's  affairs.} 
Certainly;  for  the  acceptor  may  become  bankrupt  with 
funds  of  the  drawer  in  his  hands,  and  bis  eetate  may  pay 
a  large  dividend  before  the  assignees  of  the  drawer  kilow 
the  fact  th^t  the  biUs  will  become  a  charge  lipou  bia  edlUM$ 

F.  Pollock,  in  f efply.  The  lew  doea  not  cril  upon  a  vamti 
to  attempt  to  do  that,  which  hia  situation  and  circitaistaDceil 
render  it  nuMraily  impossible  that  he  should  siieoted  in  doing « 
lint  that  was  the  aitu^tion  of  the  pliiinliffs  $  therefore,  they 
have  been  guilty  of  no  laefa^a.  The  asstgilees  do  not,  in 
point  of  law,  jrepresent  the  person  of  die  bankrupt,  but  only 
bis  estate ;  they  are  mere  truatees,  not  personal  represents* 
tive$.  £x  psirte  flfo/i/ie  only  ahews  thitt  the  notice  in  (hat 
particular  case  was  suficieot ;  it  is  no  autbority  liwr  saying, 
generally,  that  where  the  drawer  of  a  bill  betfonaed  bankrupt^ 
and  the  bill  is  dishonored  after  asaigoeetf  are  cboaen,  nqtic^ 
wMt  be  given  tio  them.  Such  a  rule  wouM  be  abeiifdy  fete 
if  the  ^ommtsaion  Ware  afterwanb  ^ufierseded,  notice  td  the 
assignees  w6uld  be  ineffectual  a$  against  the  btekrupl^ 
But,  at  all  events,  the-  assi^ea  cato  claini  a  rigkt  to  notice 
only  upon  the  ground  that  the  balikrupt's  estate  haa  4us-» 
tained  some  injury,  and  there  is  no  pretehce  for  saying  that 
the  want  of  notice  haa  prodaced  any  such  effect  iu  this  caae^ 

Tfaie.caae  was  argued  at  the  sittings  after  la^t  Ea^er  term, 
when  the  Court  took  time  to  consider  of  it.  Judgment  was 
now  delivered  by 
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B A  Y  LEY,  J.y  who,  after  stating  the  facts  of  the  casei  tbua 
proceeded. — ^The  question  arising  upon  the  facts  stated  in 
this  case,  is,  whether  the  want  of  notice  bars  the  plaintiff's 
claim ;  and  we  are  of  opinion  that  it  does.    The  bolder  df 
^  dishonored  bill  is  Jboiutd  to  use  doe  diligence  to  gi^e  no- 
tice to  all  those  parties  to  the  bill  who  would  be  entitled  to 
ai  remedy  over  upon  it  if  tfaej  took  it  np ;  and  if  he.neglccts 
to  use  such  diligence,  he  makes  the  bill  his  own,  and  for^^ 
felts  his  remedy  upon  it  as  against  all  those  parties.    The 
chance  of  obtaining  any  benefit  from  the  remedy  over  may 
be  hopeless ;  the  parties  against  ^hom  the  remedy  wooM 
lie  may  be  insolvent,  or  bankrupt,  or  nay  have  absconded  ; 
but 'that  is  no  excuse  for  the  holder;  because  the  partiefl 
tre  entitled  to  have  the  chance,r  and  if  they  are  deprived  of 
it,  the  law,  which  in  this  respect. is  founded  npoo  the  usage 
and  custom  of  merchants,  holds  them  discharged.    If,  there* 
fore,  there  is  a  want  of  due  diligence  here,  the  bankruptcy 
of  Lacklan  does  not  excuse  it,  and  the  question  must  be 
decided  just  the  same  as  if  he  had  remained  solvent.     Now, 
if  Lacklan  had  remained  solvent,  and  the  assignees  otRaim 
had  received  notice  of  the  dishonor  of  the  bill,  they  might 
have  preaaed  Lacklan  for  payment,  or,  if  they  had  chosen 
lo  take  up  the  bill>  OHght  have  aued  hitn  upon  it.    But  of 
those  remedies  th^y  haVe  been  deprived,,  and  the  only  ques- 
tion is,  whether  they  have  been  so  deprived  by  means  of  the 
want  of  due  diUgtince  on  die  part  oi  the  holders*   In  answer- 
ing that  question  k  is  not  neoesaary  to  declde'wlwtber,  when 
a  party  eiititJed  to  notice  betomes  baiArupf,  the  holder  i» 
bound  to  endeavour  to  discover  hia  assignees:  neither  in  it 
necessary  to  decide  what  would  be  the  ditty  of  Che  holder  if 
the  bouse  of  such  a  party  ^ere  shut  up,  himeelf  abscoededy 
9iM)  his  representatives  not  to  be  found ;  for  here  the  bank- 
rupt's house  remained  open,  and  the  messenger^  who  is  his 
representative,  or  at  least  the  agent  of  his  representatives, 
vras  in  it ;  so  that  a  notice  left  there  would  have  reached 
die  assignees,  and  would  have  enabled  them  to  decide  what 
course  they  would  pursue  as  against  Lacklan,    It  is  laid 
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down  in  Tltompson*s  excellent  modern  Treatise  upon  the 
Law  of  Bills  of  Exchange,  page  535,  in  which  the  Scotch 
and  EfiglUh  law  upon  the  subject  are  combined,  that  where 
the  drawer  or  indorser  becomes  bankrupt,  notice  must 
nevertheless  be  given  to  him,  or  to  the  trustee  vested  with 
his  estate  for  the  behoof  of  bis  creditors ;  and  ex  parte 
Moline  is,  among  other  cases,  cited  as  an  authority  in  point.' 
Whether  the  rule  is  so  in  all  cases,  we  need  not  decide;  all 
that  we  need  decide  in  this  case  is,  that  where  the  bankrupt's 
house  reiQjiins  open,  and  the  agent  of  the  assignees  in  it; 
notice  is  necessary^  and  the  M'ant  of  it  bars  the  holder^s 
claim  against  the  bankrupt's  estate.  That  being  so,  it  fol- 
lows that  these  bills  were  not  proveable  under  the  commis- 
sion against  the  drawer,  and,  consequently,  our  judgment 
murt  be  for  the  defendants. 


Judgment  for  the  defendants. 


.  The  Kino  r.  Montague  and  others. 
A  riwr  or        XHIS  was  an  indictment  for  cutting  a  trench  across  an 

crGCK  tnto 

whicfa  the  tide  ancient  and  common  King's  highway,  leading  from  the  parish 
fhcrefore"^'*  of  Hoo  in  the  county  of  Kent,  unto  aiid  through  thfe  parish 
ueoessarily  a  of  Stokc  ia  the  same  county)  and  from  thence  unto  and  into 
public  naviga-  ^^  ^^^^  ^  g^^  j^^^  j^  the  /^fe  ofGrotH  m  the  same 

A  {Hiblic  county,  used  for  all  the  King's  subjects  with  their  horses, 
gation  on  carts,  carriages,  8cc.  Plea,  not  guilty.  At  the  trial  before 
«uchariveror  Graham,   B.  at  the  last  Summer  assizes  for  S«rr^,  into 

creek,  rooj  be  ■      •      •  • 

extinguished     which  county  the  mdictment  had  been  removed  for  trial  by 

cither  by  legal  ^^  order  of  this  Court,  the  case  proved  in  evidence  was  this, 
means,  as  an  . 

act  of  parlia-    The  alleged  highway  consisted  of  an  embankment  running 

menty  a  writ  , 

of  ad  quod  damnutn,  or  an  order  of  commissioners  of  seweVs;  or  by  natural  causes,  as 

the  retreat  of  tlie  sea,  or  a  deposit  of  sih  and  mud.  ' 

Where  a  public  road,  obstructing  a  creek  once  navigalile,  has  existed  beyond  living 

memory,  the  law  will  presume  that  the  public  right  of  navigation  has  been  destroyed 

by  some  one  of  the  means  aboye  meotioned. 
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across  YantUtt  Creek,  waich  runs  along  the  west  side  of 
the  Isle  of'  Grain,  uniting  the  rivers  Thames  and  Medu^ay. 
Tlie  corporation  of  London  contended  that  Yantlttt  Creek  u. 

was  a  public  navigable  stream,  and  that  the  alleged  highway  Momtague^ 
obstructed  it,  and  the  defendants  by  their  order  cut  away 
the  embankment.  The  embankment  had  from  time  to  time 
during  the  last  twenty  years  been  raised  by  the  inhabitants 
6{ Stoke  and  Grain,  and  to  such  a  height  that  during  all  that 
period  no  boats  could  pass  over  it  at  any  time;  but  during 
the  thirty  or  forty  years  preceding,  light  boats  which  drew 
very  little  water  had  occasionally  passed  over  during  about 
half  an  hour  both  before  and  after  high  water.  Upon  re- 
moving the-  embankment  the  remains  of  an  ancient  bridge 
were  discovered.  Its  dimensions  appieared  to  have  beea 
considerable,  both  in  height  and  width,  but  there  weie  no 
means  of  ascertaining  when  it  was  built,  when  it  fell  into* 
decay,  or  for  what  purpose  it  was  designed,  whether  to  assist 
the  navigation  of  Yantlett  Creek,  or  to  support  the  road  frour 
Stoke  to  Grain.  It  was  contended  on  the  part  of  the  de- 
fendants that  as  the  arch  was  of  a  size  sufficient  for  naviga- 
tion, and  more  than  sufficient  for  the  support  of  the  road,- 
the  bridge  must  be  presumed  to  have  been  biiift  so  as  not 
to  obstruct  the  navigation;  and  that  if  there  had  ever  been 
a  public  navigation  along  Yanilett  Creek,  that  could  not  be 
legally,  extinguished  except  by  act  of  parliament.  The 
learned  judge  told  the  jury  there  was  ground  for  presuming 
that  there  had  formerly  been  a  public  navigation  along  Yant~ 
htt  Creek,  but  that  it  had  in  all  probability  been  obstructed 
by  a  natural  deposit  of  silt  and  mud,  and  the  bridge  might 
for  thtit  reason  have  been  allowed  to  fall  to  'decay,  and  the 
^nbankment  have  been  made  instead  of  it.  The  only  proof  . 
of  navigation  was  by  very  small  craft  at  very  short  periods  of 
the  tide^  and  therefore  the  defendant?  could  only  be  entitled 
to  remove  so  much  of  the  embankment  as  would  open  a 
navigation  to  that  extent,  and  were  not  at  all  events  justified 
in  wholly  removing  it,  as  they  hsid  done.  Under  this  direc-  ^ 
tion  the  jury  found  the  defendants  guilty. 
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Gurtity  in.  Michaelmas  term  last  obtained  a  rale  nisi  for. 

a  new  trial  upon  the  ground  of  misdirection. 
The  KiNQ.  ^  * 

M0NT40UK.        Marryat,iYfith  whoni  were  D.  Pollock  and  Platl,)  against; 
the  rule^  was  stopped  by  the  Court. 

Gurnetf^  the  Recorder  of  Londorr^  the  Common  Serjeant^ 
Bol/and^  Tinda/,  Law^  and  Mirehouse,  were  heard  in  sup- 
port of  the  rule,  ^ 

BayleYi  J. — I  am  of  opinion  that  the  verdict  found  in 
this  case  ought  not  to  be  disturbed.     It  has  been  argued 
that  the  learned  judgQ  ought  to  have  left  it  to  the  jury  to  say. 
whether  there  had  or  had  not  been  a  public  navigation, 
along  Yanileit  Creek:  but  he  seems  to  me,  instead  of  pre- 
judicing the  defendants  in  this  respect,  to  have  put  the  case 
much  more  favorably  for  them,  for  the  whole  of  his  charge, 
to  the  jury  proceeded  upon  the  assumptioni  that- at  some 
very  distant  period  there  had  been  such  a  navigation.    Bui 
assuming  the  summing  up  to  have  been  defective  in  this, 
particular,  still,  if  we  are  satisfied  upon  the  evidence  now  be^- 
fore  us,  either  that  there  never  was  any  public  navigationi  or 
that  it  has  been  legally  extinguished,  we  ought  not  to  grant 
a  new  trial.     Now  there  are  cases  to  shew  that  not  every 
place  in  which  the  tide  ebbs  and  flows  is  necessarily  a  public 
navigation,  although  its  size  is  sufficient  for  the  purpose.. 
The  first  of  these  is  The  Mayoi-  of  Lytui  v.  Turner  (a).^ 
'<  That  was  error  from  a  judgment  in  the  Court  of  Common 
Pleas,  in  an  action  upon  the  case  against  the  corporation  of 
XjfiiM  RegUf  for  not  repairing  and  cleansing  a. certain  creek 
or  fleet^  called  Dowshill  Fleet,  into  which  the  tide  of  the  sea. 
was  accustomed  to  flow  and  reflow,  as  from  time  immemo-. 
rial  they  had-  been  used,,  whereby  the  sea  was  prevented 
from  flowing  therein,  so  that  the  aaid  creek  was  rendered 
unitavigablej  and  the  plaintiflF  obliged  to  carry  his  corn  round 
about     The  second  count  stated  no  special  damage,  but 

(«)  .C«Wp.  86. 
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only  qharged,  generally^  that  the  plfamiff  lost  th^  use  pf  hi^ 
navigaiioh.    Judgment  by  nihil  dioit,  and  damages  upon  ^     rp.    |^ 
writ  of  ioquify.     For  the  plaintiff  in  error  it  was  contended  v, 

that  if  any  one  count  was  bad,  the  judgment  might  be  set  M^wtacwir 
aside:  and  it  was  urged  that,  upon  the  face  of  this  record,  '\t 
appeared  that  the  locus  in  quo  was  a  navigable  river,  wh^r^ 
the  tide  flows  and  reflows ;  and  the  second  count  waa  gene- 
ral, without  any  special  damage  being  stated;  thfit,  if  a0^ 
the  injury  eomplained  of  was  not  the  subject  of  an  action^ 
but  of  an  indictment;  for,  wherever  a  river  flows  and  reflqws^ 
it  ia  in  the  nature  of  a  highway,  and  is  common  |o  all*  X^ofd 
Man^idf  Ea  fltcto  oritur  jius.  How  does  it  appear  thai 
this  is  a  navigable  river?  The  flowing  and  reflowing  of  tb<> 
tide  doea  not  make  it  so ;  for  there,  are  many  plaees  k^ 
which  the  tide  flaws  that  are  not  navigable  rivere ;  and  tbfl 
place  in  question  may  be  a  creek  in  thek  own  priviiH» 
estate.''  So  in  MtVes  v.  Ruse  (u)^  Gihbs,  C.  J.  aaid,  "  The 
flowing  of  the  tide,  though  not  abecJutely  incvnaiatent  willi 
a  right  of  private  property  in  the  creek,  is  strong  piimifaciti 
evidence  of  its  being  a  public  navigable  river;"  aitd  Htath,  J« 
said,  **  The  flux  and  reflux  of  tbe  tide  is  atrong  prim&fatia 
evidence  that  this  was  a  navigable  river."  Then  how  is  this 
prim&Jacie  evidence,  for  it  is  no  more,  which  arises  out  of 
Ike  flua  and  reflux  of  the  tide,  to  be  eatimated  i  By  the 
situation  and  nature  of  the  channel ;  that  ia  the  true  critc-r 
rion.  If  the  chaoqel  ia  broad  and  deep,  and  calculated  for 
the  purpose  of  commerce,  tlie  natural  inference  must  be, 
Vhat  it  has  been  a  public  navigation ;  biit  if  it  is  small, 
shallow,  and  navigable  9nly  for  short  periods,  at  particular 
timea  of  the  tide,  and  by  small  ve^els,  the  almost  inevitable' 
conclusion  is  tlutt  it  n^ver.  has  been  a  public  navigation* 
Now  the  latter  description  applies  to  the  creek  in  question, 
and  all  the  evidence  io  the  caae  goes,  to  negative  the  idea  of 
there  ever  having  been  a  public  navigation  along  it.  (Here 
the  learned  judge  recapitulated  and  conunented  upon  the^ 
evidence  at  considerable  length).     But,  assuming  that  thia^ 

(a)  &  TftoDt.  85. . 
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was   at  some  very  remote  period  a  public  navigation,  still, 
Considering  the  length  of  time  during  which  it  has  been 
V,  obstructed  and  disused,  I  think  we  must  now  presume  that 

Montague,  j^  ^^^  ^^^^  legally  extinguished,  and  the  rights  of  the  pub- 
lic in  respect  of  it  legally  determined.  Those  rights,  if 
indeed  they  ever  existed,  in  all  probability  sprung  out  of  the 
circumstance  that  the  tide  of  the  sea  ebbed  and  flowed  in 
the  creek,  so  as  to  make  it  for  some  purposes  navigable. 
If  the  sea  retreated,  or  the  creek  became  choked  up  by  its 
own  deposits  of  mud,  so  as  to  be  no  longer  navigable  at  all, 
why  should  not  the  rights  of  the  public  cease  ?  If  natural 
causes  gave  existence  to  those  rights,  why  should  not  natural 
causes  destroy  them  ?  But  there  are  other  modes  by  which 
they  may  have  ceased.  They  may  have  been  extii^uished 
by  an  act  of  parliament,  or  by  a  writ  of  ad  quod  damnum; 
or  by  tiie  authority  of  the  commissioners  of  sewers.  Upon 
the  whole,  it  seems  to  me,  that  if  we  were  to  send  this  case 
to  a  niew  trial,  the  jury  would  probably  find,  either  tliat  there 
never  had  been  a  public  navigation  along  the  creek,  or  that 
it  had  been  legally  extinguished;  and  in  either  of  those  cases 
the  present  verdict  would  be  right.  I  therefore  think  that 
this  rule  must  be  discharged. 

'  Ho  LEO  YD,  J. — I  am  also  of  opinion  that  the  present 
verdict  is  right.  The  very  long  enjoyment  of  the  road 
across  the  creek  fairly  gives  rise  to  the  presumption  that  it 
was  legally  constructed.  The  answer  to  the  indictment  is 
that  there  was  a  public  right  of  navigation  through  the  creek, 
and  that  the  road  obstructs  that  navigation.  The  evidence, 
which  my  brother  Baifley  has  already  so  fully  examined, 
strongly  leads  to  the  conclusion  that  there  never  was  any 
such  navigation;  but,  supposing  there  once  was,  still  the 
question  remains,  may  it  not  have  been  legally  determined  f 
I  am  reported  to  have  given  it  as  my  opinion  in  the  case 
of  Vooght  V.  Winch  (a)  that  a  public  right  of  this  nature 
could  not  be  extinguished  except  by  an  act  of  parliament. 

(a).3B.  and  A.  670. 
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I  now  feel  myself  called  upon  to  correct  that  opinion.  I 
have  looked  into  the  authorities  upon  the  subject,  and  I  am 
now  satisfied  that  a  writ  of  ad  quod  damnum,:  and  an  inqui-  "*«? 
aition  founds  thereon  by  a  jury,  may  legally  put  an  end  to  Moktaou** 
such  a  right.  It  may  also  clearly  be  put  an  end  to-  by 
natural  causes.  Lord  Chief  Baron  Comyn,  in  his  Digest  (a), 
4ays,  ''  A  navigable  river  is  in'  the  nature  of  a  highway,  and 
if  the  water  alters  its  course,  the  way  alters,  per  Thorpy  1% 
Jiss,  9S.  In  the  book  thus  referred  to  Uie  point  is  thas 
stated.  **  Ei  uota^  Thorp  saith,  If  a  water  be  a  high  street, 
which  water  by  it9  own  force  changes  its  course  upon  ano- 
ther soil,  yet  it  shall  have  there  the  same  high  street  as  it 
had  before  in  its  ancient  course,  so  that  the  lord  of  the  soil 
cannot  disturb  the  new  course."  Nor  does  TAorp,  J^  ad-* 
duce  that  as  his  Qwh  dictum  merely,  but  adds  that  it  was 
so  held  in  the  Nottingham  case.  In  that  case,  therefore,  it 
was  hdd  the  right  of  way,  existing  on  atccount  of  the  navi* 
gatioh  of  the  river,  ceased  in  the  original  channel  when  the 
river  changed  its  course,  but  followed  the  river  io  its  new 
course;  and  upon  the  same  principle,  if  the  sea  retreats 
so  as  to  leave  a  creek,  formerly  navigable,  perfectly  un- 
navigable,  the  rights  of  the  public  must  be  held  to  cease  « 
with  the  navigation:  particularly  where,  as  in  the  present 
ease,  other  rights  have  intervened.  With  respect  to  the  writ 
of  ad  quod  daanam,  FitzherbertXb)  saya  tbis>  "  If  there  be 
an  ancient'  trench  or  ditch  coming  from  the  sea,  by  which 
boats  and  vessels  are  to  pass  to  the  town,  if  the  same  he 
stoppied  in  any  part  by  outrageousness  of  the  sea^,  and  a  man 
will  sue  to  the  King  to  make  a  new  trench,  and  to  stop  the 
ancient  trench,  they  ought  first  to  sue  a  writ  of  ad  qiiod 
damnum  to  inquire  what  damage  it  will  be  to  the  King  and 
others.**  That  such  a  right  may  be  extinguished  by  an  act 
of  parliament,  no  lawyer  can  doubt,  llien,  considering  the 
evidence  of  the  very  long  enjoyment  of  the  road  in  its 
present  state,  it  seems  to  me  that  we  are  boond  to  presume, 
in  favour  of  the  existing  state  of  things,  cither  that  there 
(«)  Com.  Dig.  Cheaiin.  (A.  1.)  {b)  Fits.  Nat.  Brcv.  515. 
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1825.       never  was  a  public  navigation  through  this  creek,  or  that  it 
^*^"^'**^       has  been  determined  by  some  one  of  the  means  to  which  1 
p.  have  alluded :    and  if  so,  the  defendants  have  been  properly 

MoKTACUfi.    convicted,  and  there  is  no  ground  for  making  this  rule  abso- 
lute. 


LiTTLEDALE,  J. — ^There  are  two  questions  here.  First, 
whether,  anciently,  there  was  a  continuing  subsisting  omvi* 
gatton  used  by  the  public  through  the  creek ;  and  second, 
whether  that  navigation  has  been  determined  by  legal  means; 
The  conviction  produced  in  my  mind  by  the  evidence  is, 
that  there  never  was  a  continuing  subsisting  nsvigation  used 
by  the  public;  but,  admitting  that  there  was,  has  it  been 
determined  by  legal  means  i  Those  means  may  be,  ekhef 
an  act  of  parliament,  or  a  writ  of  ad  quod  damnum,  on 
under  certain  circumstances,  an  order  of  commisaiooers  of 
sewers.  I  agree,  that,  in  order  to  quiet  possession,  a  court 
of  law  ought  to  make  every  reasonable  prasumptioo  in  iar 
vour  of  the  existing  state  of  things ;  but  I,  for  one,  should 
be  unwillmg  to  act  upon  the  presumption  either  of  an  act  of 
parliament,  or  a  writ  of  ad  quod  damnum,  or  an  order  of 
commissioners  of  sewers,  without  some  evidence  to  guide 
me  to  that  presumption.  Nor  does  it  appear  to  me  neces* 
tfary  to  do  so  in  the  present  case.  A  public  right  of  oavi^ 
gation  may  be  destroyed  by  natural  causes,  uid  I  think  the 
most  easy  and  reasonable  presumption  is,  that  this  naviga* 
tion,  if  it  ever  existed,  has  been  destroyed  either  by  the  retreat 
of  the  sea,  or  by  its  own  deposits  of  silt  and  mud. .  Upoa 
the  whole,  I  quite  concur  in  thinking  that  the  verdict  ought 
not  to  be  disturbed. 

Rule  discharged. 
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Wright  v.  Court  and  others. 


Declaration  in  trespass,  for  faUe   imprisanment,  A  constabir» 
stating,  that  defendants  on  3d  November,   1 824,  assaulted  IL"ronl?« 


man  on  sua- 


liotiff,  and  imprisoned  bim  upon  a  false  charge  of  felony,  picion  of  fe- 
and  kept  him  so  imprisoned  for  three  days,  and  tb^n  hand*  to  take  him" 
cuffed  him  and  took  biui  before  a  magislrate,  and  there  ^^oreamagis- 

1  .  •  '      r  .       1  T^.  ..  trateassoon 

impnsoned  him  agam  for  twelve  hours.     Fleas,  first,  not  as  be  reason- 
guilty.    Second,  as  to  the  assaulting  and  imprisoning  plain-      ?  ^"'  ^^y^^^ 
tiff  fur  the  apace  of  time  in  the  declaration  first  mentioned,  bas  no  ri^bt 
and  as  to  the  handcuffing  and  taking  him  before  a  magistrate,  prisoner" three 
and  imprisoning  him  there  for  the  space  of  time  in  the  decla>  ^'^y?  v*it,hout 
ration  secondly  mentioned,  defendants  say,  that  a  felony  had  before  a  magis- 
been  .committed  in  the  premises  of  one  Chrke;  that  (from  trate,  in  order 

■^  .  .     .  that  evidence 

certain  circumalances  set  out  id  the  plea)  plaintiff  was  sus-i  may  be  col- 

I  J  * 

pected  of  being  concerned  in  the  felony ;  wherefore  defendant  ^I^q}1  ^"^ 
C^urtf  being  a  constable,  and  the  other  defendants  as  bis  felony  with 
assistants,  took  plaintiff  and  imprisoned  bim  for  the  space  of  charged. 
time  in  the  declaration  mentioned  in  that  behalf,  in  order  to  .  '^  constable 

1  •      .    *.  t  .    •  , ,     has  no  right 

carry  htm  before  a  magistrate,  the  same  being  a  reasonable  to  handcuff  a 
time  for  that  purpose,  and  for  the  purpose  of  informing  P"so"®r,  ei- 
Ciarke  of  the  appretiension  of  plaintiff  upon  such  suspicion,  auempted  to 
and  for  the  purpose  of  enabling  Clarke  to  procure  the  ne*.  ce^^'is'^nf-* 
cessary evidence  and  collect  the  nece^ary  witnesses,  to  prove  ctt*ary  in 
the  facts  of  the  said  felony;  and  defendants  further  say,  that  vent'bis  es-^ 
on  &G.  they  handcuffed  plaintiff,  as  in  the  said  declaration  caping. 
^lentioned,  in  order  to  prevent  bis  escape,  and  took  bim  so 
handcuffed  before  a  nuigistrate,  to  be  then  and  there  exa- 
Bsined  touching  the  said  felony,  and  the  magistrate  directed 
him.  to  be  detamed  for  further  examination;  wherefore  de« 
fendaats  again  imprisoned  him  for  the  space  of  time  in  the 
declaration  in  that  behalf  mentioned.    Other  pleas  substan*. 
tially  the  same.     Demurrer  to  the  pleas,  and  joinder  in 
demurrer. 
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Curwood,  in  support  of  the  demurrer,  contended  that  no* 
causes  of  suspicion  would  justify  the  conduct  complained  of 
in  the  declaration,  but  that  at  all  events  the  circumstances 
set  out  in  the  pleas  were  insufficient  to  forni  a  justification 
foR^  such  conduct. 

W.  O:  RmseH',  eontrA,  contended,  that  the  pleas  set  forth 
reasonable  grounda  of  suspicion,  and  such  as  justified  the 
defendants  in  the  course  they  had  pursueck 

Bay  LEY,  J. — It'is  difficult  to  imagine  any  eircumstances 
under  which  the  conduct  of  these  defendants  could  be  jus- 
tifiable in  point  of  law,  but  at*  all  events  the  circumstancea 
set  out  on  this  record  are  wholly  inadequate  to  furnish  them 
with, any  justification.  The  plaintiff  alleges  that  he  was  first 
knpttsened  for  tfiree  days,  and  the  defendants  by  their  first 
special  plea  admit  thai  he  was-  imprisoned  for  that  space  of 
time  before  he  waa  taken  to  a  magistrate  for  examination, 
and  avers  that  it  was  a  reasonable  time  for  that  puipoae,  and 
for  the  purpose  of  enabling  Chrke  to  collect  and  bring  kw^ 
ward  evidence  in  support  of  the  charge  of  felony.  In  the 
first  place  it  was  a  most  unreasonable  time  for  any  purpose, 
and  in  the  second  place  the  latter  purpose  was  perfectly 
illegal.  It  IS  the  duty  of  every  person  who  arrests  another 
on  suspicion  -of  felony  to  take  him  before  »  magistrate  a» 
soon  as  he  reasonably  can-;  Com.  Dig.  Imprisonment,  //.  4; 
and  even  a  magistrate  is^  not  authorised  by  law,  and  much 
less  is  a  constable  therefore,  to  detain  a  person  so  arrested, 
except  for  a  reasonable  time,  and  except  for  the  purpose  of 
his  being  examined ;  Com.  Dig.  Imprisonment,  H.  5«  The 
magistrate  might  have  been  justified  in  ordering  the  plaintiff 
to  be  detained  until  Ctarkt  could  bring  forward  bis  evidence, 
but  without  his  order  the  defendants  could  not  possibly  be 
justified  in  detaining  him  for  any  such  purpose.  The  de- 
fendants have  also  justified  the  handcuffing-  the  plaintiff  in 
order  to  prevent  his  escape;  but  they  have  not  averred. dial 
ii  was  necessary  for  that  purpose,  or  that  he  had  attempted 
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to  escape,  or  that  there  was  any  danger  of  bis  ^escaping; 
-and  such  a  degree  of  violence  and  -pestraint  upon  tlie  person 
cannot  be  justi6ed  even  by  a  constable,  unless  he  makes  it 
appear  that  there  are  good  special  reasons  for  hts  resorting 
to  it.  For  these  reasons  the  special  pleas  are  clearly  in* 
sufficient,  and  the  plaintiff  is  entitled  to  oor  judguieiitL 

UoLKOYD,  J.  and  Littlbdale,  J*  concurred. 

Judgment  for  the  plaiucilf. 


James  r.  Swift, 

^Trespass  against  a  justice  of  the  peace  for  the  couuty  in  a  noHee  4f 
ef  Monmouth  for  illegally  committbg  plaintiff  to  prison,  acnon  against 

®     -^  ®  "^  '^  a  niagistrate, 

At  the  trial  before  Garrow,  B.  at  the  last  Monmoulhshtre  under  94^0. 9. 
'Summer  assizes,  the  notice  of  action  served  on  the  defendant,  ^j^^l^^^  ^j^ 
pursuant  to  the  statnle  24  Geo.  S.  c.  44.  appeared  >to  -have  plaintiff's  at- 
been  signed  ^  T.  and  W.  A  ff'illiams"  the  names  of  the  noTwet  out  the 
plaintiff's  attoraies  being  Thomas  Adams  Williamu  and  t^nf/ianname 

^  ,  at  lensth* 

William  Adams  Williams;  9nd  it  was^objected  that  such  a  tbeiniciarit 
signature  did  not  satisfy  the  first  section  of  the  statute,  which  s^^^^i®"^ 
jiequired  that  the  name  and  place  of  abode  of  the  attorney  ' 
should  be  indorsed  on  the  notioe.    The  learned  judge,  how- 
•evet^  was  of  opinion  that  tlie  notice  was  sufficient,  and.  the 
|>laintiff  obtained  a  verdict. 

Ludlow  now  moved  for  a  rule  nisi  to  enter  a  nonsuit,  and 
renewed  the  objection.  The  true  names  of  the  plain tifi'^s 
attomies  have  not  been  indorsed  upon  this  notice,  therefore 
the  statute  has  not  been  complied  with,  and  the  notice  is 
bad.  The  statute  clearly  means  that  all  the  names  of  the 
attorney  should  be  inserted,  and  initials  are  not  names.  But 
even  if  the  initials  of  the  christian  names  would  suffice^  this 
notice  is  defective,  for  not  even  all  the  iniiiails  are  given ;  it 
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ought,  at  least  to  have  been  T.  A.  and  W.  A*  WiUiams, 
whereas  it  is  only  T.  and  W^  A.  Wi/HamSm 

AisROTT,  C.  J. — I  thbk  there  is  no  weight  in  this  ob* 
jection.  The  word  Adams  may  in  this  case  be  conaidered  as 
parcel  of  the  aumame,  and  ao  be  Tead  as  coonected  respeo 
tively  with  the  two  initials  representing  the  christian  names 
of  Thomas  and  William,  Reading  it  so,  this  indoraement 
is  clearly  good,  for  the  statute  does  not  in  terms  require  the 
insertion  of  the  chriatian  name,  it  uses  the  word  name^  in  the 
singular  number  only :  and  I  believe  it  has  been  held  that 
the  initials  of  the  christian  names  are  sufficient. 

Bayley,  J. — I  am  of  the  same  opinion.  It  was  decided 
in  Mayhew  v.  Locke  (a)  that  where  notice  of  action  is  given 
to  a  magistrate  ^nder  this  statute,  it  is  sufficient^  in  indorsing 
the  attorney's  name^  to  put  the  initial  only  of  Ua  chiiatian 
name* 

The  other  judges  concurred. 

Rule  reftiaed. 

(«)  3  Msrsbp  a77.  T  Taunc.  69.  S.  C.  aod  see  Tid^  HB.  addend,  M 


The  King  v.  The  Inhabitants  of  Amlwch. 

•  « 

Where  an  UPON  appeal  by  the  churchwardens  and  overseers  of  the 
order  of  re-  poor  of  the  parish  of  Uanerehymtdd,  in  the  county  of  Ang/e^ 
rected  to  the*  '^"^  agaifist  an  order  of  two  justiees  for  the  removal  of  John 
churchwar-       Owen,  shoemakeTi  his  wife  and  fannly.  from  the  parish  of 

dens  and  over- 
seers of  the  parish  of  Jl,  and  it 'appeared  that  L.  was  a  viti,  and  had  no  charchwar- 
dens : — Hem,  tha(  tim  defect  wfis  mer^  matter  of  form,  and  might  be  amended  by  (be 
justices  under  the  5  G.  S.  c.  119.  s.  1. 

Where  a  pauper  served  the  oAice  of  clerk  of  a' chapel  in  an  extra-parodiial  vill,  bat 
resided  in  an  adioioing  parish,  and  pe/formed  some  of  the  duties  of  his  office  in  that 
part  of  the  parisn  in  winch  he  rcsicjed: — Held,  that  he  thereby  gained  a  settlement  in 
the  parislK 
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Amlwch  in  the  county  of  Anglesea,  to  the  parish  of  Llaner- 
chymedd^  in  the  same  county,  the  sessions  quashed  the  order,     tT'^k^o 

subject  to  the  opinion  of  this  court  upon  the  following  case.  v. 

The 

iNBAniTANTS 

In  April  J  1824,  overseers  were^ppointed  for  the  parish  of  ^  <)f 
Uanerekymedd,  The  order  of  removal  M'as  directed  to  the 
churchwardens  and  overseers  of  the  parish  of  Llanerchy^ 
medd.  To  tbis  it  was  objected  that  Lianerchymedd  was  not 
a  parish.  The  Court  of  Great  Sessions  directed  the  order 
to  be  amended  in  this  respect,  and  the  appellants  denied 
their  right  to  do  so,  which  forms  the  first  point  in  this  case. 
If  they  had  that  power  the  case  stands  as  if  the  removal  had 
been  to  the  parish  or  vill  of  Llauerckymedd.  The  market 
town  or  village  of  Llanerchymtdd  lies  partly  in  the  parisl|i 
of  Amlwch^  the  church  of  which  is  five  or  six  miles  distant, 
partly  in  two  other  parishes,  and  partly  in  the  vill  of  L/n //- 
erchymedd,  to  which  place  tbis  removal  is  made,  llie  vill 
of  Uatierchymedd  lies  in  the  middle  of  the  village,  and  con- 
sists of  a  small  plot  of  land,  the  property  of  the  parson,  on 
which  stand  the  whole  of  the  church  and  churchyard. 
There  are  also  within  it  twelve  or  fifteen  houses,  and  a  few 
acres  of  land.  It  has  of  late  maintained  its^own  poor,  and 
the  inhabitants  have  been  assessed  to  the  land-tax,  as  in  the 
hamlet  of  Bryngwallen,  which  is  in  the  parish  of  Ceidio* 
No  churchwardens  were  ever  known  to  be  appointed,  and 
no  evidence  was  given  of  the  appointment  of  a  constable, 
although  it  appeared  that  the  pauper's  father  had  been  seen 
acting  as  one  for  several  years.  The  church  or  chapel  of 
Uanerchymedd  is  kept  in  repair  of  right,  one  side  thereof 
by  the  family  who  own  the  Llwydiarth  estate,  and  the  otiiier 
side  by  the  family  who  own  the  Chrodden  /s5a  estate.  That 
part  of  the  village  which  is  in  the  parish  of  Amlwch  is  all  on 
the  Uwydiarth  estate,  as  are  also  the  hall,  and  several  farms 
in  the  vicinity.  The  chapelry  of  Lhntrchymtdd  is  attached 
to  the  rectory  of  Llanbenlart,  in  the  presentation  of  the 
Bishop  of  Bangor,  the  parson  of  which  receives  the  rents 
of  the  glebe  lands  in  and  near  the  vill  of"  Llanerchymedd, 
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appointa  ibe  curate,  and  pays  his  salary.    The  emolumeiiU 
ThcKf^       ^^  ^^^  curate  arise  partly  from  his  salary  and  partly  from  . 

V.  offerings  and  oblations^  and  other  payments  termed  surplice 

Imbabitants  ^^^'    '^^  inhabitants  of  the  vill  have  no  private  sitting 

of  places  in  the  church ;  all  those  on  the  south  side  belong  to 

the  Chrodden  Issa  estate ;  those  on  the  north  side  belong  to 
the  Llmfdiarth  estate,  which  i»  in  the  parish  of  j/mkockp . 
and  the  chief  part  of  the  congregation  are  dwellers  on  that 
estate.    A  proportion  of  the  elements  used  at  the  adminis*: 
trationof  the  aacrameut  at  Llanerchynedd  church  is  supplied 
by  Amlwch.    The  clerk  and  sexton  of  Uanerchymtdd  ap* . 
pear  to  have  been  appointed  by  the  Llwydiarih  family,  mal* 
gxk  the  minister;  his  emoluments  arise  from  sweeping  the 
church  and  washing  the  surplices,  which  are  not  paid  by  the . 
inhabitants  of  the  vill,  and  also  from  offerings  and  other  fees 
pertaimng  to  his  office.    John  Owen,  the  pauper,  was  ap- 
pointed clerk  and  sexton  of  Uanerchymedd'm  March,  179^, 
and  he  has  executed  the  office  to  the  present  time,  dwelling 
altogether  in  that  part  of  the  village  of  Llantrchym§dd  which 
li^s  in  the  parish  of  Amivoch.    The  pauper's  father  was 
clearly  settled  in  the  vill  of  Llanerchymedd*    The  respon- 
dents insisted  that  the  pauper  gained  no  setllenient  in  Am* . 
Iwch  by  holding  the  office  of  clerk  of  Uancrchymedd  as. 
aforesaid,  the  duties  of  which  they  contended  were  of  right 
only  performed  in  the  vill,  and  no  part  thereof  in  Amlwch. 
Ou  the  part  of  tlie  appellants  it  was  insisted  that  it  was  the 
duty  of  the  minister  of  Liauerchymedd  to  perform  domestic 
service  of  the  liturgy  at  the  bouses  of  those  inhabitants  of 
the  village  and  its  vicinity  who  dwelt  in  the  parish  of  Am* 
Iwch,  and  that  it  was  the  duty  of  the  clerk  to  attend  him.« 
The  respondents  called  as  a  witness  the  Reverend  Mr.  Lewti, . 
who  had  been  curate  of  Llanerchymedd  about  sixteen  years. 
The  appellants  called  the  Reverend  Mr.  Richorcb,  who  had 
been  curate  since  1798;  they  abo  called  the  pauper,  JoAii 
Oire/i,  who  had  been  clerk  thirty  years,  and  whose  father 
had  been  clerk  for  a  great  many  years  before.    It  appeared, 
from  the  testimony  of  all  the  witnesses,  that  it  had  beeo  the  > 
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soiform  practice  of  the  minister  of  Uantrchymedd^  to  attend 
with  bis  clerk  at  the  houses  of  the  inhabitants  of  Andw^h;     ^.    ^^^^ 
in  the  village  and  its  vicinity ^  for  the  purpose  of  visiting  the  v. 

sick,  administeriog  private  baptism,  and  reading  a  prayer  Ihbabitavts 
prior  to  the  removal  of  bodies  that  were  about  to  be  buried  ^f 

at  Uanerchymtdd  church.  No  limits  were  assigned  as  to 
the  distance  from  the  village  within  which  these  several  ser-> 
vices  bad  been  performed  by  the  minister  and  clerk  of  lAaH-- 
erchymedd.  No  marriages  of  the  inhabitants  have  been 
solemnized  in  Uanerch^medd.  The  witnesses  differed  iir 
opinion,  whether  these  services  rendered  to  the  inhabitants 
of  Amlwch  by  the  minister  and  clerk  were  rendered  as  a 
matter  of  right  or  of  indulgence.  The  sessions  were  of  opi^ 
nion  that  the  pauper  had  held  an  annual  office,  a  part  of  the 
duties  of  which  were  performed  in  the  pari$h  of  Amlwch; 
where  he  resided,  and  on  that  ground  quashed  the  order 
of  removal. 
»  • 

NMn  and^Cttfoxwd,  in  support  of  the  order  of  sessioos. 
The  sessions  had  no  authority  to  make  the  amendment  in 
the  order  of  removal,  for  the  5  Geo.  S.  c.  1 19.  s.  1.  em-^ 
powers  them  only  to  amend  defects  in  farm;  Rex  v.  Great 
Bedwin  (a);  and  this  was  a  defect  in  substance.  The  order 
was  directed  to  the  churchwardens  and  overseers  of  the  pa-* 
rish  of  Uanerchymedd.  Now  there  were  no  such  church- 
wardens, and  overaeers  have  no  legal  eaistence  as  parish 
officers,  eicept  in  conjmiction  with  chnrchwardens.  With- 
out the  co-operatipn  of  the  churchwardens,  overseers  cannot 
bind  out  a  parish  apprentice,  Kex  v.  Fairfax  (ft) ;  or  grabt 
a  ci^hificate.  Rex  v.  8t.  Margarets  Leicester,  (c);  or  con- 
stitute  a  body  corporate  for  any  purpose,  fVoodcoek  v.  Gt 6-* 
son  (d):  this  order,  therefore,  was  directed  to  parish  officers 
QOt  in  existence,  and  was  substantially  bad.  The  words 
''  parish"  and  **  churchwardens"  are  material  and  substantial* 
parts  of  the  order,  and  even  if  tho  sessions  had  authority  to 

(a)  9  Stra.  1158.  (h)  S  Mod.  269. 

(c)  8  East,  338.  (<0  Aotei  594. 


Th6  King 
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ameDd,  they  could  have  dooe  it  only  by  erasing  the  latter 
word,  and  substituting  the  word  '^  vill"  for  the  former.  This, 
however,  is  a  preliminary  and  subordinate  objection;  the 
The  merits  of  this  case  depend  upon  another  point,  with  respect 
of  to  which  two  questions  arise:  first,  \rhether  the  pauper  ex* 

Amlwch,     ^rcised  a  public  annual  office  within  any  part  of  the  pariah 
of  Jlmlwch,  and  second,  if  he  did,  whether  having  exercised 
it  in  part  of  the  parish  only,  he  thereby  gained  a  settlement. 
Now,  as  to  the  second  of  these  questions,  the  3  and  4  W.  S* 
c«  II.  only  requires  that  the.  office  shall  be  executed  within 
the  parish;  and  it  has  been  decided  that  the  office  need  iiot 
be  executed  over  the  whole  extent  of  the  parish.  Rex  v« 
J^tWesPortA  (a),  Rex  v.  Liverpool  (i).    Then,  as  to  the  first 
question,  it  is  quite  clear  that  the  pauper  exercised  his  office, 
which  is  not  denied  to  be  a  public  annual  office,  within  a 
part  of  the  parish.    The  pauper  was  clerk;  it  is  the  duty 
of  the  clerk  to  attend  the  minister:  and  the  case  finda  that 
his  emoluments  consisted  of  fees  pertaining  to  his  office. 
[Boy/ejr,  J.  Where  was  the  pauper's  dwelling-bouse?   Does 
it  appear  that  he  resided  in  the  same  part  of  the  partdi  over 
which  the  duties  of  his  office  extended?]    That  is  not  ex«* 
pready  stated  in  the  case  one  way  or  the  other,  but  these 
hcU  are  expressly  found,  that  the  pmiper  resided  in  the  pa* 
mh ;  that  some  of  the  duties  of  his  office  were  executed  in 
the  parish;  that  the  minister  also  executed  some  of  his  fuoc- 
tiona  IP  the  parish,  and  derived  emoluments  therefrom;  and 
that  the  emolnmenta  of  both  arose  out  of  the  same  aources: 
infenentiiAy,  therefore,  at  Icaat,  it  does  appear,  that  the  pan- 
pec  resided  in.  the  same  district  where  he  exercised  ha  office. 
The  notoriety  of  an  office  is  the  crilerion  of  its  validity  to 
confer,  a  setdenenty  and  it  nmst  have  been  notorious  to  the 
inhabitanta  of  Amlmck  that  die  office,  of  clerk  of  Uanerchg" 
medd  chapel  wax  exercised  within  their  parish;  for  the  clerk 
Was  appobted  by  the  owners  of  an  estate  in  Amlwck,  and  a 
portion  of  the  sacramental  elements  used  at  the  chapel  was 
provided  by  the  parish  of  Amlwch. 

(a)  Durr.  S.  C.  3Sa.  (6)  S  T.  R.  1 18. 
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'   Tindal  and  PatU^n^  contr4«    Tbe  ameDdment  made  in 
tbb  case  was  authorized  by  tbe  5  Gto*  S.  c.  1 19*  8*  !>  wfaidi 
empowers  justicesi  at  sessiona,  to  cause  defects  ki  form  in 
orders  of  removal  to  be  amended;  for  the  defect  here  was  ,      '^^^ 
purely  formal*  The  order  was  directed  to  the  churchwardens  of 

and  overseers  of  the  parish  of  Llanerehymedd*  The  fact 
was  that  UanercAymedd  had  no  churchwardens^  and  was 
a  vill  and  not  a  parish.  Now  the  churchwardens  need  not 
have  been  mentioned  at  all,  Regina  v.  Searle  (a) ;  and  though 
they  are  mentioned,  it  is  in  the  charaoter  of  overseers,  not 
churchwardens;  therefore,  upon  both  those  grounds  the 
word  **  churchwardens"  may  be  rejected  as  surplusage. 
JZear  V.  Great  Bedmin  is  very  distinguishable  from  this  case, 
for  there  the  order  did  not  state  that  it  was  made  upon  com- 
print of  the  churchwrardens  and  overseers,  nor  that  one  of 
tlM  justices  was  of  the  quorum,  nor  that  the  pauper,  who 
was  a  certificatennan,  was  become  actually  chargeable ;  all 
which  were  clearly  defects  in  substance:  but  here,  the 
description  of  JJamrchymtdd  as  a  parish,  is  a  mere  matter 
of  £pnn.  Besides,  the  appellants  have  appealed  against  the 
order  by  the  description  of  <'  churchwardens  and  overseers 
d  the  poor  of  the  parish  of  UaMrckfrnedd/*  and  by  ao 
doing  tbey^have  viraived  the  olgection,  and  are  estopped  from 
claiming  the  benefit  of  it.  Then,  upon  Uie  merits,  the  pan** 
per  baa  gained  np  aettlement  in  j/mlwchf  for,  first,  he  baa 
never  exercised  the  ofiice  of  clerk,  qusL  clerk,  at  aO,  and 
second,  at  least  he  has  never  eiercised  it  within  the  parish 
of  Jmlwck.  All  tbe  authorities  coecar  in  shewing,-  that  in 
order  to  gain  a. settlement  by  virtue  of  an  office,  the  pauper 
must  reaide  in  the  same  pboe  over  which  the  duties  of  baa 
offioe  extend.  Rex  v.  Liverpool  only  decided  that  if  a 
churchyard  lies  in  two  parishes,  the  seztoa  may  gain  a  aat- 
dement  in  the  one  in  which  he  resides,  althongh  no  part  of 
the  church  lies  within  that  parish.  Here  neither  the  chapel 
nor  cbapeUyard  are  within  the  parish  o{  Axdwch\  conse- 
quently there  is  no  analogy  between  tbe  cases.    Tbe  case, 

(a)  2  Bott,  d. 


Amlwch. 
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indeed,  finds  that  the  pauper  performed  certain  acts  witbin 
the  parish  of  ^m/tvcA,  besides  the  duties  conoected  with  the 
9;  chapel  and  chapel-yard;  but  it  does  not  find  that  he  per- 

The         formed  them  as  duties  pertainine  to  his  office  as  clerk:  the 

In  HABIT  AllTS     .  ^.*^  ^ 

of  mference,  therefore,  is,  that  they  were  voluntary  acts^  and 

not  performed  in  the  discharge  of  his  duties  as  clerk.    If 
that  be  so,  the  sessions  have  not  decided  the  question  whe- 
ther the  office  of  clerk  was  of  right  exerciseeble  within 
the  parish  of  Amlwch^  and  as  the  evidence  tends  to  skew 
that  it  was  not,  the  CSourt  must  adopt  that  conclusion,  and 
say  that  no  settlement  has  been  gained.     But,  at  all  events, 
the  office  has  been  exercised  M'ithin  a  part  only  of  the  parish,- 
and  upon  that  ground  it  is  insufficient  to  confer  a  settlement. 
There  are  many  cases  in  which  it  has  been  held,  that  an 
office,  the  duties  of  which  extend  over  several  parishes,  will 
confer  a  settlement;  Rex  v.  St.  Lawrence^  Rea(Hfig{a)j  and 
5/.  Maurice  v.  St.  Maty  KaUndar  (6) :  but  in  every  one  of 
those  it  will  be  found  that  the  duties  of  the  office  extended 
over  the  whole  of  that  particular  parish  in  which  the  pauper 
resided.    It  is  admitted  that  notoriety  is  the  ground  upon 
which  die  serving  an  office  confers  a  settiemient;  but  that 
notoriety  must  not  be  partial ; '  it  must  extend  over  the  whole, 
parish;  Rex  v.  Hofy  Cross,  fVesigate(e) ;  which  it  is  quite- 
impossible  it  should  do,  where  the  duties  of  the  office  are 
exercised  over  a  very  small  part  of  the  parish,  as  in* the 
present  case. 

Bay  LBV,  J*  (d) — I  am  of  opinion,  upon  the  fair  and 
reasonable  construction  of  the  statute  5  Geo.  2.  c.  II9»  that 
the  sessions  had  authority  to  amend  the  order  of  removal  in 
this  case  in  the  manner  they  did.  .  The  first  sectioQ  of  that- 
statute  enacts, ''  that  upon  all  appeals  made  to  the  justices 
at  sessions  against  judgments  and  orders  made  by  any  jus- 
tices, such  justices  so  assembled. at  sessions,  shall,  upon  all 
appeals  so  made  to  them,  cause  any  defec^  of  form  that 

(a)  9  Bott,  156.  (b)  Burr.  S.  C.  27. 

(r)  4  B.  &  A.  619.  {d)  Abboit,  C.  J.  was  absent. 
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shall  be  found  in  any  such  original  judgments  or  orders  to 
be  rectified  and  amended."    The  order  of  removal  in  this 
case  was  directed  to  the  churchwardens  and  overseers  of  the 
parish  of  Llanerchymtdd.     In  point  of  fact  there  were  uo  i^H^iJ^^^y, 
churchwardens  of  Uanerchumeddf  and  it  was  not  a  parish,  of 

but  a  vilL  That  the  order  reached  the  parties  for  whom  it 
was  intended  is  clear,  because  they  appealed  against  it,  and 
by  the  same  description  which  it  gave  them  ^  but  whe».the 
appeal  came  on  they  contended  that  lAanerckymtdd  was 
not  a  parish,  but  an  extra-parochial  vill ;  that  is,  they  pleaded 
a  misnomer.  Now  that  was  a  mere  matter  of  Form ;  there* 
fore  the  case  of  12ex  v.  Gr^at  Bedmn  is  very  different,  be- 
cause there  the  order  did  not  state  the  complaint  of  the 
churchwardens  and  overseers,  nor  that  the  pauper  had  be- 
come actually  chargeable;  both  which  were  defects-  in 
substance;  because,  without  the  complaint  of  the  church- 
wardens and  overseers,  the  justices  had  no  power  to  remove, 
and  until  the  pauper,  who  was  certificated,  had  become  ac^ 
tually  chargeable,  be  was  not  liable  to  be  removed.  The 
other  and  material  question  in  this  case  is,  whether  the 
pauper  exercised  a  public  annual  office  within  the  parish 
of  Amtitckf  within  the  meaning  of  the  statute  3  &  4  TF.S: 
€.  II.  The  sixth  section  of  that  statute  euacts,  '' that  if 
any  person  shall  execute  any  public  annual  crfiice  in  the  pa- 
rish during  one  whole  year,  then  he  shall  be  adjudged  to 
have  a  legal  settlement  in  the  same,  though  no  suc'b  nptice 
in  writing  be  delivered  and  published  as  is  hereby  before 
required."  The  legislature,  therefore,  clearly  intended  the 
executing  an  office  in  the  pariah  to  be  so  notorious  as  to 
form  an  equivalent  to  the  notice  wbieh  they  bad  made  requi- 
site in  other  cases.  The  question  here  is,  whether  the  pau- 
per acquired  a  settlement  by  executing  the  office  of  clerk 
and  sexton*  in  part  of  the  parish  in  which  he  resided. 
Now,  it  is  not  necessary,  in  order  to  acquire  a  settlement 
by  serving  an  office,^  that  the  duties  of  the  office  should  be 
co-extensive  with  the  parish.  If  it  be  notorious  to  the 
•parish  that  the  office  is  of  v^ht  eierciseable  within  it,  that 


^MLWCR. 
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b  enough.    In  Rex  v.  St.  Mary,  R^adiag,  which  vna  the 

case  of  a  constable,  and  b  St.  Maurice  v.  St.  Mary,  Kalen^ 

dar,  which  was  the  case  of  a  tythingmani  the  dutie9  of  the 

^"^         office  extended  over  several  mrishes  besides  those  in  which 
Inhabitants  ^  ^ 

of  the  paupers  resided;  yet  it  was  held  in  both  those  caa^s 

that  a  settlement  was  gained.^  lu  Rex  v.  FittUworth  a  cer* 
tific^te-man   was   elected   and   sworn   a  tythiDgoian,  for 
a  .tything  which  did  not  extend  through  all  the  parish  of 
Fktkworthf  but  comprehended  that  part  of  it  where  he 
resided;  and  the  Court  said  it  was  not  necessary  that  the 
officii  should  extend  throughout  all  the  parish ;  the  act  only 
required  executing  some  annual  office  in  the  parish.    Then, 
were  the  dutiea  of  the  office  of  derk  and  sexton  of  the  vill 
and  cbapehry  of  Uanerchymedd,  or  some  of  them,  note* 
riottsly  and  of  right  exerciseable  within  the  parish  of  Am^ 
Iwchf    Whether  the  vill  and  the  chapelry  are,  in  point  of 
Act,  co-extensive,  does  not  appear;  they  are  not  necessarily 
so ;  for  Uanerchytnedd  being  an  extra-parochial  place,  the 
duties  of  the  office  of  clerk  and  sexton  of  the  chapeUy  may 
be  confined  and  limited  to  the  vill.    The  fomider  of  a  chapel 
may,  by  consent  of  the  rector,  fix  the  limits  of  the  chapehy ; 
and  it  was  matter  of  evidence,  therefore,  in  the  present  case, 
whether  the  chapelry  did  or  did  not  extend  beyond  the  vill. 
The  evidence  adduced  upon  the  point  at  sessions  was  con- 
tradictory ;  but  looking  at  it  altogether,  it  seems  to  me  that 
the  justices  have  arrived  at  the  right  conclusion,  namely, 
that  the  d|ities  of  the  office  were  notoriously  and  of  right 
performed  within  the  parish  of  Amlmch ;  and  if  that  be  so 
the  pauper  has  acquired  a  settlement  in  that  parish.    The 
rector  of  UaiAenlan,  to  which  Uanerchymedd  is  attached, 
appoints  the  curate,  and  pays  his  salary.    The  owner  of 
the  Uwydiarth  estate  appoints  the  clerk  and  repairs  the 
^apel.    The  chapel  is  appropriated,  part  to  the  use  of  the 
tenets  of  the  LhayHarth  estate^  and  part  to  the  use  of  the 
tenaiits  of  anodier  estate.    The  inhabitants  of  the  vill  have 
no  sittiug^laces  in  the  chapel.    It  has  been  the  uniform 
practice  of  the  minister  of  Llanerciymidd  occasiondly  to 
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atteod  wilh  his  clerk  at  >  the  houses  of  the  inhabitants  of 
Amlwch ;  whether  as  matter  of  duty  or  of  indulgence  was     ^.    ,, 
left  in  doubt:  but  m  my  opmion  the  sessions  have  done  9. 

right  in  concluding  that  it  was  done  as  matter  of  duty.  , 
TheD|  was  the  exercise  of  this  office  notorious  in  the  parish  of 

of  Amlwch^  I  think  it  is  impossible  to  doubt  that  it  was; 
the  fact  of  the  parbh  having  supplied  a  portion  of  the  sacra- 
mental elements  is  decisive  to  shew  its  notoriety  there, 
because  part  of  the  charges  miside  by  tli^  parish  oflScers  of 
Amlwchf  in  their  accounts^  roust  have  been  for  bread  and 
wine  supplied  to  the  chapel  of  Llanerchymedd ;  and  that 
fact  goes  far  to  prove  that  the  chapel  was  erected  for  the 
benefit  of  the  parish  as  well  as  of  the  vilL  Upon  the  vhole> 
therefore,  I  am  of  opinion  that  the  order  of  sesaiona  was 
right,  and  ought  to  be  affirmed. 

HoLEOYP,  J.  and  LiTTtBDALB^  J.  concumd* 

s 

Order  of  sessions  affirmed. 


The  King  v,  Churchill  and  another. 
Appeal  against  a  poor-rate  for  the  town  and  county  of 


A  mere  right 


the  town  of  Nottingham*    The  appellants  contended,  first,  of  common  is 
that  they  were  improperly  rated  in  respect  of  land  of  which     where  ccr- 

they  were  not  the  occupiers ;  and,  second,  that  other  per*  ^^1*  persons, 

1  1  •  * .      »  .      r»^.      ■*  burgesses  of 

sons  who  were  the  occupiers  of  land  were  not  rated.    The  a  town,  and 

sessions  amended  the  rate  by  striking  out  the  names  of  the  o^??*^''*  of 

,  ancient  mes- 

appeliants  in  respect  of  the  land  for  which  they  were  rated,  suages  within 

and  confirmed  the  rate  as  to  ail  the  other  persons  ratfed,  "^  tiirn*catde' 
subject  to  the  opinion  of  this  Court  upon  the  following  case :  t^pon  cerrain 

lands,  at  cer- 
tain periods  of 
The  town  and  county  of  the  town  of  Nottingham  com-  the  year,  to  the 

prises  three  parishes,  St.  Mary,  St.  PeUr^  and  5/.  Nicholas,  ii,^  owners  of 
In  the  parish  of  St*  Muru  there  are  large  fields  or  tracts  of  JjyewiJ s— 

'^  ^  o  Held,  that 

they  had  a  mere  right  of  common,  iA  rnpect  of  which  {hey  were  nqX  rate&ble  to  the  poor. 
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land^  called  the  Sand  Field,  the  Clay  Field,  and  the  Med^ 
dow$,  belonging  to  different  persons.    The  land  called  the 
9.  Meadows  consists  of  about  280  acres,  to  the  pasturage  and 

Chukchi  ll.  herbage  of  which  the  burgesses  resident  in  the  three  parishes^ 
even  if  they  are  inmates  not  renting  or  holding  any  tenement 
or  hereditament  whtiteveri  are  exclnsively  entitled^  and  to 
turn  in  three  head  of  large  cattle  each  from  Old  Midmmmer 
Day  to  Old  Lamma$  Day,  when  all  the  cattle  are  taken 
out,  and  the  pasturage  is  laid  till  the  dd  of  Oeiober,  when 
the  burgesses  are  again  exclusively  entitled  to  turn  in  a  like 
number  of  cattle  until  the  2d  of  February  following,  which 
pasturage  and  herbage  is  of  the  value  of  lOf.  per  acre  be- 
tween Old  Midsummer  and  Candlemas.  The  quantity  of 
land  in  the  Sand  Field  and  Clay  Field  comprises  about  660 
acres,  fenced  off  into  different  sized  closes,  belonging  |o 
differeht  individuals.  The  burgesses  resident  in  the  three 
parishes,  and  also  the  occupiers  of  ancient  messuages  in 
the  three  parishes,  and  who,  as  such  occupiers,  are  severally 
rated  to  the  poor  in  their  respective  parishes  in  respect  of 
their  messuages  and  odier  property,  but  not  for  such  com*- 
mon  right,  claim,  and  such  of  them  as  chuse,  exercise,  the 
right  to  turn  in  three  head  of  large  cattle  from  Old  Lammas 
Day  to  Old  Martinmas  Day  in  every  year,  during  which 
period  neither  the  owner  of  the  freehold  nor  the  tenants 
have,  as  such,  any  right  to  turn  in  cattle  therein ;  and  during 
that  period  the  pasturage  and  herbage  of  the  Fields  is  aba 
of  the  value  of  I  Of.  per  acre.  The  several  persons  named 
in  the  notice  of  appeal,  and  who  have  been  duly  served 
with  the  same,  bad  each  of  them  cattle,  some  tbree^  some 
two,  and  some  one,  iu  either  the  Fields  or  Meadows,  during 
*  some  part  of  the  time  the  sftrae  were  commonable,  and  at 
the  time  of  making  the  mte:  but  none  of  such  several 
persons  were  included  in  the  rate  for  so  depasturing  their 
cattle,  nor  has  it  ever  been  usual  in  the  paiaah  of  St»  Mary 
to  rate  the  persons  turning  cattle  into  the  Fields  and 
Meadows  .during  the  time  of  their  so  being  open;  and  the 
court  of  sessions  refused  to  quash  or  amend  the  rate,  on, 
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account  of  «ilch  bufrgesses  and  occupiers  of  ancient  mes- 
miagcs  being  omitted  to  be  rated^  from  the  impossibiiitj  of 
ascertaining  and  rating  the  whole  of  such  persons  so  turning.  ^^ 

cattle  into  the  Fields  and  Meadows,  for  their  actual  occupa-  Churchili/. 
tion  and  enjoyment,  there  oeing  upwards  of  two  thousand 
burgesses-  entitled  so  to  turn  in  cattle,  besides  the  occupiers; 
of  many  hundred  messuagesi  many  of  whom  exercise  such 
rights  in  different  modes  and  at  different  times,  as  by  turnings 
in  one  or  more  head  of  cattle  for  a  night,  or  a  day,  and  in, 
other  ways,  and  there  being  no  coin  small  enough  to  assess 
some!  of  them,  if  they  were  liable  to  be  rated  only  for  their, 
actual  occupation  and  enjoyment. 

Scarleii  and  5.  M.  Phillipps^  in  support  of  the  order  of 
sessions.  There  are  three  answers  to  this  appei|l..  .  Firsts 
the  sessions  having  amended  the  xate  by  striking  out  the 
munes'of  these  appellants,  they  are  no  longer  persons  ;ag<* 
griev<^d;by  the.rate,«an4baTe  no  longer  any, ground  or  right 
^f  appeal.  Second,  the  case, does  not  state,  apd.  the  fact 
cannot  be  presumed,  that  these  appellants  are  burg^sses^ 
and  then  non  constat  that  they  ever  had  any  ground  prrij^bt 
of  appeal.  Third,  the  periBons  whose  names  the  sessions 
refused  to  iusert  in  the  rate  are  not  rateable*  The  case 
describes  them  as  persons,  about  two  thousand  in  number, 
being  burgesses  and  occupiers  of  ancient  messuages,  an4 
liaving  an  exclusive  right  of  pasturage  for  a  limited  jiuml^er 
of  cattle,  in  three  parcels  of  land,  for  a  limited  portion  of  the 
year.  They  have,  therefore,  nothing  more  than  a  right  of 
common.  They  have  no  such  interest  in  the  land  as  can  ba 
the  subject  of  rate.  They  are  neither  the  owners  nor  occu- 
piers of  the  land ;  they  could  not  maintain  an  action  of  tres- 
pass in  respect  of  it  even  against  a  wrong-doer.  T*hey  are 
m^ely  in  the  exercise  of  a  right  of  common,  and  for  that 
they  are  not  liable  to  be  rated :  £Ux  v.  Tewkesbury  {a\  ii^ 
V.  Aberavon  (i).    If  the  ,laod  were  vested  in  the  corporatjoa 

(a)  IS  East,  155.  Qd  5.  East,  460. 

VOL.  VI,  n  u 
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as  trustees  for  the  burgesses,  it  would  be  the  subject  of 
rate;  but  then  the  rate  would  be  payable  by  the  corpora- 
tk>D|  and  not  by  the  burgesses :  Rex  v.  Sudbury  (fi). 

Nolan  and  Balgm/,  contriL  The  two  prebmioary  objec- 
dons  require  no  answer;  they  have  no  weight  whatefer*- 
The  third  objection  is  more  important :  upon  llial  ihe  whole 
merits  of  the  case  depend.  The  rate  is  clearfy  defeccWe  in 
omitting  the  names  of  the  other  burgesses.  They  OKemsd 
and  enjoy  the  exclusive  right  to  the  pasturage  and  berbi^e 
of  the  land;  they  are,  therefore,  the  occupiers  of  h:  if 
they  are  not,  there  are  no  occupiers  at  all,  and  the  laud 
must  go  unrated.  They  have  something  more  than  a  mere 
right  of  common;  they  hare  the  exclusive  occupation. 
None  of  the.  cases  cited  support  the  afgumeot  on  the  other 
side,  because  in  every  one  of  those  the  corpofwtion  were 
held  to  be.  the  occupiers;  wheveas,  bei^  there  is  no  oee*^ 
pa^n  if  net  in  the  burgesses,  and  Ihby^  are  certainly  the 
occupiers  of  something,  beneficiaUy  to  themselves^  and 
exclusively  as  against  others.  What  their  tide  is,  or  bow 
derived,  is  not  now  matter  of  inquiry ;  tihe  facts  stated  in  the 
ease  shew  them  to  be  occupiers,  and  as  such  they  are  rate* 
able.  Rex  v.  Watwn  (A)  seems  a  direct  authority  in  favour 
of  these  appellants.  There  a  corporation  were  seised  in  fee 
^of  fcuids,  which  by  custom  were  annually  measured  out,  un* 
der  their  control,  by  a  ket  jury,  according  to  a  certain  stint> 
to  such  df  the  resident  burgesses  as  chose  to  stock  them ; 
audit  was  held,  that  the  burgesses  who  so  stocked  the  lands 
were  liable  to  be  rated  as  the  occupiers  of  them.  JBey/ey,  J« 
in  bis  judgment  in  Rex  v.  Sudbury,  says,  '*  the  case  of  Rex 
V.  tfatum  diifers  from  the  present  ia  two  parlicnlars;  first, 
it  was  considlered  in  that  case,  that  the  individual  vrfao  turned 
on,  had  the  exclusive  occupation  and  enjoyment,  independ^ 
ently  of  any  right  whatever  in  the  corporation ;  and,  second, 
nodiing.was  paid  to  the  corporation  by  those  who  stocked/' 

(a)  Ante,  vol.  ii.  651.  (6)  5  East,  481. 
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Now  Ibis  case  diffei^  dso  from  Rex  v.  Sudbury  iti;)both.       18.S5. 
dwee  particulai^;  tke  one,  tberef(R«,  it  no  autbority  to 
govern  liw  oth€f.  o. 

Batlst,  J.  (a).^^lt  IB  ttmeoaBaafy  to  decide  tfaa  first  two 
qoestioiii  riiiied  in  thse  case,  because  nj  opiBion  il  tdearlj. 
IB  faFbar  of  tbe  order  of  aessictas-  «pon  diettwd  ^eslmi^. 
which  invehres  tbe  wh<^  merits  of  the  dase*-  In  ofdes  to 
mider  a  party  liable  te  poof-mtes,  he  flRMt  he  abewn  to  be 
aD  ildiftbrtatit)  or  aD  occupier  of'  landS|  hduscis,  &c«  widnR> 
tbe  famh*  The  question  here  is,  whether  tiw  {Mstics  whose* 
naaaes  .it  is  alleged  faafe  bete  ibipraperly  emitted  .in  she  vstey : 
wcf^/or  wiesesotyiaiiividnaiijyocottptersaf  fand.  .-^Gbat* 
men''  is  a  term  well  known  to  ikte  law.  LooA  Coke  aayii(i),. 
'f  Tbem.<^  foaitf  kinds  of  conttnOn  of  |tastuia:;  teoqimdn  mp^) 
peadlMrt^  ^adndi  is  of  oommon'  right,  (and  thenrfo|ie  a  man^ 
need  not  pusscribe  for  it,)  end  is  appendant  t6  arable  land  f 
oemmbn  appniicaanty  for  which  iene<  muet  ptoeB^ribe  ^  ooat^ 
mon  pdr  cause  de  vicibagey  which  is  but  lUs  «ezaaie  Cor  tsea*' 
pass ;  and  common  in  gross,  which  is  so  called,  for  that  it 
appertMeth  to  no  bind,  and  osust  be  by  wntiag  or  presciip- 
tion.r  Tbe  rig^t  to  land  is  iserpoieal;  a  right  «>f>cennienp 
is  iiictH*poiieal:  hind  lies  in  Uvcb^;  aright  ofcominon  inp 
grantl  >  Does  the  ri^,  in  respect  of  which  it  is  a;ttempted 
toratethe  burgesses  of  Miit/tfigAMM^Kein  liver^osingrant-^ 
It  dearly  dees  net  lie  in 'livery  :<  itesttfa|iiotpass  by  Hrerf^ 
They  daim  it  as  bargesset,  imd  as  ocowpi^rs  of  aacienf 
messuages^  How  eodd  such  a  pmilege  M  conveyed,  to^ 
tbeas?    Couldtbeybeeafieofiedofief    Cle|trlyi»ot.    Then*  ^ 

it  fottews  tbat  tfciey  bave  aoiatersst  in  tfae-soiiy  (bat  tnerely> 
^  ■  idcopporeal  hereditament^  a  right  of  commoti  by  prebcripx^ 
tien,  whicb  is  net  rateable.  For-  tfaese  reasooa  I  am  ^ol 
ofjliionr  that  the  Girder  of  sessiotS'>aM  right. 

Uo&idQVB,  J*^  am  of  ithe  same  bptoion.'    I  think  Ihe- 
l^igesees  ate  not  ralebble  «  nespfOt  of  tbia»r  right  of  com*^ 

. .(«)  4Moii,  C  J.  was  absent.  (5)  Co.  Lilt.  laS  ^  : 

u  u  2 


CASES  IN  THE  KINOES  BBITCH^ 

nkm  upon  the  land  in  question.    That  right,  as  it  seems  to 
me,  is  not  vested  in  the  burgesses,  but  in  the  corporatioo, 
V.  for  the  benefit  of  the  bui^esses.    It  is  settled,  that  where 

CiiURCBf  LL.  j^jj  interest,  or  profit  i  prendre,  is  to  be  claimed  out  of  ano- 
ther man's  soil,  it  must  be  alleged  by  way  of  prescription, 
and  not  by  custom ;  except  in  the  case  of  a  copyhold  tenant 
ilgainst  his  lord:  Foktim  v.  Craehroode  (a),  MeUor  v.Spait'- 
fnan  (6).  Now,  the  latter  of  those  cases  shews  that  the 
burgesses  in  this  -case  cannot  take  as  a  corporation,  and 
cannot  prescribe  for  the  right  in  themseWes :  so  that  if  there 
was  any  such  legal  possession  of  Ibe  land  as  would  maintain 
mi  action  4>f  tsespass,  it  nuist  be  J>y  the  corporation,  and  not 
by  the  burgesses:;  for  m  conmioner  canaet  maintain  treapasft' 
for  damage  to  the  soil  or  gmss,  for  he  has  no  interest  but  to 
take  the  jNisture  by  the  m6uths  ^f  his  cattle :  Com*  Dig. 
Common,  (H.).  This  is  a  mere  incorporeal  right,  pod  not 
ykithin  the  statute  48  EUz.  c  £;  it  is  a  mere  right  of  com* 
mon,  and  not  rateable  per  se,  though  the  land  to  which  it  i& 
attached  may,  for  that  reason^  be  rated  at  a  higher  ^ue. 

LiTTLBDALB,  J. — I  am  also  clearly  of  opinion  that  these 
burgesses  are  not  liable  to  be  rated  as  iiulividuals.  They 
have  4IO  interest  in  the  land ;  they  have  a  mere  right  of 
Common;  and  that,  according  to  decided  cases,  is  not  the 
subject  of  •rate*  The  exclusive  pasturage  did  not  give  them 
the  exclusi've  occupation,  and  they  had  no  such  interest  as 
would  entitle  theas  to  maintain  trespass.  The  right  which 
ibey  enjoyed  they  could  claim  only  by  prescription,  in  the 
name  of  the  corporation.  A  man  may  prescribe  for  the  sole, 
or  the  several  pasture,  to  the  exclusion  of  the  owner  of  the 
soil;  Co.  Liu.  19£,a.  (I.);  Cam.  Dig.  Prescription,  (H.); 
tio$kins  v,  Robins (c);  aod.in  such  cases,  he  who  enjoys 
^  the  right  has  power  to  grant  it' to  another.     But  here  the 

burgesses  had  no  power  to  grant  to  others ;  for  the  exclu- 
sive right  Iras  not  in  them,  but  in  the  corporation,  for  their 
benefit;  aild  e^n  the  corporatioo  had  it  for  certain  parts  of 

<a)  4  Rep.  SI  h.        Ch}  t  Sound.  S4f.  a.  (3.)         (c)  «  Satind.  344 


The  King 


Chubchilu 


TRINITY  TERM^  SIXTH  GEO.  IV. 

the  year  only,  and  could  take  it  only  by  grant  or  by  prescrip- 
tion. The  burgesses  could  not  take  it  themselves,  either 
by  grant  or  by  prescription ;  consequently,  they  could  have  v, 

no  more  than  a  mere  right  of  common;  and  in  respect  of 
that  they  are  not  rateable.  I  agree,  therefore,  that  the  order 
of  sessions  ought  to  be  affirmed. 

Order  of  sessions  affirmed. 
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PRINCIPAL  MATTERS. 


AfcCORD  AND  SATISFACTION. 

See  AssioKMEKT  of  Debt. 

Where  a  creditor  signed  an  agreement 
to  accept  a  composition  of  so  much 
in  the  pound  infuU  of  his  demand, 
on  having  a  joint  note  from  the 
debtor  and  his  father*  and  accord- 
ingly received  a  joint  note  for  the 
composition  on  his  debt :— Held, 
first,  that  this  was  an  accord  and 
satisfaction  of  the  original  debt, 
and  that  the  indorser  of  a  promis- 
sory note  by  which  the  debt  was 
originuHy  secured  could  not  be 
sued  for  the  residue  of  the  plain- 
tiflTs  demand;  and,  second,  that 
parol  evidence  was  inadmissible  to 
shew  that  the  plaintiff  had  been 
induced  to  sign  the  composition 
deed  by  a  misrepresentation  of  its 
legal  effect,  and  that  the  indorser's 
liability  was  to  remain  still  in  force. 
Lewis  V.  Jones^  T.  6  G,  4.  page  667 

ACTION. 

See  Assign MEKT  or  Debt, — As- 
atriiPSiT,  2,  3. — Award. — Case. 

Hundred,  1.  —  Malicious 

Arrest. — Trespass,  1. — ^Turn* 
•piKEy  2.-*Wager. 


AD  QUOD  DAMNUM. 
See  Navigation,  2,  9. 

AFFIDAVIT. 

See  Habeas  Corpus.-^-Hundred,  1. 
— Practice,  1,  2,  3.  13. 

AGENT. 
See  Attorney,  3)  4.  6. 

AGREEMENT. 

See  Accord  and  SATisrACTioK.-— 
Award. — Evidence,  8. 

Qtuere,  whether  an  agreement,  where- 
by the  town-clerk  of  a  borough 
undertook  that,  in  Consideration  of 
plaintiff  having  consented  to  a  dis^ 
solution  of  partnership  with  him  as 
an  attorney,  *'  he  would  use  all  bis 
best  endeavours,  and  exercise  his 
influence  to  procure  the  prosecu- 
tions for  felony  arising  in  the  town* 
clerk's  office,"  to  be  divided  between 
plaintiff  and  three  others,  is  not 
void,  as  being  contrary  either  to  the 
22  G.  2.  c,  46.  8.  14.  or  to  the  ge- 
neral policy  of  the  law.  Hughes 
V.  Statkamt  £•  6  G.  4.      page  219 
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ARCHES'  COURT. 


ASSUMPSIT. 


ANNUITY. 

See  Pleading^  5. 

1.  An  annuity  granted  by  a  son  to 
his  mother^  in  consideration  that 
she  had  sold  her  business^  and  had 
advanced  the  proceeds,  with  other 
money,  to  him,  to  set  him  up  in 
business,  it  not  appearing  that  the 
annuity  was  stipulated  tor  at  the 
time  the  money  was  advanced,  is 
not  an  annuity  granted  for  a  pecu- 
niary consiMration^  within  the 
17  G.  3.  c.  26.  Hick  v.  Keats, 
E.  6  G.4,.  page  68. 

2.  Where  the  memorial  of  an  anaoity 
deed  described  one  of  the  sub- 
scribing witnesses  as  "  G,  M.  Dance^ 
of  Curskor  Street^  in  the  county  of 
Middlesex f  attorney  at  law,"  with- 
out getting  out  his  christian  names 
at  full  length,  in  compliance  with 
the  53  G.  3.  c.  141.  s.  2. :— Held, 
a  fatal  ql^ection  in  ejectment  for 
the  premises  on  which  the  annuity 

•  was  secured.  Doe  v.  Bromley,  E. 
6  G.  4.  292 

APPEAL. 
iSe«  Sessions. 


APPRENTICE. 

•  > 

.SecEviDtKCE,  3,  4.— Settlemrut 
•  BY  Apprenticeship. 


ARBITRATION. 

See  Award.  —  Policy  op  Insur- 
ance.— ^Treble  Costs. 

* 

ARBITRATOR. 

See-  Award. — Policy  of  Insur- 
akce. — Practice,  l.  —  Treble 
Costs. 

ARCHES'  COURT. 
See  Brawling. 


1  ARMY. 

See  Military  Officer. 

ARREST  OF  JUDGMENT. 
See  Pleading.  5. — Practice,  6. 

ASSIGNMENT  OF  DEBT. 

L.,  being  indebted  to  plaintiff,  gave 
him  an  order  upon  defendant  (Ls. 
tenant)  to  pay  him  out  of  the  rent 
that  should  ne.xt  become  due. 
Plaintiff  sent  the  order  to  defend- 
ant, but  they  had  no  personal  com- 
munication on  the  subject.  When 
the  next  rent  became  due,  defend- 
ant shewed  the  order  to  L.,  and 
undertook  to  pay  plaintiff's  de- 
mand, upon  which  L.  accepted 
the  balance,  and  gave  defendant  a 
receipt  for  the  full  rent; — Held, 
that  this  arrangement  gave  plaintiff 
no  right  of  action  against  defend- 
ant. frkartonv.fF(aker,E.-6G.4. 

ffoge  288 

ASSUMPSIT. 

See  Agrbement. — Assig-nmbnt  of 
Debt.  —  Banker's  Check.  — 
Bill  of  Exchange,  I. — Irish 
Judgment. —Pleading,  2.  5.— 
Practice,  10. — Principal  and 
Factor.-*-Promi8sory  Note,  1. 
—  Set-opp.  —  Turnpike,  9»  — 
Wager. — Warrantf. 

1.  In  an  action  for  work  and  labour 
in  curing  a  flock  of  sheep  and  lambs, 
consisting  of  497,  of  the  scab,  it 
was  proved  that  the  plaintiff  had 
declared  that  he  did  not  expect  to 
be  paid  unless  he  cured  ail;  and 
it  appearing  that  forty  out  of  the 
flock  were  not  cured: — Held,  that 
he  was  not  entitled  to  recover  any 
thing.    Bates  v.  Hudson^  E.  6  G.4, 

3 

Q\  Assumpsit  for  work  and  labour 
lies  at  the  suit  of  a  tertificated 


ATTORNEY. 


BANKER. 
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conveyancer,  to  recover  his  fees. 
Daxnes  v.  Sibfy,  E.  6  G.  4.  page  4 
3.  The  defendant  having  received  a 
benefits  by  the  permission  of  the 
plaintiff,  is  a  good  consideration  for 
a  promise  ^to  support  an  action  of 
indebitatus  assumpaat.  Daoies  v. 
Morgan,  E.  6  G.  4,    -  42 

ATTORNEY. 

< 

See  Agreement. — Annuity,  2. — 
Justices,  2.— Pleading,  5. 

1.  Where  a  defendant,  on  being  taken 
in  execution  under  a  writ  of  ca. 

'    sa.,  tendered  the  debt  and  costs  to 

'  the  plaintiff's  attorney,  and  required 
him  to  sign  his  discharge,  which  he 
refused  to  do,  until  he  had  paid  an 

'  independent  collateral  demand  for 
costs: — Held,  that  the  plaintiflTand 
his  attorney  were  liable  to  an  action 
on  the  case  for  such  refusal.  CrO' 
zer  V.  Pilling,  E.  6  G.  4.         129 

%  Where  more  than  seven  years  had 
elapsed  after   the  settlement    of 

'    transactions  between  an  attorney 

'  and  his  client,  the  Court  refused 
to  interfere  to  have  them  re-opened, 

'   in  the  absence  of  any  suggestion  of 

'  fraud  or  misconduct.  Ex  parte 
Shipdem,  T.  €  G.  4.  339 

3^  An  agent  for  a  plaintiffs  attorney, 
dying  Intestate  and  insolvent,  pend- 
ing a  suit>  has  a  lien  for  his  costs 

'  upon  a.  postea,  of  which  the  former 
has  obtained  possession  after  the 
death  of  the  intestate.  Taunton  v. 
Ooforth,  Tr  6  G.  4,  384 

4.  Death  of  a  principal  attorney, 
pending  a  suit,  does  not  revoke  his 
agent's  authority  to  obtain  posses- 
sion of  a  postea,  after  verdict  found 
for  the  former.     Id,  ib, 

5.  A  person  who  holds  a  situation, 
and  receives  a  salary  from  govern- 
ment, as  surveyor  of  assessed  taxes, 

'   is  not  sui  juris  to  enter  into  a  con- 

'  tract  for  service  as  an  articled  clerk 

to  an  attorney :  and  where  a  person 

'   so  situated  was  articled  to  an  at- 


torney, and  nominally  served  him 
for  five  years,  retaining  his  situar 
tion  under  government  all  the  time, 
and  then  commenced  practising  as 
an  attorney,  the  Court  ordered  him 
to  be  struck  off  the  roll.  In  re 
Taylor,  T.  6  G.  4.  page  428 

6.  An  agent  appointed  to  practise  in 
the  Insolvent  Debtors'  Court,  if  he 
be  an  attorney  of  any  of  the  supe- 
rior courts  of  record,  cannot  recover 
his  bill  of  costs  for  business  done 
in  procuring  the  discharge  of  an 
insolvent  debtor,  without  deliver* 
ing  his  bill  one  month  before  action 
brought,  pursuant  to  the  provisions 
of  2  G.  2.  c.  23.  s.  23.  Smith  v. 
WaltlccDorth,  T.  6  G.  4.  510 

ATTORNEY'S  CLERK. 

See  ArroaKET,  5. 

AWARD. 

See  Policy  of  Insurance. — Prac- 
tice, 1. — Tithes. — Treble  Costs. 

A,  and  B,  by  agreement,  not  under 
seal,  covenanted  to  refer  a  dispute 
to  C,  and  bound  themselves  in  a 
penalty  *^  for  the  true  and  faithful 
observance  and  performance  of  the 
award  which  should  be  made"  by 
C;  before  any  award  made,  B.  re- 
voked his  submission  : — Held,  that 
he  thereby  subjected  himself  to  an 
action,  for  the  penalty.  Warhurton 
v.  Starr,  E.  6  G.  4.  213 

BAIL. 

Set  Evidence,  6, — Practice,  1,  2. 

It  is  an  invariable  rule  to  require 

'    four  bail  in  cases  of  felony.     Rex 

v.  Shaw,  E.  6  G.  4.  154 

BANKER. 

See  Banker's  Check. — Bill  of 
Exchange,  1. 


'M6 


BANKRUPT. 


BILL  OF  EXCHANGE. 


BANKERS  CHECK. 

A  banker*^  check,  dated  the  l6th,  for 
50/.,  payable  to  A.  or  bearer,  was 
changed,  on  the  22d  Nacember^  by 
a  tradesman,  for  a  strange  woman, 
who  purchased  some  goods  at  his 
shop,   and  next  day   he  received 

'  cash  for  it  at  the  banker*8.  On  the 
25rh,  ^.,  the  payee,  gave  notice  to 
the  banker  to  stop  payment  of  the 
check  : — Helcl«  in  an  action  by  A, 
against  the  tradesman  for  money 
had  and  received  to  his  use,  first, 
that  it  was  not  incumbent  on  the 
ptaintifi*  to  shew  how  the  check  got 
out  of  hi^  possession ;  and  second, 
that  if  the  jury  were  satisfied  that 
the  defendant  had  taken  the  check 
(which  was  overdue  five  da3's)  un- 
der such  circumstances  as  ought 
to  excite  the  suspicion  of  a  prudent 
man,  even  though  he  gave  valuable 
consideration  for  it,  and  acted  bon4 
fide,  the  true  owner  had  a  right  to 
recover  the  amount;  for  a  banker's 
check,  overdue,  stands  on  the  same 
footing  as  a  bill  or  note  put  into 
circulation  after  its  date  has  ex- 
pired, and  the  holder  must  shew 
title  in  his  immediate  payer  before 
he  can  retain  the  proceeds.  Down 
v.  HaUing,  T.  6  G.  4,      page  455 

BANKRUPT. 

6W  Bill  of  Exchai^ge,  2.  5.«— 
Set-off,  1. — Ship. 

A.  sold  a  quantity  of  lac  dye,  then 
lying  in  the  E,l.Co*s  warehouses, 
to  B.,  and  after  being  allowed  to 
retain  possession  of  the  delivery 
warrants,  pledged  the  latter  to  C 
for  an  advance  of  money,  and 
shortly  afterwards  became  bank- 
rupt, without  having  redeemed  the 
warrants : — Held,  that  A.  had  not 
the  possession,  order,  and  disposi- 
tion of  the  goods  at  the  time  of  his 
bankruptcy,  within  the  words-  of 
the  21  G.,1.  c,  10-  s,  11.,  and,  con- 


sequently, thq  property  in  the  war- 
rants did  not  vest  in  Ae  assigoees. 
Greemng  v.  Clark,  T.  6  G.  4. 

page  375 

BARON  AND  FEME. 
Set  Practice,  3. 

BILL  OF  EXCHANGE- 

See  Bankeh's  Check.-^Malicious 
Arrest,  1. 

1 .  The  holder  of  bills  of  exchange, 
accepted  payable  at  a  banking- 
house,  neglected  to  present  them 
when  due,  and  the  bankers,  in 
whose  hands  the  acceptor  had 
funds,  having  afterwards  failed : — 
Held,  that  the  acceptor  was  still 
liable,  there  beins  no  obligation  on 
the  part  of  the  holder  to  present 
them  at  the  banking-house  or  to 
the  acceptor  at  the  time  they  be- 
came due.  Turner  v.  Hoyden,  £• 
6  G.  4.  5 

2.  The  acceptor  of  an  accommoda- 
tion bill  having  delivered  it  to  A. 
for  a  special  purpose,  and  the  latteri 
without  performing  his  trust, having 
<^uitted  the  country  after  commit- 
ting an  act  of  bankruptcy,  was  pur- 
sued by  a  creditor,  who  obtained 
the  bill  from  him  in  ignorance  of 
his  bankruptcy  and  of  the  circum- 
stances under  which  the  bill  was 
accepted : — Held,  that  the  acceptor 
was  not  liable  upon  the  bill  at  the 
suit  of  the  creditor  who  had  so  pos- 
sessed himself  of  it.  Smlh  v.  De 
WUt$,  E.  6G.4.  120 

3.  In  an  action  by  the  indorsee  against 
the  indorser  of  a  bill  of  exchange, 
alleged  in  the  declaration  to  have 
been  accepted  by  A.  B.,  the  plaintiff 
is  not  bound  to  prove  the  accept- 
ance in  order  to  entitle  him  to  re- 
cover.   Tanner  v.  Bean,  T.  6  G,  4. 

338 

4.  Notice,  to  the  drawer,  of  the  dis- 
honour of  a  bill  of  exchange,  nmst 
contain  a  statement  that  the  bill 


BRIDGES. 


GASE« 
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has  been  in  &ct  preseated  ami  dis- 

.  honoured;  otherwise  it  is  insuffi- 
cient. QmerCf  whether  notice  to 
drawer,  on  the  same  day  the  bill 
haa  been  once  presented  and  dis- 
honoured, is  premature.  Hartley 
\,  Cmc,  T.  6  G.  4.  page  505 

5.  The  drawer  of  a  bill  absconded^ 
and  was  made  a  bankrupt  before 
the  bill  was  due.  His  bouse  cpn* 
tinued  open,  and  in  the  possession 
of  the^  messenger  under  the  eom- 
missioi^  after  the  hill  Jvas  due.  The 

.  bolder  knew  of  the  appointment  of 
A*  and  B.  as  the  drawer's  assignees, 

.  before  the  bill  was  due.  The  ac- 
ceptor became  bankrupt  before  the 
bill  was  due.  The  holder  neither 
gave,  nor  made  apy  attempt  to  give 
notice,  either  to  the  drawer  or  his 
assignees  :-^Held,  that  he  was  guilty 
of  laches;  that  his  claim  against 
the.  drawer  was  barred ;  and,  con- 
sequently, that  he  had  no  right  to 
prove  the  bills  under  bis,  the  draw- 
et^s  commission.   Rohdt  ^.  Proctor^ 

BILI4  QF  LADING. 
See  Prii9Ci?ai<  and  Factor. 

BLACK  ACT. 

See  HUHPRED. 

BOROUGa 
See  Mandamus.— Quo  Warranto. 

BRAWLING. 

The  offence  of  brawling  in  a  church 
may  be  the  sul^ect  of  a  suit  before 
the  bishop's  commissary,  and  by 
him  transmitted  to  the  Arches' 
Court  hf  leUcr*  ofrequeat^  notwith- 
standing the  5  Sl  6  Ed,  6.  c.  4.  s.  1. 
Ex  parte  ITMam,  T.  6  G.  A.  373 

&R!DG£S. 
Where  turnpike  trustees  erected  a 


bridge,  in  pctrsaaace  of  the  powers 
given  them  by  the  act,  upoa  a  road 
where  there  bad  been  a  bridge  be- 
fore:—-Held,  that  the  county  was 
primarily  liable  to  keep  it  in  repair, 
even  assuming  that  the  trustees  had 
funds  in  hand  applicable  to  that 
purpose,  Rex  v.  Oxfordshire^  E. 
6  G.  4.  page  231 

*  BUILDING  ACT. 

See  Treble  Costs. 

If  a  person,  bonfl  fide  intending  to 
pursue  the  authority  given  by  the 
Building  Act,  14  0, 3.  c.  78,  erects 
a  party-wall  without  in  &LCt  pursu- 
ing the  directions  of  the  statute, 
and  thereby  injures  his  neighbour's 
house,  he  is  liable  to  an  action,  but 
the  action  roust  be  brought  after 
twenty-one  days*  notice^  and  within 
three  months  aAer  the  injury  done* 
Pratt  v.  HiOman,  T.  6  G.  4.    360 


BURGESS. 

See  Corporate  Meeting. — Poor's 
Rate^5.— -Quo  Warranto. 

BYE-LAW. 
See  Corporate  Meeting. 

CASE. 

See  Attorney,  1. — Evidence,  8. — 
Hundred,  l.r-< Malicious  Ar- 
rest. 

Declaration  in  case,  against  three 
proprietors  of  a  stage-coach,  stated, 
that  the  coach  was  under  the  care 
of  the  defendants,  and  that  through 
their  negligence  the  coach  ran 
acainst  the  plaintiff,  and  injured 
him.  The  erideoce  was  that  one 
of  the  defendants  was  driving  when 
the  accident  happened.  The  jqry 
found  that  the  accident  was  occa- 
sioned by  Hs  megUgmt  driving: — 
Held,  that  the  plaintiff  might  main- 
tain case  against  ail  the  proprietors. 
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CHURCH. 


CONSPIRACY. 


.  SemblCfthdl  he  might  have  main- 
tamed  trespass  against  the  one  who 
was  driving.  Moreton  v.  Hardtm, 
JE.  6  G.  4.  page  275 

CERTIFICATED  CON- 
VEYANCER- 

See  Assumpsit,  2. 

CERTIORARI. 

1.  Section  80  of  the  General  High- 
way Ac(,  18  G.  3.  c.  78*9  which 

.  takes  away  the  certiorari,  does  not 
extend  to  cases  where  the  jostices 
at  sessions  act  wholly  without  juris- 
diction.' Therefore,  where  the 
Justices  at  petty  sessions  made  an 
order  for  the  allowance  of  the 
accounts  of  a  surveyor  of  highways, 
which  accounts  had  not  been  pre- 
viously verified  before  one  justice, 
pursuant  to  the  requisites  of  section 
:  48  of  the  act:— Held,  that  they 
acted  wholly  without  jurisdiction  ; 
that  their  order  was  not  a  proceed- 
ing had  pursuant  to  the  act;  and, 
consequently,  that  certiorari  lay  to 
remove  it  into  this  Court,  for  the 
purpose  of  having  it  quashed.  Rex 
v.  Somerseishire.  T.  6  G.  4.       469 

2.  This  Court  will  not  grant  a  certio- 
rari to  remove  proceedings  in  quare 
impedit  from  the  court  of  great 
sessions  at  Chester  into  this  Court, 
where  a  special  verdict  is  expected 
to  be  found ;  the  proper  course  is 

.  to  remove  the  special  verdict,  when 
founds  into  this  Court,  by  writ  of 
error.  Pickering  v.  Buhop  cf 
Chester^  T.  6  G.  4.  489 

3.  The  return  to  a  writ  of  certiorari  to 
remove  proceedings  from  an  inferior 
court  into  this  Court,  setting  put  a 

'  copy  of  the  record,  but  not  return- 
ing the  record  itself,  is  irregular, 
and  the  Court  quashed  the  writ  on 
motion.      Palmer  v.  Farsyihef  T. 

_  6G.  4.  497 

CHURCH. 
See  Bkawmvg. 


CHURCH  RATE. 

Non-payment  of  chttrck  rates  does  not 
disqualify  a  parishioner  from  voting 
in  vestry.  Faulkner  v.  Elger^  T. 
6  G.  4.  page  517 

CHURCHWARDENS  AND 
OVERSEERS. 

See  JoiNDBR  OF  Parties. — Ses- 
sions, 4. — Settlemevt  bt  Cer- 
tificate. 

Two  overseers,  one  of  whom  also  is 
sole  churchwarden,  do  not  consti- 
tute a  body  oorporate  within  the 
meaning  of  the  49  G.  3.  c.  12.  s. 
17-»  and  the  parish  property  does 
not  vest  in  them.  Woodcock  v. 
GOsoHy  T.  6  O.  4.  524 

CIVIL  OFFICER. 
See  Military  Officer^ 

CLERK  OF  THE  PEACE. 
See  Agreement. — Sessions,  3. 

COAL  act; 
See  Penalties. 

COMPOSITION  DEED. 
See  Accord  and  Satisfaction. 

CONSIDERATION. 

See  Agreement — Annuity,  1. — 
Assumpsit,3. — Banker's  Check. 
—  Fraudulent  Agreement. — 

Pleading,  5. Promissort 

•  Note,  2. — Sals. 

CONSIGNOR  AND 
CONSIGNEE. 

See  Principal  and  Factor. 

CONSPIRACY. 
See  Indictment.— New  Trial. 


CORN  RENT. 


costs. 
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A  conspiracy  to  extort  money  is  per 
se  an  offence  at  common  law,  and 
need  not  be  charged  to  be  attempted 
by  unlawful  means.  Rex  v.  Hoi' 
Ungberry,  T.  6  G.  4.         page  345 

CONSTABLE. 

1.  A  constable,  arresting  a  man  on 
suspicion  of  felony,  is  bound  to  take 
him  before  a  magistrate  as  soon  as 
be  reasonably  can.  Wright  v. 
Omrt,  T.  6  G.  4.  623 

2.  A  constable  has  no  right  to  detain 
a  prisoner  three  days  without  taking 
bim  before  a  magistrate,  in  order 
that  evidence  may  be  collected  in 
support  of  a  felony  with  which  he 
is  charged.     Id.  ibid. 

3.  A  constable  has  no  right  to  hand- 
cuff a  prisoner,  except  he  has 
attempted  to  escape,  or  except  it  is 
neetuary  in  order  to  prevent  his 
escaping.    Id.  ikid, 

CONVEYANCE. 
See  CovKNAMT. — Sale. 


CONVICTION. 

See  Indictment. — New  Trial.— 
Practice,  8. 

1.  The  record  of  a  couviction  by  de- 
fault, upon  the  5  Ann.  c.  14.  must 
shew  that  the  defeiulant  has  been 
perwnaUy  summoned  to  appear  to 
the  information.  Res  v.  Hail,  E. 
6  G.  4.  84 

2.  Information  on  48  G.  3.  c.  143., 
for  sellins  ''  beer  or  ale,"  without 
an  exciselicense,  is  bad,  and  a  con- 
viction thereon,  shewing  that  the 
defendant  had  sold  ale  only, 
quashed.    Rex  v.  Norths  E.  6  G.  4. 

143 

CORN  RENT. 
See  Poor's  Rate,  4. 


CORONERS  INQUISITION. 

See  Pleading,  2. 

CORPORATE  MEETING. 

Where,  by  custom  or  charter,  a  parti- 
cular day  is  fixed  for  the  election 
of  the  burgesses  of  a  corporation, 
it  is  the  duty  of  the  burgesses  to 
take  notice  that  the  election  will 
take  place  on  such  particular  day, 
and  attend  to  exercise  their  electivcf 
franchises  if  they  be  so  niinded ; 
but  where  no  specific  day  is  fixed 
by  custom  or  charter,  and  the  busi- 
ness of  electing  burgesses  as  welt  as 
other  business  may  be  done  oi^ 
many  days  in  the  year,  notice  must 
be  given  to  the  resident  burgesses, 
of  a  corporate  meeting  for  such 
purpose,  and  in  such  reasonable 
time  as  to  give  them  all  an  oppor- 
tunity of  attending  and  voting  at 
the  election  :  noticej  thereforei.by 
ringing  a  bell  fixed  at  the  top  of 
the  guildhall  of  a  corporation,  the 
liberties  of  which  Extend  three 
miles,  and  in  which  there  is  an  in- 
definite number  of  burgesses,  is  not 
a  sufficient  notice  of  a  corporate 
meeting  for  the  election  of  bur- 
gesses, nor  can  either  a  custom  or 
bye-law  render  such  a  notice  bind- 
ing, unless  it  appear  that  all'  the 
burgesses  have  attendedybr  the  pur- 
pose of  electing  bui^esses.  Rex  v. 
HUl,  r.  6  G.  4.  page  593 

CORPORATION. 

See  Corporate  Meeting. — Man- 
damus.— Quo  Warranto. 

CORPORATOR. 

See  Corporate  Meeting. — 
Quo  Warranto. 

« 

COSTS. 
iSVe  Attorney,  1. 3.  6.*-Malicious 


! 
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COVENANT. 


BLE  Costs. — Treble  Damages. 

1.  Where  defendants,  at  the  assizes^ 
pleaded  a  plea  puis  darrein  conti- 
naaoice,  to 'which  plaintiff  having  re- 
plied, defendants  demurred  to  the 
replication^  and  obtained  judgment 
on  demurrer  : — Held;  that  they 
were  entitled  to  the  costs  incurred 
since  the  plea  puis  darrein  conti- 
nuance only.  Ltftiletcn  y,  Cross^  E 
6  G.  4.  page  81 

2«  The  Court  has  no  power  to  award 
costs  to  prosecutors  by  indictment, 
nor  to  compel  a  defendant  to  go 
before  the  master.  Res  v.  Bkhard- 
ton^  E.  6  (r«  4.  1.41 

d.  Discharging  a  rule  tor  judgm^^nt 
as  in  case  of  tM>usuit«  on  plaintiff's 

Siviug  a  peremptory  und^rtakipg, 
oes  not  prevent  defendant  from 
afterwards  moving  for  the  costs  of 
the  day  for  not  proceeding  to  trial 
pursuant  to  notice.  Lewis  v. 
Tkmoi,  E.  6  G.  4.  917 

COUNSEL. 

Counsel^  in  the  discharge  of  their 
duty,  are  privileged  to  utter  matter 
injurious  to  individuals:  but  the 
subsequent  publication  of  such 
matter  is  unUwful  FSnt  v.  Pike, 
T.  6  G.  4.  528 


COUNTY. 
See  Bridges. 

COURT  LEET. 
See  Makdajc  us. 

COURT  ROLLS. 
See  Mandamus,  2. 

COVENANT. 

SeeAcREEMEKi'. — Award. — Frau- 
dulent Agreement. — Lease,  1. 


DECLARATION. 

Tenant  for  life  under  R  marriage  set* 
tiement,  with  power  to  grant  leases 
for  years,  determinable  on  three 
lives,  grants  a  lease  of  part  of  the 
estate. to  A,  during  the  life  of  the 
latter  and  his  two  sons,  and  the  sur- 
vivors and  survivor,  covenanting  for 
quiet  enjoyment^r  and  during  the 
said  term^  without .  interruption  of 
lessor,  his  heirs  and  aaugns,  «r  any 
other  person  claiming  any  estate, 
&c.  under  him  or  any  of  his  ances- 
tors. Lessor  diesiy  and  his  eldest 
son,  who  is  tenant  in  tail  under  the 
settlement,  evicts  the  eldest  son  of 
lessee^' the  third  life  being  still  in 
being.  In  covenant  upon  the  lease : 
—Held,  first,  tbat  ibe  eviction  by 
tenant  in  tail  was  a  braach  c^  the 
covenant  for  f|uietei0Oyment;  and 
second,  that  the  term  demised  by 
jtbe  laase^  meant  a  term  to  endure 
during  three  lives^  and  not  merely 
during  the  life  of  the  lessor. 
Evans  v.  Vaughan,    T,   6  G.  4. 

page%49 

CROWN  LANDS. 
See  Highways^?.— Trespass. 

• 

CUSTOM. 

See  Corporate  Meeting. — Parish 
Election.^— Quo  Warranto,  2, 
3. 

A  custom  for  •*  the  parishioners'*  of  a 
parish  to  elect  a  curate  to  the  per- 
petual- ctiracy  thereof,  wilf  not 
legalize  an  election  where  some  of 
the  parisMoners  wene  e^ccluded 
from  voting,  and  the  rest  voted  by 
baHot.  Faulhter  v.  Elger,  T. 
6G.  4.  517 

DECLAtlATlON. 

See  Bill  of  Exchange,  3. — Case. 
—  EvuxAncji/ 6i  7f  B. — Irish 
Juogmekt.-^Variavcs, — War- 
ranty. 


EVit>ENCE. 


EVfDBNCE. 
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DEDICATION.      ' 
Set  Highways,  2. 

DEED. 
See  Grant. — Lease. 

DEMURRER. 
&f  Costs,  1. — PlsadikOp  1.  7. 

DISTRESS. 

Sec  Justices. — Landlord  and 
Tenant, — Poor's  Rate,  4. 

EJECTMENT* 
See  Annuity,  2. — Practice,  7. 

ENTIRETY  OF  CONTRACT. 

See  Assumpsit^  1. 

ESCAPE. 
See  Constable,  3. — Evidence, 

ESTOPPEL. 
See  SsT-orr,  t. 

EVIDENCE. 

See  Accord  and  Satisfaction, — 
Assumpsit,  1. — Attorney,  1. — 
Banker's  Check.— Bill  of  Ex- 
change, 3.  —  Constable,  2. — 
Fraudulent  Agreement.  — 
Highways,  2.— Hundred,  2,  3. 
Informations  before  Justices. 
— Malicious  Arrest.— Mili- 
tary Officer. — Navioation,3. 
—  New  Trial.  —  Pleading,  2, 
3.  6. ^Practice,  10. — Promis- 
sory Note.  —  Settlement  by 
Certificate.  —  Trespass,  2.  — 
Variance. — ^Warranty. 

1.  The  copy  of  a  newspaper  delivered 
at  the  stamp-office  under  the  pro- 


I  visions  of  the  3S  G.  3.  g.  7^.;  is 
conclusive  evidence  of  publication 
to  sustain  an  indictment  against  the 
proprietor  for  a  libel  contained  in 
such  copy.  Rex  v.  AmpkUit,  E, 
6  Q.  4.  page  125 

2.  On  the  trial  of  a  civil  cause  an  ex- 
amined copy  of  an  answer  in  chan- 
cery is  admissible  in  evidence,  to 
contradict  a  withess,  who  twore*  in 
opposition  to  what  was  stated  in  the 
answer,  to  which  he  was  a  pai^y. 
Ewer  v.  Ambrote,  E.  6  G,  4.     127 

3.  Secondary  evidence  of  the  contents 
of  an  indenture  of  apprenticeship 
thirty-seven  years  old, and  supposed 
to  be  lost,  admissible^  if  reasonable 
diligence  has  been  used  to  obtain 
the  primary  evidence.  Rat  v. 
E(Ut  Farteigh,  E.  6  G.  4.         147 

4.  What  is  reasonable  diligence  in 
makingsearch  after  an  old  indenture 
which  is  functus  officio^  qwere.  Id. 

tlid. 

5.  Au  order  directed  by  the  Insolvent 
Debtors'  Court  to  a  gaoler,  to- dis- 
charge a  debtor  from  his  custody,  is 
sufficient  evidence  of  the  prisoner 
having  been  discharged  under  the 
53  G.  3.  c.  102.,  without  producing 
the  judgment  of  the  court,  t)r  a 
certified  copy  thereof.  Neak  v. 
/MOCf,  r.  O  G.  4.  464 

6.  Declaration,  for  an  escape,  stated 
that  the  debtor  was  arrested,  and 
gave  bail ;  that  bail  above  was  put 
in  before  a  judge  at  chambers,  prout 
patet  per  recordum;  and  tliat  the 
debtor  surrendered  in  discharge  of 
her  bail,  and  afterwards  escaped. 
The  examined  copy  of  the  entry  of 
the  recognizance  of  bail  stated  it  to 
have  been  taken  before  the  Court  at 
Westminster :  —  Held,  first,  that 
plaintiff  was  bound  to  prove  the 
bail  to  have  been  taken  as  alleged, 
and,  therefore,  that  the  variance 
was  fatal ;  and  second,  that  an  entry 
in  the  filacer*s  boek,  stating  the  re- 
cognizance to  have  been  taken  (f- 

fore  a  single  judge,  was  not  admis- 
sible in  evidence,  ^nd  would  not 
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FELONY, 


©RANT. 


.  cure  the  objection,  even  if  admitted. 
Bcoan  V.  Jones,  T,  6  G.  4.  pagt  483 

7*  lo  an  action  against  the  marshal 
for  an  escape,. averring  the  judg- 
ment and .  award  of  execution 
Ugainst  the  prisoner  for  the  damages 

.   recovered    against    him ;     *'  «nd 

.  thereupon/'  on  such  a  day,  the  pri* 
soner  was  committed  to  the  custody 
of  the  marshal,  and  escaped  ;  it  is 
unnecessary  to  prove  that  a  scire 
lacias  bad  been  sued  out  upon  the 
judginenty  the  allegation  being  im- 
material. Brom/Md  v.  Jones,  T. 
6G.A.  500 

B.  First  count,  in  case,  for  injuring 
plaintiflTs  reversion  in  land^  by  cut- 
ting and  carrying  away  branches  of 
tree?  growing  on  it.  Second  count, 
in  trover,,  for  the  branches.  Proof, 
that  plaintiff  demised  the  land  to  a 
tenant  by  a  written  agreement,  not 
produced;  and  that  defendant 
cfirried  away  some  branches,  the 
ffohie  of  whtch  was  not  shewn  ;-r 

.  Held,  that  plaintiff  could  not  sup- 
port the  first  count  without  pro- 
ducing the  written  agreement ;  but, 
that  on  the  second  count,  he  was 
entitled  to  nominal  damages.  Cot^ 
iereU  v.  Hoi^,  T.  6  G.  4.       551 

EXECUTION. 
See  Practice,  12. 

.     EXTORTION. 
See  Tbeble  Damages. 

FEES. 
See  Assumpsit,  2. 

FELO  DE  SB. 

See  Pleading,  2. 

FELONY. 

See  Agreement. — Bail.— Con- 
9TABLE« — Pleading,  2. 


FfSHERY.    - 
See  Grant. 

FRAUDULENT  AGREEMENT. 

A,  held  an  office  in  the  gift  of  B.,  and 
agreed  with  C.  to  resign^  and  pro- 
cure him  to  be  appointed  in  his 
stead;  in  consideration  of  which 
C  agreed  to  give  A,,  half  the  pro- 
fits, and  executed  a  deed  to  that 
effect.  A.  resigned,  and  B.  at  his 
request,  tet  in  ignorance  of  the 
agreement,  appointed  C.  to  the 
office.  A.  brought  covenant  agaiiist 
C.  for  half  the  profits  :~Held,'  that 
the  agreement  was  a  fraud  upon  B., 
and  consequently  illegal  and  void. 
Walldo  V.    Martin,    T.    6.0,  4. 

pageS64 

FREIGHT* 
See  Policy  of  1n9urance. 

GAME. 

Set  Conviction,  1. 

GRANT. 

SccTleading,  2. 

A,y  being  lord  of  the  manors  of  B.  and 
C,  by  lease  and  release  of  1773, 
bargained  and  sold  to  D.  '*  all  that 
messuage,  tenement  or  boat-house, 
&c.  and  also  all  that  and  those  sea* 
grounds^  oyster-la>|ings,  shores  and 
fisheries,  commonly  .called  and 
known  by  the  Qaroe»  of  B..  and  C. 
shores  or  sea-grounds,  with  full  and 
free  liberty  to  D.  and  bis  heirs  and 
assigns  for  ever  to  fish,  dredge,  and 
lay  oysters  thereoUrand  from  thence 
to  take  and  carry  away  the  same, 
which  said  sea-grounds,  oyster^ 
layings,  shores  and  fisheries^  extend 
from  the  south  at  low  water  mark, 
to  the  north  at  hikh  water  mark, 
and  abut  towards  tne  east  and  the 
west  upon  certain  other  sea« 
grounds,  and  all  which  said  sea* 
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grounds,  oyster-layings,  shores  and 
fisheries^  hereby  granted,  conveyed, 
&c.  contain,  in  the  whole,  by  esti-^ 
mation,  800  acres  of  land  covered 
with  water,  or  thereabouts^  as  the 
same  are  beaconed,  marked,  and 
stubbed  out :  saving  to  the  grantor, 
his  heirs  and  assigns^  lords  of  the 
said  manors,  all  fish-royal,  and  all 
wrecks  of  the  sea,  flotsam,  jetsam, 
and  ligan,  within  the  said  manors, 
and  all  other  manorial  rights;  to 
hold  the  messuage,  tenement  or 
boat-house,  sea-grounds,  oyster- 
layings,  shores,  fisheries,  heredita- 
ments, and  premises,  with  the  ap- 
purtenances, of  the  grantor,  lord  of 
the  said  manors,  by  such  suit  of 
court,  and  other  services,  as  were 
of  right  and  ought  to  be  done  and 
performed  by  other  the  freehold 
tenants  of  the  said  manors  respec- 
tively, seised  of  estates  of  inherit- 
ance in  fee  simple."  Since  the 
date  of  the  deed  the  sea  had  imper- 
ceptibly incroacbed  upon  the  land, 
and  the  high  and  low  water  marks 
had  varied  in  the  same  proportion : 
— ^Held,  that  so  much  of  the  soil  of 
the  shore  as  fratn  time  to  time  lay 
betweeti  high  and  low  water  mark, 
had  passed  to  the  grantee  under  this 
deed.  Scratton  v.  Brwon,  T,  6  G, 
4.  page  5S6 

GRANTOR  AND  GRANTEE. 
See  Grant. 

HABEAS  CORPUS. 

A  prisoner  in  custody  of  an  officer  of 
customs,  on  a  charge  of  smuggling, 
and  brought  up  by  habeas  corpus 
at  common  law,  may  controvert  the 
truth  of  the  return  to  the  writ,  on 
affidavit,  by  virtue  of  56  G,  3. 
c.  100.  8.  4.  Ex  parte  Beechmgj  E. 
6  G.  4.  209 

HABEAS  CORPUS  CUM  CAUSA. 
Habeas  corpus  cum  causd  does  not 
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lie  to  remove  proceedings  from  an 
inferior  court  into  this  Court,  unless 
it  appears  that  the  defendant  is 
actually  or  virtually  in  custody. 
Palmer  v.  Forsythe,    T.   6  G.  4. 

page  497 

HIGHWAYS. 

See  Bridges.  —  Certiorari,  1. — 
Navigation,  3. — Sessions,  3.—- 
Turnpike,  1. 

1.  The  General  Highway  Act,  13  G. 

3.  c.  78.  ss.  6.  &  63,  dtiCB  not  au- 
thorize the  surveyor  to  widen  a 
road  to  thirty  feet,  by  removing  A 
fence,  unless  the  ifence,  supposed 
to  be  an  encroachment,  is  actually 
upon  the  highway.  Lowen  v.  Kaye^ 
E.  6  G,  4.  20 

2.  Where  a  public  footway  over 
crown  land  is  extinguished  by  an 
inclosure  act,  but  the  public  con- 
tinue for  twenty  years  afterwards 
to  use  the  way,  such  user'  is  not 
evidence  of  a  dedication  of  the  way 
to  the  public,  unless  it  appear  to 
have  had  the  consent  of  the  crown.  * 
Harper  v.  Charlesworth^  T.  6  G.  4. 

572 

HUNDRED. 

1.  An  affidavit  by  the  owner  of  pre- 
mises wilfully  set  on  fire,  "  that  he 
does  not  know  the  persoo  or  persons 
who  wilfully  set  fire  to  his  pre- 
mises ;"  but  not  adding,  or  any  of 
them  ;  does  not  satisfy  the- 9  G,  1. 
c.  22.  s.  8,  and  will  not  support  an 
action  against  the  hundred  for  com- 
pensation. Trinuner  v.  The  Hun- 
dred of  MtUford,  E.  6  G,  4,        10 

2.  The  9  G/i.  c.  22.  s.  8,  requires 
that  dll  the  servants  having  the  care 
of  property  wilfully  destroyed  by 
fire,  shall  be  examined  before  a 
magistrate,  before  the  owner  can 
sue  the  hundred  for  damages^ 
Duke  of  Somerset  v.  Mere,  E,  o  G. 

4.  247 

3.  Where,  in  an  action  on  this  stature 
(9  G.  1.  c.  22.)  by  the  owner  tff 
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INDICTMENT.    • 


INSOLVENT  DEBTOIU 


>  property  wilfully  destroyed  by  fire, 
against  the  hundred,  it  appeared 
tbat  the  plaintiff's  steward,-  who 
Jived  a  mile  and  a  quarter  from  the 
property,  had  the  general  superin- 
tendence of  it,  and  several  labourers^ 
employed  under  him,  worked  on 
the  spot,  and  hod  the  actual  care 
of  it^  but  the  steward  only  was  ex- 
amined before  the  magistrate :-» 
Held,  that  the  requisites  of  the  sta- 
tute were  not  complied  with,  and 
the  action  was  not  maintainable. 
Duke  of  Somerset  v.  Mere,  E,  6  G, 
4i«  page  247 

4.  Quare.  Whether  a  steward  is  a 
servant,  within  the  meaning  of  this 
act(9G.  1.C.22.)-    ^d.         ibid. 


INCLOSURE  ACT. 
See  HiOHWATS,  2. — Tithes. 


INDICTMENT. 
See  Conspiracy. — Costs,  2. — Evi- 

DEKCE,  1, — ^NeW  TttlAL. — PrAC- 

tice,  8. 

Indictment  for  a  conspiracy  to  extort 
money.  One  count  averred  that 
defendants,  in  pursuance  of  a  con- 
spiracy to  extort  money  from  the 
prosecutor,  falsely  exhibited  cer- 
tain indictments  against  him ;  an- 
other count  averred  that  defend- 
ants, in  pursuance  of  tbe  like  con- 
spiracy, offered  tq  suppress  an  in- 
dictment pending  against  the  pro- 
secutor if  he  would  give  them 
money  for  so  doing.  The  jury 
found  the  defendants  guilty,  gene- 
rally, but  found,  specially,  that  the 
indictments  preferred  by  them 
against  the  prosecutor  were  noi 
Jaise  :'^lie\df  tbat  tbe  averment 
in  the  former  count  was  immate- 
rial, and  that  the  latter  count 
would  support  the  conviction.  Rex 
V  Uolimgberry,  Z.  6  G.  4.        346 


INFERIOR  COURT. 

See  Attorney,  6. — Certiorari. — 
Habeas  Corpus  cum  Causa. — 
Practice,  5. 


INFORMATIONS  BEFORE 
JUSTICES. 

See  Conviction. — Penalties. 

Informations  before  magistrates  must 

be  taken  as  nearly  as  possible  in  the 

language  used  by  the  party.     Co- 

'  hen  v.  Morgan^  E,  6  G,  4.   page  8 

INSOLVENT  DEBTOR. 

See  Attorney,  6. — Evidence,  5. 

1.  The  Insolvent  Debtors' Act,  I  G^. 
4.  c  119.,  is  to  receive  a  libenil 
construction  in  favour  of  the  pri- 
soner, ai^  a  discbarge  under  the 
same  is  a  bar  to  the  claims  of  cre- 
ditors, provided,  under  s.  6,  the  iu* 
solvent  describes  in  his  schedule 
those  persons  to  whom,  according 
to  the  best  of  his  knowledge  or 
belief,  he  is  primarily  liable. 
Therefore,  where  an  insolvent  con- 
tracted for  goods  with  A^^  who  was 
only  the  agent  for  a  company, 
and  after  giving  two  promissory 
notes  for  the  debt,  amounting  to 
82/.  8«.  6d,j  became  insolvent,  and 
took  the  benefit  of  the  act,  without 
describing  the  company  as  his  cre- 
ditors, and  stating  the  debt  to  be 
only  82/. : — Held,  that  his  discharge 
was  an  answer  to  an  action  at  the 
suit  of  the  latter  upon  the  promis- 
sory notes.  Forman  v.  Drea^.  E. 
(J  G.  4.  75 

2.  An  insolvent  debtor  may  maintain 
an  action  for  goods  sold  by  him 
after  the  hearing  of  his  petition  in 
the  Insolvent  Debtors*  Court,  and 
while  he  was  in  custody  under  the^r 
order ;  but  the  balance  of  a  debt 
inadequately  described  by  him. in 
his  schedule,  may  be  set  oflf  in  such 
an  action,  for  Uie  discharge  relieves 
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bim  only  from  such  specific  debts  as 
he  describes  in  his  schedule.  Tay" 
lor  V.  Buchanan,  T.  6  G,  4. 

fagt  491 

INTERPRETER. 
See  Practice^  Id. 

INTRUDER. 
See  Trespass,  3. 

IRELAND. 
Stt  Irish  Judgment. 

IRISH  JUDGMENT. 

A  judgment  recovered  in  Ireland, 
since  the  Union,  is  not  a  record  in 
England,  and  ma}',  therefore,  be 
declared  on  in  assumpsit.  Harris 
V.  Saunders,  T.  6  G.  4.  471 

JOINDER  OF  PARTIES, 

See  Attorn £Y»  1. — Case.— Prac- 
tice, 7. 

By  a  local  act  for  the  government  of 
the  poor  of  the  parish  of  G.,  the 
churchwardens  and  overseers,  and 
nine  guardians  and  directors,  or 
any  five  or  more  of  them,  were  em- 
powered to  contract  for  the  supply 
of  the  poor  with  provisions,  and 
the  parochial  funds  were  directed 
to  be  paid  into  the  hands  of  a  trea- 
surer, who  was  to  apply  the  money 
under  the  orders  of  the  governors, 
and  directors.  Where  the  plaintiff" 
contracted  with, the  governors  and 
directors  for  supplying  the  poor- 
house  with  goods,  and  acted  under 
the  orders  of  the  churchwardens 
and  ovei8eerB:-*Held,  that  the 
latter  were  personally  liable,  and 
that  the  plaintiff  was  not  bound  to 
join  the  governors  and  directors  in 
the  action.  Lambert  v.  Knott,  E, 
«  G.  4.  132  I 


JUDGMENT. 

.» 

See  Evidence,  5.  7. — Irish  Iudo- 
ment. — Practice,  9.  11. 

JUDGMENT,  ito»  obstante  ^eredido. 
See  Pleading,  2. 

JUDGMENT-ROLL. 
See  Practice,  9. 

JURy. 

See  Malice. — Pleading,  2. 

JUSTICES. 

See  Certiorari,  1.— Constable. 
— Conviction.  — Informations 
BEFORE  Justices.  —  Penalties. 
— Sessions,  3,  4. 

1,  An  order  and  adjudication,  found- 
ed on  11  G.  2.  c.  19.  8.  4,  for 
fraudulently  and  clandestinely  re- 
moving goods  and  chattels,  not  ex- 
ceeding the  value  of  50/.,  to  avoid 
a  distress  for  rent,  need  not  enu- 
merate or  specify  the  particular 
goods  and  chattels  alleged  to  have 
been  removed.  Rex  v.  Rabbit ts, 
T.  6  G.  4.  page  S\l 

2.  In  a  notice  of  action  against  a 
magistrate,  under  24  G.  2.  c.  44, 
the  signature  of  the  plaintiff^s  at- 
torney need  not  set  out  the  christian 
nam&  at  length ;  the  initial  is  suf^ 
ficient.    James  v.  Sw^^  T,  6  G,  4. 

625 

LACHES. 
See  Bill  of  Exchange,  5. 

LANDLORD  AND  TENANT. 

See   Evidence,  8. — Grant. — Jus- 
tices.— Lease. 

A  landlord  who  permits  his  tenant  to 
retain  possession  oipart  of  a  farm, 
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MALICE. 


after  the  tenancy  has  expired,  may 
distrain  under  8  Jnn,  c.  14.  88.  o. 
and  7.  on  that  part,  within  six 
months  after  the  expiration  of  the 
tenancy.  NtUtaU  v.  Staunton^  E, 
6G.  4.  pagelSS 

LEASE. 

See  COTEKAMT. — GllANT. 

Where  a  lease  vas  dated  25th  March^ 
1783,  habendum  ''  from  the  25th 
Marck,  now  last  past/*  and  it  was 
proved  that  the  deed  was  not  exe- 
cuted until  some  time  after  the 
date: — Held,'  that  the  term  com- 
mcsiced  on  the  25th  March,  17^3, 
and  not  on  the  25th  March^  1782. 
Steele  V.  Mart,  T.  6  G.  4.       392 

LESSOR  AND  LESSEE. 
See  CoTz?NA9T. — Grant. — Lease. 

LIBEL. 

See  CocNSEL.  —  Evidence,    U  — 
Malice. — Pleading,  7> 

LIEN. 
Set  Attorn ET,  3. 

LIMITATION  OF  ACTIONS. 
See  Building  Act.— Turnpike,  2. 

LIMITATIONS,  STATUTE  OF. 
See  Pleading,  2. 

MALICE. 

See  Attorney,  1. — Malicious  Ar- 
rest. 

Where,  in  an  action  for  slandering 
plaintifis  in  their  business  of  bank- 
tffs,  it  was  proved  that  W,  said  to 
defendant,  ^*  I  hear  that  you  say 
that  the  plaintifis*  bank  at  Jf.  has 
.  stopped;,  is  it  true?**  and  defendant 


MALICIOUS  ARREST. 

answered, ''  Yes,  it  is.  I-  was  told 
so.  It  was  so  reported  at  C,  and 
nobody  would  take  their  bills,  and 
1  canie  to  town  in  consequence  of 
it  myself :" — Held,  that  as  in  actions 
of  slander  there  are  two  sorts  of 
malice,  one  in  law,  and  the  other 
in  fact,  it  ought  to  have  been  left 
to  the  jury  to  say,  first,  whether 
defendant  understood  W.  as  asking 
for  information,  and  whether  he 
had  uttered  the  words  merely  by 
way  of  honest  advice  to  regulate 
JF^.  conduct ;  and,  if  they  were  of 
that  opinion,  secondly,  whether  in 
so  doing,  he  was  guilty  of  any 
malice  in  fact.  Bromage  v.  P ros- 
ier^ £.  6  G.  4.  page  296 

MALICIOUS  ARREST. 

L  Where  a  person  having  lost  a  bill 
of  exchange,  which  he  supposes  to 
have  been  stolen,  goes  before  a 
magistrate,  and  relates  the  circum- 
stance of  the  loss,  and  the  magis- 
trate grants  his  warrant  to  appre- 
hend A,  B.  on  a  charge  of  having 
**"  feloniously  stolen,  taken  and 
carried  away"  the  bill  of  exchange, 
(language  whicb  the  complainant 
did  not  use  when  he  laid  his  infor- 
mation), and  upon  subsequent  in- 
vestigation of  the  case  it  turned  out 
to  be  no  felony : — Held,  that  case 
would  not  lie  for  maliciously  pro- 
curing the  magistrate  to  grant  his 
warrant.  To  sustain  the  averment 
of  malice,  the  charge  must  be  wU^ 
fuUg  faUe,  Cohen  v.  Morgan,  E, 
6  &.  4.  -  8 

2.  A»  arrested  B.  for  money  paid  to 
his  use  on  the  10th  of  December; 
was  ruled  to  declare  on  the  J  7th  ; 
filed  a  declaration  on  the  24th ; 
and  discontinued  the  action,  apoa 
payment  of  costs,  on  the  3 1st: — 
Held,  in  case  for  a  malicious  ar- 
rest, that  this  was  sufiicient  primi 
facie  evidence  of  malice  and  want 
of  probable  cause..  Nickoimm  t. 
CoghUl^  E.  6  G.  4.  12 
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NONSUIT. 
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MANDAMUS. 

See  Church  Rate.  —  Custom. — 
Parish  Election. 

1.  The  Court  will  not  grant  a  man- 
damus to  the  mayor  of  a  corpora- 
tion to  hold  a  court*leet  for  the  pur- 
pose of  administering  the  oath  of 
allegiance  to  an  inhabitant  desirous 
of  taking  it.  Rex  v.  Maidstone^  T. 
6  G.  4.  page  334 

2.  Mandamus  does  not  lie  to  allow 
the  inspection  of  the  records  of  a 
court-leet,  unless  the  party  assigns 
some  satisfactory  reason  for  the  in- 
spection.   Id,  ib, 

MAYOR. 
See  Mandamus,  1. 

MILITARY  OFFICER. 

A  colonel  in  a  regiment  on  full  pay 

.   was  appointed  civil  superintendent 

of  a  colony^  and  to  '*  command 

such  of  his  Majesty's  subjects  as 

,  are  now  armed,  or  may  hereafter 

•  arm,  for  the  defence  of  the  set- 
tlers." After  acting  both  as  mili- 
tary commander  and  civil  superin- 
tendent for  some  years,  his  regiment 
was  disbanded,  and  he  was  reduced 
to  half  pay ;  but  he  was  still  recog- 
nised in  both  capacities  by  the  au- 
thorities at  homeland  in  the  colony : 
— Held,  that  his  appointment  to 
command  all  persons  armed  for  the 
defence  of  the  colony,  gave  him  a 
right  to  command  all  the  King's 
troops  there,  and,  that  he  did  not 
lose  that  right  by  the  disbandment 
of  his  regiment,  and  his  reduction 
to  half  pay*  Bradley  v.  ArthuTy 
T.  6  G.  4.  413 

MUTINY  ACT. 
See  Military  Officer. 

NAVIGATION. 

T.  A  river  or  creek,  into  which  the 

*  tide  flow8>  ii  not,  therefore,  neces- 


sarily a  public  navigation.    Rex  v. 
Montague,  T,  6  G.  4.       page  6\6 

2.  A  public  right  of  navigation  on 
such  a  river  or  creek,  may  be  ex- 
tingdished  either  by  legal  means, 
as  an  act  of  parliament,  a  writ  of 
ad  quod  damnum,  or  an  order  of 
commissioners  of  sewers;  or  by 
natural  causes,  as  the  retreat  of  the 
sea,  or  a  deposit  of  silt  and  mud. 
Id.  ib. 

3.  Where  a  public  road^  obstructing 
a  creek  once  navigable,  has  existed 
beyond  living  memory,  the  law 
will  presume  that  the  public  right 
of  navigation  has  been  d^troyed 
by  some  one  of  the  means  above 
mentioned.    Id.  ibm 

NEGLIGENCE. 

5«eCA8£.— Plbadino,  5. — VENbOR 
AND  Purchaser. 

NEW  TRIAL. 

See  Practice,  6,  8. 

Where,  upon  the  trial  of  an  indict- 
ment for  a  misdemeanour,  a  wit-* 
ness  examined  before  the  grand 
jury  was  not  examined  at  the  trials 
and  a  witness  not  examined  before 
the  grand  jury  was  examined  at 
the  trial : — Held,  that  this  was  not 
such  a  surprize  upon  the  defend- 
ants as  entitled  them  to  a  new  trial. 
Rex  V.  HoUmgbeny^  T.  6  G.  4. 

345 

NISI  PRIUS. 

It  is  discretionary  with  a  judge  at 
nisi  prius,  whether  he  will  or  will 
not  try  an  idle  or  frivolous  cause, 
and  if  he  suffers  it  to  be  tried,- and 
the  plaintiff  recovers  a  legal  ver* 
diet,  it  is  no  ground  for  disturbing 
the  verdict.  Robinton  v.  MeamSf 
E.  6  G.  4.  26 

NONSUIT. 

See  Costs,  3. Nisi  Prius. 

Pleadiko,  2«— Treble  Costs. 
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PENALTIES. 


PLEADING. 


NOTICE. 
See  Corporate  Meeting. 

NOTICE  OF  ACTION. 

See  Building  Act. — Justices,  2. — 
Turnpike,  2. 

NOTICE  OF  APPEAL. 
See  Sessions,  2,  3. 

..NOTICE  OF  TRIAL. 

See  Sessions,  2. 

NUDUM  PACTUM. 

<  » 

See  Agreement. 

OATH  OF  ALLEGIANCE. 
See  Mandamus,  1. 

ORDER  OF  JUSTICES. 
5ee  Justices. 

OVERSEERS. 

See  Churchwardens  and  Over- 
seers. 

OVERSEERS'  ACCOUNTS. 
See  Sessions,  1. 

PARISH  ELECTION. 

See  Church  Rate. — Custom. 

An  election,  by  ballot,  of  a  curate  of 
a  parish,  by  the  parishioners,  is  il- 
Jegal  and  void.  Faulkner  v.  Elger, 
T.  6  G.  4.  pageS\7 

PARTY- WALLS. 

SeeBuitDiNG  Act. — ^Treble  Costs. 

PENALTIES. 

Set  Award. 

The  penalties  imposed   by  the  33d 


section  of  (he  Coal  Act^  47  G.  3. 
s.  2.  c.  68,  cannot  be  recovered 
upon  information  before  a  magis- 
trate ;  the  jurisdiction  of  the  ma- 
gistrates being  confined  to  cases 
where  the  penalty  may  be  reduced 
below  20/.  Thompson  v.  Fook^  E. 
6  G.  4.  fmge  29 

PLEADING. 

See  Bill  of  Exchange,  S. — Case, 

—  Conspiracy.  —  Corporate 

.Meeting.  — •  Costs,  1.  — ^  Eti- 

dence,  6,  7,  B. —  Indictment. — 

Landlord    and  Tenj^nt. 

Malicious  Arrest,  1.  —  Prac- 
tice, 4.  7.  —  Quo  Warranto,  3, 
4. — Turnpike,  2. — Variance. — 
Warranty. 

1 .  Covenant,  by  one  of  five  tenants  in 
common,  on  a  lease  for  rent  payable 
on  the  four  most  usval  <dayBof  pay- 
ment in  the  year.  Breach,  that  on 
the  24th  June,  a  large  fium  of  no* 
ney,  to  wit,  the  sum  of  2U.  IBs., 
one  fifth  part  of  the  rant,  for  tiiree 
quarters  of  a  year  them  elapsed,  be- 
came due,  and  was  in  arrear  from 
defendant  to  plaintiff: — Held,  on 
special  demurrer,  that  this  was 
good.  Hemtiker  v.  Tamrr,  E.  6  G. 
4.  72 

2.  Assumpsit  against  execnton.  De- 
chiration  stated  thai  the  testator,  at 
the  time  of  his  death,  was  indebted 
to  J.  y.  in  200/.  and  interest  upon 
a  promissory  note.  That  after  the 
death  of  J.  F.,  the  note  being  un- 
paid, it  was  found  before  the  core- 
ner,  upon  view  of  the  body  of  J.  K. 
then  lying  dead,  by  the  oaths  of 
lawful  men,  that  /.  F.  was  felo  4e 
se,  prnut  patet  per  record um  of  the 
inquisition;  by  reason  of  which  in- 
quisition and  felony,  /.  F.  forfeited 
the  note,-  &c.  to  the  king.  That 
the  king,  by  grant  under  his  sign 
manual,  assigned  the  note  to  plain-' 
tiff,  as  mentioned  in  a  certain  other 
inquisition^  and  delivered  the  note 


PLEADING. 


POLICY  OF  INSURANCE.  6S9 


; 
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to  plaintiff,  of  which  defendants, 
after  testator's  death,  had  notice. 
Breach,  non-payment,  either  by 
testator  or  defendants.  Pleas,  first, 
testator  non  assumpsit;  second, 
that  the  note  became  due  and  pay- 
able to  J.  F.  during  his  life,  and 
the  causes  of  action  did  not  accrue 
to  him  within  six  years  before  ex- 
hibiting plaintiff's  bill,  and  issue 
thereon ;  third,  nul  tiel  record  of 
the  coroner's  inquisition,  and  issue 
thereon ;  fourth,  that  there  was  no 
such  grant  as  plaintiff  alleged.  The 
second  issue  was  found  for  defend- 
ants, and  all  the  others  for  the 
plaintiff.  On  motion  to  enter  a 
nonsuit : — Held,  first,  that  the  se- 
cond inquisition,  mentioned  in  the 
grant,  was  an  office- of  instruction 
only,  and  not  of  entitling,  and  need 
not  be  produced  at  the  trial;  second, 
that  the  grant  passed  the  property 
in  ihe  note,  though  under  the  sign 
manual  only.  On  motion  in  arrest 
of  judgment : — Held,  first,  that  the 
declaration  sufficiently  shewed  the 
note  to  be  a  security  for  a  debt,  and 
that  the  debt  ami  security  passed 
to  the  crown  by  operation  of  law, 
and  were  assignable  by  the  crown 
without  indorsement;  second,  that 
after  verdict,  the  Court  would  pre- 
sume the  coroner's  inquisition  to 
'have  been  found  by  twelve  jurors, 
if  twelve  were  necessary,  as  to  which 
point,  QiMrre.  On  motion  to  enter 
judgment  for  plaintiff  non  obstante 
veredicto:  —  Held,  fiivt,  that  the 
plea,  of  the.  statute  of  limitations 
was  bad,  for  not  shewing  that  /.  YU 
right  of  action  was  barred  by  the 
statute  at  the  time  of  his  death ; 
.second,  that  the  king,  not  being 
named  .in  the  statute,  was  not 
within  its  operation ;  third,  that  the 
plea  confessed  a  cause  of  action  in 
J.  F.,  which  passed  from  him  to 
the  crown,  and  from  the  crown  to 
the  plaintiff,  and  did  not  allege  suf- 
ficient matter  in  avoidance;*^ Ergo, 
plaintiff  was  ^ptiiled  to  judgment 


non  obstante  veredicto.   Lambert  v. 
Tcnflor,  E.  60.4.  page  ISS 

3.  Declaration,  setting  out  a  right  of 
common  for  all  commonable  cattle. 
Proof,  that  plaintiff  turned  out  all 
the  commonable  cattle  he  had,  but 
that  he  had  no  sheep: — Held,  not 
a  fatal  variance.  Manifold  v.  Pen- 
mngton,  E.  6G.^.  291  ^ 

4.  Pleading  an  issuable  plea  to  arti- 
cles in  the  Spiritual  Court  is  no 
answer  to  a  prohibition,  if  the  Spi- 
ritual Judge  has  no  jurisdiction 
over  the  matter  of  which  he  has 
taken  cognizance.  £s  parte  Wil- 
liam, T.  6G.4,.  373 

5.  A  count  in  assumpsit  against  an  at- 
torney for  negligence,  stating  ^'  that 
in  consideration  that  plaintiff  would 
retain  defendant  in  investing  money 
in  the  purchase  of  an  annuity,  de- 
fendant undertook  to  perform  his 
duty  in  the  premises;  that  plaintiff 
did  retain  defendant  for  the  pur- 
pose afor^aid  ;  yet  defendant  did 
not  perform  his  duty  in  the  pre- 
mises, but  invested  the  money  in 
security  of  no  value,  by  reason  of 
which  premises  plaintiff  lost  the 
money:" — Held,  bad,  on  motion 
in  arrest  of  judgment.  Dartnaflv, 
Howard,  T.  6  G.  4.  438 

6.  Matter  of  defence  arising  after  ac- 
tion brought,  cannot  be  pleaded  in 
bar  of  the  action  generally,  and, 
therefore,  cannot  be  given  in  evi- 
dence-under the  general  issue.  Lee 
V.  Levy,  T.  6  G.  4.  475 

7.  Plea  to  an  action  for  a  libel,  pur- 
porting to  be  the  report  of  a  trial, 
**  that  the  alleged  libel  was,  in  sub- 
stance, a  true  report  of  the  trial :'' 
—  Held,  bad  on  demurrer.  Flint  t. 
Pike,  T.  6  G.  4.  628 

POLICY  OF  INSURANCE. 

SeeV^jUBOK  and  Purchaser. 

Where  a  vessel,  having  sailed  from 
her  port  of  lading  with  a  cargo  of 
goods,  was  obliged  to  put  back  in 
consequence  .of  a  peril  of  the  fea» 
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and  it  being  discovered  that  part 
of  the  cargo,  which  was  taken  out, 
was  damaged  by  sea-water,  and 
could  not  be  re-shipped  without  a 
delay  of  six  weeks,  the  captain,  in 
the  exercise  of  a  sound  discretion, 
sold  the  damaged  goods,  and  being 
unable  to  supply  their  place  with 
others,  sailed  with  the  remainder, 
and  arrived  in  safety: — Held,  in  an 
action  on  a  policy  on  freight  for  the 
voyage,  that  the  underwriters  were 
not  liable,  pro  tanto,  for  the  loss  of 
the  freight  of  the  goods  so  sold. 
Mardy  v.  JoneSf  T,  6  G.  4. 

page  4^79 

POOR'S  RATE. 
See  Right  or  Common. 

1.  An  agreement  was  entered  into 
between  the  ownersof  certain  lime- 
stone quarries  and  a  canal  company, 
whereby  the  former  covenanted  to 
deliver  to  the  latter, yearly  for  ever, 
as  much  Ime'Stone  as  they  should  re- 
gidrey  in  a  merchantable  state,  pay- 
ing 7d.  per  ton,  with  a  stipulation 
that  if  the  owners  neglected  to  sup- 
'  ply  the  stone  required,  the  company 
should  themselves  be  at  liberty  to 
enter  upon,  the  quarries  and  work 

•  them,  paying  2d.  per  ton  to  the 
owners;  and  the  latter,  having 
made  default,  the  company  entered 
upon  and  worked  the  quarries  upon 

>  the  terms  stipulated: — Held,  that 
they  were  not  rateable  occupiers 
of  land  within  the  meaning  of 
the  43  £&;.  c.  2.  Rex  v.  Trent  and 
Mersey  Navigation^  £.  6  G,  4.    47 

S.  By  9  G.  3.  the  Oxford  canal  com- 
pany are  entitled  to  rate  certain 
mileage  duties  upon  goods  passing 
along  their  canal ;  but  by  33  Geo.  3. 
c.  80,  the  Grand  Junction  canal 
company,  in  consideration  of  the 
injury  which  their  canal  was  likely 
to  do  the  Oxford,  agreed  to  pay  the 

-  latter  what  ar^e  called  compensation 
rates,  in  lieu  of  the  former  duties, 


for  the  same  sort  of  goods  passing 
along  the  Oxford  to  and  from  the 
Grand  Junction^  **  withont  any  re- 
gard to  the  distance*'  which  they 
might  pass  along  the  Oxford: — 
Held,  that  the  compensation  rates 
were  equally  liable  to  be  assessed 
to  the  poor,  with  the  mileage  du- 
ties, pro  tanto,  in  each  and  every 
parish  through  which  the  Oxford 
canal  passed.  Rex  v.  Oxford  Canal 
Navigation^  £•  6  G,  4.      page  86 

3.  A  canal  company,  being  rateable 
to  the  poor  as  *^  occupiers  of  land,*' 
can  only  be  rated  by  the  same  esti- 
mate as  other  land  in  the  parish, 
namely,  according  to  the  value  of 
their  tolls  to  be  let  by  the  year. 
Id.  ib. 

4.  Where  the  tithes  of  a  parish  were 
extinguished  by  act  of  parliament, 
and  in  lieu  thereof  certain  annual 
com  rents^  issuing  out  of  lands  in 
the  parish,  were  substituted,  pay- 
able to  the  rector  quarterly,  with  a 
power  of  distress  and  sale  to  enforce 
payment : — Held,  that  the  money, 
when  paid,  was  rateable  to  the 
poor  in  the  hands  of  the  rector. 
Rex  V.  Boldero,  T.  6  G.  4.        557 

5.  Where  certain  persons,  as  burgesses 
of  a  town,  and  occupiers  of  anetent 
messuages  within  it,  had  a  right  to 
turn  cattle  upon  certain  lands,  at 
certain  periods  of  the  year,  to  the 
exclusion  of  the  owners  of  the  soil: 
— Held,  that  they  had  a  mere  right 
of  common,  in  respect  of  which 
they  were  not  rateable  to  the  poor. 
Rex  V.  CkurchiU,  T.  6G.  4.      635 

PRACTICE. 

See  Attorney,  2.  5.— Certiorari, 
2,  3. — Costs. —  Habeas  Corpus 
CUM  Causa. — Justices,  2. — Ma- 
licious Arrest,  2. — New  Trial. 
— Pleading,  2. 

1.  Where  there  was  a  submissioD  to 
two  arbitrators,  with  power  to  them 
to  name  an  umpire^  if  they  could 


PRACTICE. 


.  PRACTICE. 
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not  agree,  so  as  the  umpire  made 
bis  award  on  or  before  a  certain 
additional  day,  and  the  arbitrators 
having  named  an  umpire,  who  made 
an  award  in  the  platntifT's  favour, 
but  after  the  time  limited  had  expired^ 
and  the  plaintiff  held  the  defendant 
to  bail,  without  stating  in  his  affida- 
vit the  fact  of  the  time  having  ex- 
pired :— Held,  that  the  defendant 
was  not  entitled  to  be  discharged 
on  filing  common  bail.  Mastl  v. 
Angel,  E.  6  G.  4.  page  15 

2.  If  a  defendant  be  held  to  bail  for 
a  debt  which  is  clearly  and  mani- 
festly not  due,  it  seems  the  Court 
will  discharge  him  out  of  custody; 
but  in  general  they  will  not  try  the 
merits  on  affidavit.  M'Gmnii  v. 
M'CurUng,  E.  6  G.  4.  24 

3.  Judgment  on  a  warrant  of  attorney 
given  to  a  wife  dum  sola,  cannot 
be  entered  up  after  her  marriage 
without  leave  of  the  Court,  though 
less  than  a  year  old.  On  applica- 
tion for  such  leave,  the  Court  re- 
quires an  affidavit  proving, not  only 
the  marriage,  but  the  due  execution 
of  the  warrant  of  attorney  by  the 
defendant,  and  the  non-payment  of 
the  debt.  Metcalfe  and  totfe  v. 
Bwde,  E.  6G.4.  46 

4.  Where  issues  are  taken  on  several 
pleas,  and  a  verdict  found  on  one 

.  only,  which  is  held  bad,  the  Court 
will  award  a  venire  de  novo.  Hick 
v.  Keats,  £.  6  G.  4.  68 

5.  A  writ  of  error  from  an  inferior 
court  may  be  quashed  in  this  Court 
on  motion ;  but  this  Court  will  not 
quash  such  a  writ  on  the  ground 
that  there  were  less  than  fifteen 

"  days  between  the  teste  and  the  re- 
turn. Forstery.Laidlerf  E,  6G.4. 

174 

6.  After  an  unsuccessful  motion  in 
arrest  of  judgment,  a  party  is  not 
at  liberty  to  move  for  a  new  trial, 
even  within  the  first  four  days  of 
term ;  for  by  moving  to  arrest  the 
judgment,  he  affirnas  the  verdict. 
Fh^  V.  Ptifge,  E.  6  G.  4.      281 


7.  In  ejectment  there  is  but  one 
plaintiif;  and,  therefore,  where 
several  lessors  of  the  plaintiflf,  who 
were  separately  interested,  joined 
in  the  same  ejectment  :*- Held, 
that  they  could  not  be  separately 
heard.  Doe  v.  Bromley,  E,  6  G.4. 

page  ^92 

8.  A  defendant,  in  the  actual  custody 
of  the  Marshal,  upon  criminal  pro- 
cess,  in  consequence  of  an  indict* 
ment  in  this^Court,  of  which  he  has 
been  convicted^  need  not  be  present 
when  a  motion  for  a  new  trial  is 
made  on  his  behalf.  Rear  v.  Hoi' 
Undterry,  T.  6  G.  4.  344 

9*  Where  a  judgment  had  been  dock- 
eted by  the  proper  officer  in  due 
timcj  but  the  judgment-roll  was 
not  carried  in  until  twenty-five 
years  afterwards,  the  Court  refused 
to  have  it  taken  oif  the  file,  notwith- 
standing the  R.  E.  5  fT.  4-  M.  Bar- 
raw  V.  Cr<ft,  T.  6G.4l  386 

10.  In  an  action  for  goods  sold  and 
delivercrd^  the  Court  will  not  com- 
pel a  defendant  to  allow  an  inspec- 
tion of  the  goods,  to  enable  the 
plaintiff  to  give  evidence  of  identity^ 
&c.    DeU  V.  Tt^hr,  T.  6  G.  4. 

388 

1 1 .  Where  defendant,  under  a  judgeli 
order,  undertook  to  plead  within  a 
given  time,  and  did  not  plead  within 
that  time,  the  Court  held  that  plain- 
tiff'was  entitled  to  sign  judgment, 
without  giving  a  rule  to  plead. 
Nias  V.  Sprmtl^,  T.  6  G.  4.     39S 

12.  A  writ  of  error  does  not  stay  ex- 
ecution, unless  the  defendant  sug- 
gests that  there  is  real  ground  of 
error,  where  it  appears  that  after 
action  brought  the  defendant  threat- 
ened to  bring  a  writ  of  error,  and 
ruin  the  plaintiff  by  law  proceed- 
ings, unless  he  complied  with  cer- 
tain terms.  Berdoe  v.  Bhon^leU 
T.  6G.4.  509 

13.  The  Court  will  give  credit  to  its 
own  officers,  that  they  have  ob- 
served all  proper  forms  in  taking 
affidavits.    Therefore,  where  die 


6(»  PRINCIPAL  ANT)  FACTOR. 


PROMISSORY  NOTE. 


'  jurat  to  an  affidavit  of  debt  made 
by  a  foreigner,  certified  that  the 
*'  affidavit  was  interpreted  by  F,  C. 
of  &c.  professor  of  languages,  (he 
having  first  sworn  that  he  under- 
stood the  English  and  French 
languages)  to  the  deponent,  who 
was  afterwards  sworn  to  the  truth 
thereof : — Held,  that  the  jurat  was 
*  sufficient^  though  it  did  not  appear 
-  thereby  that  the  deponent  under- 
stood the  language  in  which  the 
affidavit  was  interpreted,  or  that  the 
interpreter  was  sworn  truly  to  in- 
terpret.    Bosc  V.  SolUer^  T.  6  G.  4. 

page  514 

PRESUMPTIVE  EVIDENCE. 
See  Navigatiok^  3. 

PRINCIPAL  AND  AGENT. 

See  Attorney,  3,  4.  —  Principal 
AND  Factor. —  Set-off. — Ven- 
dor AND  Purchaser. 

PRINCIPAL  AND  FACTOR. 

See  Vendor  and  Purchaser. 

Where  the  consignee  of  goods  from 
abroad  authorized  a  factor  to  in- 
dorse the  bills  of  lading  for  the 
purposes  of  sale,  and  the  factor  in- 
dorsed them  to  H,  and  Co.,  (who 
knew  that  the  latter  was  a  mere 
agent,)  with'  authority  to  them, 
first,  to  effect  sales,  and  second,  to 
reimburse  themsefves  out  of  the 
proceeds  for  a  sum  of  money  which 
they  advanced  upon  the  credit  of 
the  goods ;  and  before  the  authority 
of  the  factor  (who  immediately 
afterwands  stopped  payment)  was 
countermanded,  H,  and  Co.  sold 
the  goods  by  auction ; — Held,  that 
H,  and  Co.  were  not  liable  to  the 
original  consignee  in  trover  for  the 

-  goods,  it  secniB,  however,  that 
they  would  be  liable  for  money  had 
and  rtce'iMtd  to  the  use  of  the 


rightful  owner  .of  the  goods. 
Stknudd  v.  Holden,    E.   6  G.  4. 

page  \7 

PRISONER. 

See  BaiI,.  —  Constable. —  Habeas 

Corpus. 

PRIVILEGED  COMMUNICA- 
TIONS. 

See  Counsel. — Malice. 

PROHIBITION. 
See  Pleading,  4. 

PROMISSORY  NOTE. 

See  Accord  and  Satisfaction. — 
Banker's  Check. — Insolvent 
Debtor,  I. — Pleading,  2. 

1.  Assumpsit  by  an  executrix -upon 
an  instrument  in  this  form :  *'  Re- 
ceived of  B.  (the  testator)  100/., 
which  I  premise  to  pay  on /demand, 
with  lawful  interest;''  and  the 
money  counts.  The  instrument 
was  made  in  1814,  upon  a  three- 
penny starop^  and  was  afterwards 
stamped  with  a  1 /.agreement  stamp. 
The  proper  stamp  for  a  promissory 
note  in  1814  was  a  Ss.  stamp. 
The  defendant  bad  on  one  occasion 
promised  to  pay  the  plaintiff  the 
arrears  of  interest: — Held,  first, 
that  this  instrument  was  a  promis- 
sory note ;  sdcondi  that  the  three- 
penny stamp  was  insufficient,  and 
the  1/.  stamp  was  illegally  added, 
therefore  the  note  was  not  receiv- 
able in  evidence  for  any  purpose  ; 
and  third,  that  though  the  defend- 
ant's promise  was  an  admission. ^  of 
a  debt,  yet  as  it  did  not  appear 
what  was  the  nature  of  the  debt, 

.  nor  in  what  character  it  was  due  to 
the  plaintiff,  nor  that  it  was  one 
for  which  assumpsit  would  lie,  the 

.  plaintiff  was  not  entitled .  to  a  ver- 
dict, even  for.  nominal  damages. 

.  Brem  v.  Dam,,  E.  6  Q.  4.      306 

2.  The  light  of  an  janocent  indorsee 


QUO  WARKANTO. 


REGIMEKTAL  AGENT.  €6i 


for  value,  to  recover  upon  a  pro- 
misaory  note,  made  payable  to  the 
payee,  "  or  order,  with  interest,  an 
demand,*'  cannot* be  impeached  by 
evidence  of  declarations  made  by 
the  payee  while  the  note  was  in 
his  hands,  and  before  indorsement, 
that  it  WHS  given  to  him  by  the 
maker  without  consideration;  nor 
can  such  a  note  be  treated  as  over- 
due at  the  time  of  the  indorsement, 
without  proof  of  actual  presentment 
and  dishonour.  Borough  v.  White^ 
T.  €  G.  4.  page  $79 

PUBLICATION. 
Sfe  Counsel. — Evidence,  1. 

PUBLIC  NAVIGATION. 

See  Navigation. 


PUIS  DARREIN  CONTINU- 
ANCE. 

JSec  CosTSf  I. 

QUO  WARRANTO. 

See  Corporate  Meeting. 

1 .  A  quo  warranto  information  granted 
against  a  person  who  had  held  the 
incompatible  offices  of  capital  bur« 
gess  and  town-clerk  of  a  borough, 
before  and  since  the  32  G,  3.  c.  58. 
without  interruption.  JReir  v.  Bond, 
T,  6G,  4.  333 

S.  The  Court  will  not  file  a  quo  war- 
ranto information  against  one  cor- 
porator for  defect  of  title,  at  the 
instance  of  another  Ivhose  title  is 
equally  defective,  although  the 
latter  has  enjoyed  his  office  many 
years  uninterruptedly. '  Re4f  v. 
C(meU,  T.  6  G.  4.  336 

2.  Quo  warranto  information  for  the 
office  of  bailiff  of  a  borough,  de- 
scribing it  as  '*  an  office  of  great 
tnttt  and  pre-eminence  within  the 


borough,  touching  the  rule  and  go- 
vernment of  the  borough,  and  the 
election  and  return  of  burgesses  to 
serve  in  parliament  for  the  borough.'' 
Pleas,  averring  that  defendant  oad 
been  appointed  to  the  office,^'  with- 
out this,  that  the  said  office  is  an 
office  touching  the  rule  and  govern- 
ment of  the  borough.**  General 
replications,  taking  issue  on  all  the 
allegations  of  the  pleas  except  the 
traverse,  and  special  replications, 
setting  forth  several  different  cus- 
toms for  the  appointment  of  the 
bailiff.  Demurrer  and  joinder  : — 
Held,  first,  that  for  *'  an  office  of 
great  trust  and  pre-eminence  within 
the  borough,  touching  the  election 
and  return  of  burgesses  to  serve  in 
parliament,'*  quo  warranto  would 
lie  ;  second,  that  the  defendant  not 
having  traveised  that  part  of  the 
description  had  admitted  it,  and 
third,  that  the  general  replications 
being  good^  the  demurrer  to  aU  the 
replications  was  bad,  and  entitled 
the  crown  to  judgment.  Semble^ 
that  the  special  replications  were 
bad.     Rex  v.  M'-Kay,  T.  6  G.  4. 

page  ^2 
4.  The  title  of  the  electors,  corpora- 
tors de  facto,  cannot  be  put  in  issue 
in  a  quo  warranto  informadon 
against  the  elected.  Rexy.  Hughes^ 
T.  6  G.  4.  44i 

RATE. 
See  Church  Rate. — Poor's  Rate. 

RATEABLE  OCCUPIERS. 
See  Poor's  Rate. 

RECORD. 

5ee  Certiorari,  3. — Irish  Juog- 

MEHT. 

REGIMENTAL  AGENT. 

Ste  SET.or¥/     ' 


66i  SALE. 

RENT. 
See  Pooa*8  Rate,  4. 


REPAIRS. 
See  Bridges. 

REVERSIONER. 
See  Etidekce,  8. 

RIGHT  OF  COMMON. 

^ee  Pleading,  3.— Poor's  Rate,  5. 

A  mere  right  of  cominon  is  not  rate- 
able.    Rex  V.  ChurchiU,  T.  6  G.  4. 

page  635 

RIVER. 
See  Navigation. 

RULE  OF  COURT. 
See  Practice,  9.  11. 

RULE  TO  PLEAD. 
See  Practice,  11. 

« 

SALE. 

See  Fraudulent  Agreement. — 
-    Policy  of  Insurance. — Ship. 

Conveyance  by  father  to  son  of  a  free- 
hold estate,  reciting,  *'  that  he  (the 
father)  was  minded  and  had  resolved 
to  give  and  assure  the  same  to  his 
son,  as  well  in  consideration  of  the 
natural  love  and  affection  which  he 
entertained  for  his  son,  as  also  in 
consideration  of  the  provision  which 
his  son  had  that  day  made  by  his 
bond  or  obligation  in  writing  of 
1500/.  in  augmentation  of  the  por- 
tions or  fortunes  of  his  eight  sisters : 
— Held,  that  (his  was  not  a  sale  to 
the  son,  and  that  the  conveyance 
did  not  require  an  ad  valorem 
stampy  under  48  G.  3.  c.  149.  Sch. 
].  Denmy.DiamondjE,6  0.^.S2B 


SESSIONS. 

SEA  SHORE. 
5fe*  Grant. 

SECONDARY  EVIDENCE. 
See  Evidence,  3. 

SESSIONS. 

See  Certiorari,  I,  2. 

1.  "  The  next  sessions,"  in  the  I?  G. 
2.  c.  38.  8. 4,  means  the  next  p^c- 
ticable  sessions.  Therefore,  where 
appellant  had  notice  of  the  allow- 
ance of  overseers'  accounts  on  the 
ficst  day  of  the  Jpril  sessions, 
entered  and  respited  his  appeal  on 
the  first  day  of  the  Jufy  sessions, 
and  tried  it  .at  the  October  sessions  : 
— Held,  that  the  proceedings  were 
regular.  Rex  v.  Thackwell,  E, 
6  G.  4.  page  Gt 

2.  Where  an  appeal,  after  bearing  at 
one  sessions,  was  respited  until  the 
following  sessions,  in  gonsequence 
of  an  equal  division  of  opinion  on 
the  Bench  as  to  the  merits  : — 
Held,  that  no  fresh  notice  of  trial 
was  necessary  for  the  following  ses- 
sions, although, in  practice,  the  rule 
is  otherwise,  as  to  respited  appeals, 
Rtx  V.  Bucks,  E.  6  G.  4.  142 

3.  Two  justices,  by  an  order  at  special 
sessions,  directed  a  footway  to  be 
diverted,  under  the  authority  of 
55  G.  3.  c.  68.  s.  2,  against  which 
a  party  aggrieved  gave  notice  of 
appeal,  under  s.  3,  to  the  next 
quarter  sessions.  In  the  interval, 
the  justices  gave  notice  to  the 
appellant  tBat  they  had  abandoned 
the  order,  which  had  never  been 
filed  with  the  clerk  of  the  peace 
pursuant .  to  the  statute  : — Held, 
that  the  sessions  had  no  jurisdiction 
to  award  the  appellant  his  costs  of 
preparing  to  tiy  the  appeal,  either 
under  the  appeal  clause  of  the 

.  55  G.  3y  or  under  s.  80  of  the 
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18  G.  3.  c.  78.     Rex  v.  Wing,  E. 
6G.4.  page  323 

4.  Where  un  order  ^f  removal  was 
directed  to  the  churchwardens  and 
overseers  of  the  parish  of  L.,  and  it 
appeared  that  L.  was  avill,  and  had 
no  churchwardens : — Held,  that 
the  defect  was  mere  matter  of 
form,  and  might  be  amended  by 
the  justices  under  the  5  G,  2. 
c.  119.  s.  1.  Rex  V.  Amlwch^  T, 
6  G.  4.  626 

SETTLEMENT,  by  Apprenikeihip, 
See  Evidence,  3,  4. 

Where  an  apprentice  to  an  inhabitant 
of  the  parish  of  I,,  regularly,  and 
with  the  consent  of  his  master,  went 
into  the  parish  of  R,  on  Saturday 
night,  and  there  remained  till  MoH" 
day  morning,  when  he  returned  to 
J.,  having  done  no  work  for  his 
master  while  absent ;  and  at  the 
end  of  four  years  left  his  master 
with  leave  for  a  holiday,  slept  one 
night  at  A.  and  then  absconded  : — 
Held,  that  such  residence  in  the 
parish  of  R,  was  not  an  inhabitation 
within  the  3  ^.  &  Af.  c.  11.  s.  8. 
and  conferred  no  settlement.  Rex 
V.  Ilkesionef  £.  6  G.  4.  64 

SETTLEMENT,  by  Cert^cate. 

Where  a  parish  certificate,  thirty-five 
years  old,  was  granted  by  two  per- 
sons who  described  themselves  on 
the  face  of  it  to  be  "  the  major  part 
of  the  churchwarden  and  overseer,** 
and  there  was  evidence  on  one 
side,  that  both  before  and  ever 
since  the  certificate  was  granted, 
but  one  overseer  had  acted  in  the 
parish,  and  on  the  other,  that  in 
two  instances,at  least,  two  overseers 
.had  been  appointed,  though  only 
one  had  acted : — Held,  that  the 
sessions  might  reasonably  intend,  as 
9  question  of  fact,  that  there  never 
had.  heeo  more  than  one  overseer 
appointed,  and.  consequently  that 


the  certificate  was  valid.     Rex  v» 
Earl  Skilion,  E.  6  G.  4.  page  140 

SETTLEMENT,  by  hiring  ^  service. 

1.  A  servant  in  husbandry  hired- 
himself  three  weeks  before  3far- 
tinmas  at  the  wages  of  4/.,  and  re- 
ceived 1#.  earnest  from  his  master. 
No  time  was  mentioned.  He  was 
to  go  into  the  service  a  week  after 
Martinmas,  On  the  day  of  his 
arrival  his  master  said,  *^  it  is  not 
the  custom  to  hire  servants  in  this 
parish  for  more  than  iifty-one 
weeks,  which  I  forgot  to  mention  tor 
you  at  the  time  1  hired  you  atB., 
and  therefore,  if  you  have  no  objec- 
tion, I  must  hire  you  afresh  for 
fifty-one  weeks,  and  give  you 
another  shilling  for  earnest,"  which 
the  servant  accepted,  and  remained 
in  the  service  till  the  Martinmas 
following : — Held,  that  the  sessions 
did  right  in  determining  that  this 
was  no  settlement.     Rex  v.  Bottes- 

fgrd,  E.  6  G.  4.  99 

2.  The  residence  of  forty  days  under 
a  contract  for  hiring  and  service, 
must  be  within  the  compass  of  a 
single  year,  in  order  to  acquire  a 
settlement ;  but,  it  seems  that  the 
year  is  not  to  be  computed  from  the 
day  on  which  the  service  ends. 
Therefore,  where  a  servant  had 
been  hired,  and  served  his  master 
for  several  successive  years,  and 
being  hired  again  on  the  2d  No^ 
vernier,  1811,  resided  with  him  in 
0.  until  the  14th  April,  1812,  and 
then  travelled  about  with  him  until 
the  year  was  out,  when  the  con- 
tract was  again  renewed,  and  he 
went  with  his  master  to  R,  where 
he  remained  forty  days,  and  then 
returned  to  0.  again,  where  he  re- 
mained thirty-eight  days,  and  in  a 
month  afterwards  they  mutually 
parted  before  the  year  was  out : — 
Held,  that  the  servant's  settlement 
was  in  0.  and  not  in  F.  Rex  v. 
lindon,  E.  6^4.  II6 
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3.  An  anemandpated  son  may  acquire 
a  settlement  by  a  boD&  fide  contract 
of  hiring  and  service  for  a  year 
with  his  father.  Rex  v.  Chillerford, 
E,  6  Q.  4.  page  \6\ 

4.  An  uneroancipatedson  may  acquire 
ft  settlement  by  a  bon4  fide  contract 
of  hiring  and  service  for  a  year 
with  his  father,  in  a  parish  where 
the  latter  has  no  settlement,  not- 
withstanding the  SW,h  M.  c.ll. 
tUx  V.  W%n9lao),  E.  6  G.  4.      l68 

SETTLEMENT, 
by  renting  a  tenement, 

1 .  Where  a  pauper  hired  a  house  and 
land  three  weeks  after  May^day 
18^0  to  May-dm/  1821,  at  15/.  a 
year;  and  at  May-day  18^1  hired 
It  ag&ln  for  the  same  rent  for  a 
year;  and  resided  in  the  house, 
and  occupied  the  land,  from  the 
date  of  the  first  hiring  upwards  of 
a  year,  and  paid  the  rent : — Held, 
that  this  was  renting  a  tenement 
within  the  intent  and  meaning  of 
the  59  6.  3.  c.  50.,  and  conferred 
a  settlement.  Rex  v.  Sturton-hy- 
Stow,  E.6  6.4.  110 

2.  Where  a  pauper's  brother-in-law, 
without  any  authority  from  the 
former,  and  without  his  knowledge, 
hired  a  house  at  18/.  a  year,  and 
allowed  the  pauper  to  remain  in 
possession  for  two  years  and  a 
quarter,  and  then,  without  notice, 
airected  him  to  quit,  which  he  did 
immediately,  not  having  paid  any 
rent  or  taxes  during  the  time . — 
Held,  that  the  pauper  was  a  tenant 
at  will,  and  thereby  acquired  a 
settlement  by  renting  a  tenement 
within  the  meaning  of  the  13  and 
14  C.  2.  c.  12.  Rex  V.  Ckediston, 
JS.  6  G.  4.  269 

SETTLEMENT,  by  serving  an  qffice. 

1.  Where  several  parishes,  incorpo- 
rated under  the  22  G.  3.  c.  83, 
have  a  common  poor-house,  s(n 
lippointment  of  a  ^verhev  by  one 


of  those  parishes  oidy-  is  bdd. 
Service,  to  governor  of  such  a  poot- 
hbuse,-even  under  a  good  appoint* 
ment,  would  not.  confer  a  settle- 
ment, for  the  22  G.  3.  c.  83,  does 
not  constitute  the  office  of  governor 
a  public  office,  and  s.  39-  provides 
that  nothing  in  the  act  contained 
shall  alter  or  aflSsct  the  settlement 
of  any  person.  Rex  v.  Hambledon^ 
T.  6  G.  4.  page  554 

2.  Where  a  pauper  served  the  office 
o^  clerk  of  a  chapel  in  an  extra- 
parocial  vill,  but  resided  in  an  ad* 
joining  parish,  and  peHbrmed  some 
of  the-  duties  of  his  office  in  that 
part  of  the  parish  in  which  be  re- 
sided:— Held,  that  he  thereby 
^ined  a  settlement  in  the  parish. 
Rex  v.  Amlwch,  T.  6  G.  4.       626 

SET-OFF. 

See  Ihsolvekt  Debtor,  2. 

1 .  Where  a  regimental  agent  had  re- 
ceived monies  from  the  paymaster- 
general  of  the  forces,  under  the 
authority  of  a  power  of  attorney 
from  the  colonel,  and  the  agent 
became  bankrupt: — Held,  in  an 
action  by  the  assignees  for  goods 
sold  and  delivered  by  the  agent 
for  the  use  of  the  regiment,  that 
the  colonel  might  set  off  the  money 
which  the  agent  had  received  from . 
the  paymaster-general  remaining 
unaccounted  for,  in  reduction  of 
the  demand.  Knawles  v.  Maitlandy 
E,  6  G.  4.  312 

2.  Where  the  paymaster  of  a  regiment 
gave  credit  in  a  running  account 
with  an  officer  on  a  foreign  station, 
for  sums  of  money  as  increased  pay 
and  allowances,  to  which,  from  a 
misconstruction  of  a  jeneral  order, 
he  supposed  the  officer  was  en- 
titled, and  after  having  been  ap- 
prized by  the  board  of  ordnance 
that  such  sums  would  not  b^  allow- 
ed, suffered  the  officer  to  remain 

^    in  ignorance  of  this  fiicjt  for  four 
years: — Held,  in  an  action  by  the 
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STATUTES  CITED. 

*.  • 

officer*^'  personal  representi^tive, 
Jor  pay  remaining  due»  that  the 
paymaster  was  concluded  by  the 
account  in  which  he  had  errone- 
ously given  credit  for  the  increased 
allowances,  and  was  not  at  liberty 
to  set  off  the  latter  against  the  de- 
mand. Skyrmg  v.  Greenwoodj  T, 
6  G.  4,  page4X>l. 

SHERIFF. 
5f^  Treble  Damages. 

SHIPS. 

See  Policy  of  Insurance. 

An  executory  contract  for  the  sale  of 
a  ship  is  within  the  34  G.  3.  c.  68. 
8.  15,  and  is  void  if  not  indorsed 
upon  the  certificate  of  the  ship's 
registry.  Mortwier  v.  Flemmg,  E, 
6G.4».  176 

SLANDER. 

See  Counsel. — Malice. 

•  •     •  ' 

SMUGGUNG. 
See  Habeas  Corpus. 

STAKEHOLDER. 
See  Wager. 

STAMPS. 
See  Promissory  Note,  1. 

STATUTES  CITED  OR  COM-^ 
MENTED  ON. 


Edward  1. 
4.     De  Officio  Coronatoris. 


1S)4 


Edward  4. 
5  &  6.  c.  4.  8.  1.    Brawling.     373 


Henry  8. 


22.  e.  5.    Bridges. 
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STATUTES  CITED.      667. 

Elisabeth. 

29*  c.  4«    Extortion.  page  1 

43.  c.  2.     Poor.       47.  62.  526.  635 

Jamet  1. 

21.  c.  l6.  8.3.     Limitation  of 

Actions.  19a 

—  c.  19*     Bankrupts.  375 

• 

Charles  2. 

13  &  14.  c.  3.     Lords   Lieutenant. 

419 
13  &  14.  c.  12.  Settlement  by  Ren^ 

ing  a  Tenement.     26^ 
31.  c.  2.     Habeas  Corpus.  210 

fVUUam  and  Mary, 

1  &  2.  8.  2.  c.  2.     Lords  of  the 

Admiralty.      419 

2.  St.  1.  c.  5.  s.  2.     Distress.    253 

3.  c.  11.  Settlement.  l63. 168.  431 

—  c.  —  8.  8.    Apprentices.  64 

Wmam  3. 
8  &  9*  c.  11.  s.  2.    Costs.  81 

Avne, 

1.  St.  1.  c.  7*  s.  5.     Crown  Lands. 

572 
3  &  4.  c.  9  Promissory  Notes.  196 
5.  c.  14.    Game.  81 

8.  c.  14.  ss.  6,  7*    Distress  for 

Rent.     155 

George  1. 

1.  8.  2:  c.  5.     Hundred.  256 

9.  c.  7.  Settlements.         556 
9.  c.  22.  8.  8.     Action  against  the 

Hundred.     10.  247 

George  2. 

2.  c.  22.    Set-oflf.  317 

—  c.  23.    Attorneys.         428.  510 
5.  c.  30.    SetH)ff.  .      .  317 

—  c.  —  8. 9,      Insolvent  Debtors. 

1I69 
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CSS       STATUTES  CITED. 

COeo.  2.  cotttmuedj 

5.  c  119-  8.  !•    Jittticw  of  Peace. 

page  626 

8.  c.  24.  Setoff.  '  317 
11.  c.  1 9.  Distress.  253.  34 1 
17.  c.  38.  8.  4.     Appeal   against 

Overseers'  Accounts.    61 
22.  c.  46.    Clerk  of  the  Peace.    219 

—  c.  —  s.  8.  Attomies'  Clerks.  429 
24.  c.  44.    Notice  of  Action.     267. 

625 

George  3. 

9.  Canals.  86 

13.  c.  78.  ss.  6.  63.    Highways. 

20.  323.  469. 

14.  c.  78.    Building  Act.-~Party 

Walls.  360 

—  c.  —  s.  100.     Costs.  481 
16.  c.  32.    Canals.  51 

Annuities.  68. 293 

Incorporated  Parishes- 
Poor- Houses.  ^^       554 
Regimental  Agents.  320 
/  Notice  of  Action.      262 
Stamps.  310 


17.  c.  26. 

22.  c.  83. 

23.  c.  50. 
23.  c.  70. 
31.  c.  25. 


32.  c.  58.    Corporations.     333.  449 


86 
176 
308 
125 
472 
486 
260 


33.  c.  80.    Canals. 

34.  c.  68.    Ship's  Registry. 

37.  c.  JI36.   Stamps. 

38.  c.  78.     Newspapers. 
39  Sc  40.  c.  67.    Irish  Union. 
4^.  c.  46.     Bail. 

—  c.  92.     Notice  of  Action. 
45.  c.  58.    Regimental  Agents.  3l6 
45.  c.  121.     Smuggling.  210 

47.  s.  2.  c  68.    Coals.  29 

48.  c.  143.     Beer  Licenses.  143 

—  c.  149.    Stamps.  306.  328 

49.  c.  12.     Churchwardens  and 

Overseers.        524 
53.  c.  102.     Insolvent  Debtors.   464 

—  c.  141.    Annuities.  292 

55,  c.  68.     Appeals.  323 

—  c.  184.    Stamps.  307 

56.  c.  100.     Habeas  Corpus.       209 

58.  c.  69.    Vestries.  521 

59.  c.  50.    Settlement  by  Renting 

a  Tenement.        i  10 
*«*  c,  15.    Vestries.  521 


TITHES. 

CGeo^  3.  cmtimted.) 

59.  c.  94.    Grant  of  Lands  by  the 

crown,    page  I9S 

George  4. 

1.  c.  119.  Insolvent  Debtors.        75 

469.  491 
1.  &  2.  c.  4l.  8.  1.    Steam-engines, 

nuisances  by.  141 
1.  &  2.  c.  78.  Acceptance  of  bills  of 

exchange.  6 

3.  c.  110.  Smuggling.  211 

—  c.  123.  Insolvent  Debtors.  '  496 
5.  c.  150.   Welch  Judicature.      490 

STOLEN  CHECK. 
See  Bahkbb*8  Check. 

SURVEYOR  OF  HIGHWAYS. 
See  Certiorari^  1. — Highways. 

TIDE. 
See  Navigation,  1. 

TITHES. 

See  Poor's  Rate,  4. 

An  Indosare  Act  empowered  com- 
missioners to  allot  to  the  rector  of 
the  parish  of  W,  cum  S.  such  lands 
within  the  township  of  5.  and  of 
the  titheable  parts  of  the  township 
of  W.  as  should,  (quantity,  quality, 
and  situation  considered,)  be  equal 
in  value  to  two  fifteenth  parts  of 
the  titheable  places  of  the  last 
mentioned  lands  and  grounds,  in 
lieu  of  tithes  belonging  to  the  rec- 
tor, and  arising  within  those  lands 
and  grounds.  Another  clause  saved 
to  all  persons,  their  heirs,  &c.  (ex- 
cept the  persons  to  whom  any  allot- 
ment should  be  made  by  virtue  of 
the  act,  in  respect  of  the  interest 
in  property  for  which  such  allot- 
ment should  be  made,)  all  such 
estate  and  interest  as  tbey  bad  id 
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TREBLE  DAMAGES. 

respect  of  the  waste  lands  before 
the  jrassing  o(  the  act.  The  com- 
missioners allotted  to  the  rector 
lands  IQ  fF*j  lands  in  8.^  and  lands 
in  2^. ;  such  lands  were  more  than 
two  fifteenths  of  the  lands  inclosed 
in  S.  and  A,y  but  less  than  two  fif- 
teenths of  the  lands  inclosed  in  W.^ 
S,  and  A,  No  one  of  the  allot- 
ments was  expressed  in  the  award 
to,  be  in  lieu  of  the  rector's  tithes 
in  W,: — Held,  that  the  commis- 
sioners had  not  made  the  rector 
any  allotment  in  lieu  of  his  tithes 
in  W.f  and  that  his  right  to  tithes 
in  kind  there  was  reserved  to  him 
by  the  saving  clause.  Cooper  v. 
Walker,  E.  6  G.  4.  page  51 

TOLLS. 

See  PooA*a  Rate,  3.— Turnpike, 

1.3. 

TREBLE  COSTS. 

Set  TasBiiE  Dahaobs, 

Where,  in  trespass  for  an  act  done  in 
pursuance  of  the  Building  Act,  14 
(t.  3.  c.  78*>  a  verdict  was  found 
for  the  plaintiff,  subject  to  a  refer- 
ence; and  the  arbitrator  awarded 
a  verdict  for  the  defendant: — Held, 
that  the  defendant  was  entitled  to 
treble  costs  under  s.  100.  of  the 
statute,  the  same  as  if  the  plaintiff 
had  been  nonsuited,  or  a  verdict 
bad  been  fbund  for  the  defendant, 
at  the  trial.  Fratt  v.  Bittman,  T. 
6  6. 4.  481 

TREBLE  DAMAGES. 

The  29  EHz.  c.  4.  agpiinst  extortion 
by  sheriffs  and  their  officers,  de- 
clares, that  the  defendant  *'  shall 
lose  and  forfeit  to  the  party  grieved 
his  trthk  damagei:**  this  means 
three  times  the  fuU  amount  of  da- 
mages found  by  the  verdict.  Buekk 
V.  Btmei,  E.  0  6. 4.  1 

▼OL.  VI.  y 


TURNPIKE. 
<  TRESPASS. 


m 


&e  Building  Act.-t-Gaw. — High- 
ways, 2. 

K  The  actual,  possession  of  crown 
land,  under  a  parol  license  from 
the  crown,  entitles  the  party  so  ia 
possession  to  maintain  trespass 
against  a  wrong-doer.  ,  Harper  v. 
Charlaemrth,  T.  6  G.  4.   page  572 

2.  Payment  of  a  nominal  rent  to  the 
crown,  the  occasional  occupation 
of  the  land  by  sporting  over  it,  and 

.  taking  the  grass  by  a  servant,  con- 
stitute sufficient  evidence  of  such 
actual  possession.    Jtf.  s6. 

3.  A  party  In  possession  under  such 
circumstances  has  no  legal  title  as 

-   against  the  crown,  but,  tembkf  that 

.  he  is  not  an  intruder  upon  the 

crown.    I<L  ib, 

•     ,     .:       ■     i 

r    TROVER.  ^ 

See  Bakk&upt. — Evidekce,  8.— 
Paik(;ipal  akd  Factor.  . 

TURNPIKE. 

1.  A  turnpike,  act  imposed  a  toll, 
.    first,  upon  every  carriage  drawn  by 

horses;  then^  upon  every  horse 
.not  drawing;  and  then  upon  every 
drove-  of  oxen  or  cattle ;  with  a 
proviso,  "  that  no  more  than. one 
toll  should  be.laKea/rpm.any  per- 
son repassing  on  the  same  day  with 
the  same  horses,  cattle,  beasts,  and 
carriages.''  Where  a  stage-coach, 
drawn  by  four  horses;  paid. the  toll 
in  the  morning,  and  in  the  evening 
of  the  same  day  repassed  with  the 
same  driver,  but  with  different 
horses  and  passengers: — Held,  that 
a  second  toll  was  not  payable.  Wa^ 
terkouse  v.  Jteen,  E.  6  G.  4.    25? 

2.  The  same  act  enacted  *'  that  no  ac- 
tion should  be  commenced  against 
any  person  for  any  thing  done  in 
pursuance  of  the  act,  until  twenty- 
one  days'  notice  should  be  given  to 
the  clerk  to  the  trustees^  or  after 
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VAEIANCE. 


VERnicr. 


sufficient .  fiftdsfacUoiv  or  tender 
thereof,  mi^4e  to  the  party  aggriev- 
ed, or  aftet  six  calendar  months 
next  after  the  feet  committed  ;  and 
that  every  such  iictioti  should  ht 
brought  in  the  coanty  or  place 
ivhete  the  matter  should  anse,  and 
f|ot  elsewhere ;  and  the  defendpint 
shonkl^  and  might  at  his  election 
plead  ipe^ially,  or  the  general  issue, 
tiei  giattjf^  and  give  evidence  that 

>'  the  same  was  done  in  porauance 
•nA  by  the  authority  of  that  act.** 
In  iUnmptii  against  a-  tolUcoUector, 
to  necovertHe^alnouiit  of  feoUs  im- 
properly collected^  by  biflp  s«-T*HeId, 
tbat  tto  venue  sbquld  tiavq  beeu 
laid  in  tbe  county  where  tke  cells 
^ere^  <coUt>cled,  and  iJi&t  ihe  de- 
fendbiint  waa  eMitled  to  tweatynftne 
days'  notice  of  action.  •  Waierkoiue 
V.  Keen,  E.  6  G,  4.         page  257 

3.  Where  a  tqrppiJ&p  act  authorised 
the  trustees  to  take  at  each  and 
tfoef^  toll-baf,  on  the  whole  line  of 
road,  a  certain  scale  of  tolls ;  and 
by  another  section  they  were  au- 
thorised ata  rafeetingy^tipou  notice 
thereof,  to  be  affixed  on  all  the 

•  gates,  to  reduce  or  advance  all  or 
any  of  the  tolls  granted  by  the  act : 
— Held,  that  tke  trosteea  had  no 
authority  to  reduce  or  advaade  the 
tolls  at  some  gales  and  not  at 
others.  Resi  t.  Bmj  and  StraUon 
Road»,  T.  6  G.  4.  368 

USAGE. 

See  Mf  LfTAftT  OFFtcen.-^Quo 
WAHttAKTO,  2,  3; 

USER. 
Spe  Hio  ■  w ATH,  '2. 

« 

VARUNCfc. 

Sf<  EviDi*jrcE,  €, — Pleading, '3. 

Avermenty  tlmt  ikfeiidant  warraAted 
a  horse  lo  fae  sound*     P^roof^  that 


defendant  warranted  tbetborse.  to 
be  soutid  everywhere,  except  a 
icick  on  the  leg : — Held,  that  Ms 
was  a  qualified  wiarranfy,  and  con* 
sdtttled  a  fatal  variance  between 
the  decilBRatioii  and  the  evidence. 
JoiMt  v.  Ccmleii,  T,  S  G.  4. 
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VENDOR  AND  PURCHASER. 
See  W4RaANTT»        .    . 

PlaintifT,  residing  at  Ifaples,  ordered 
goods  of  M,  at  Binningiam\ '"  to 
be  dispatched  on  insurance  being 
effected.  '  Terms,    three    rooaths 

■  credk  from  the  time  of  arrival.** 
M,  effected  an  insurance,  declaring 
the  interest  to  tie  jn  plaintiff,  and 
having  marked  the  goods  w^th 
^laiiitift's  initials,'  sent  them  to  x 
lioerpool,  where-  they  were  deli* 
vered  by  M*9  agent  to  the  owner 
of  a  vessel  loading  for  Waptts^  by 
whose  negligence  they,  were  da* 
maged  :--4]e1d,  that  the  property 
in  the  goods  vested  in  pkinttff  nn 
.  soon  as  they  left  Birminghdm^  that 
he  was  liable  to  pay  for  Qiem  whe- 
ther they  arrived  or  not,  and,  there* 
fore,  that  he  was  entitled  to  sue 
the  ship-owner  for  the  damage  done 
to  them  by  his  negligence.  JVi^gniio 
v.  I4>ng9  E.  6  G.  4.  283 

VENIRE  DE  NOVO. 
See  Practice,  4. 

VENUE. 

»  « 

See  Turnpike,  2* 

VERDICT; 
See  Ceetxprari,  2. —  NuiPrius. 

r^PXAAWaXO^  ^.^PRACtlCB,  4. 6. 

— -PRpjiiftaoiLY  NoTBt  1.  —  The- 
BLE  Costs.  . 


WARRANTY. 


WRONG-DOER. 
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WAGER. 

A  stalceholder,  upon  a  wager  on  a 
horse-race  for  20/.,  u  liable  to  an 
action  for  money  had  and  received, 
4f  the  money  be  demanded  before 
he  pays  it  over  to  the  winner.  Ro- 
binson  v.  Meams,  E,  6  G.  4. 

page  26 


WARRANT  OF  ATTORNEY. 
See  Practice,  3. 

WARRANTY. 

5fe  Variance. 

Plaintiff  declared  in  assumpsit  upon 
a  contract  for  the  sale  of  copper 
sheathing^  that  defendant  undertook 
that  it  should  be  good,  sound,  sub- 
stantial, and  serviceable  copper; 
and  there  being  no  proof  that  de- 


fendant had  given  a  warranty  such 
as  that  declared  upon: — Held,  that 
he  was  not  liable  for  any  latent  de- 
fects in  the  sheathing,  although  it 
was  sold  as  "  copper  sheathing/* 
Gray  v.  Cox,  E.  0  O.  4.  page  200 

WITNESS. 
See  EviDBiiCE,2. — New  Trial. 

WORK  AND  LABOUR. 
See  AsavMPsiT,  U2. 

WRIT  OF  ERROR. 

See  Certiorari,  2. — Practice, 

5.  12. 

WRONG-DOER, 
See  Trespass,  1. 
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